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ADVERTISEMENT. 

Appended  (o  this  Volume,  will  be  found  certain  ''  Rules  for  the 
Court  of  Errors." 


PREFACE. 

It  will  be  observed  that  the  cases  of  the  May  Tenn,  1850,  haye  not  been 
reported  in  this  volume — ^ihey  were  all  prepared  in  due  time  by  the  Re- 
porter, and  are  now  in  press  as  a  par(  of  the  next  volume  of  Law  Reports. 
The  unusual  number  of  long  cases  selected  by  the  Court,  with  these,  would 
have  made  a  volume  so  large  and  unwieldly  as  to  destroy  that  unifonmty 
of  size  which  has  heretofore  been  thought  desirable  in  our  State  Reports. 
It  is  not  probable  that  the  next  volume  will,  of  itself,  be  near  so  large  as 
the  present  would  .have  been  had  these  cases  been  included ;  they  can, 
therefore,  be  very  properly  added  to  that  volume,  witnout  any  increase  of 
cost  to  the  profession.  To  deprive  the  Reporter  of  all  discretion  in  such 
matter,  would  compel  him  to  give  to  the  profession  at  one  time  a  volume 
of  half  the  proper  size,  and  at  another,  one  so  large  as  to  render  it 
cumbrous  and  inconvenient  The  Reporter,  in  his  formen  volumes,  has  ne- 
ver dediaed  publishing  extraneous  matter,  nor  to  report  cases  other  than 
those  decided  within  his  term  of  office ;  and  baa  been  at  considerable  (ad* 
ditional)  expense  in  an  effort  to  give,  generally,  a  better  appearance  to  the 
Reports  of  our  State. 
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CASES  AT  LAW, 


ARGUED    AND    DETERMINED 


IN 


THE  COURT  OF  APPEALS, 


AT 


COLUMBIA,  SOUTH  CAROLINA, 


NOVEIJIIBEIR    AKD    DECBMBER    TERM,    1849« 


JUSTICES  PRESENT. 


Hon.  J.  S.  Richardson, 
.«  John  B.  O'Neall, 
''    JosiAH  J.  Evans, 


Hon.  D.  L.  Wardlaw, 
"    Edward  Frost, 
"    T.  J.  Withers. 


Thomas  J.  McCracken  v.   W.  S.  Ansley.  Columbia 

Nov'r.  IsS. 

If  a  defendant  resist  an  arrest,  then  there  mast  be  some  corporal  touching  of  his  J 

body,  to  make  the  arrest  complete.    But  if  the  defendant  submit,  there  is  no    McCracken 
necessity  to  touch  his  body.  ▼. 

The  rule  with  regard  to  a  vritten  contract  is,  that  the  obligatory  part  of  it,  what  Ansley. 
the  party  undertook  to  do  or  perform,  shall  not  be  yaried  by  parol  evidence. — 
But  the  date  is  no  part  of  the  contract  A  deed  is  no  deed  until  it  is  ddiyered ; 
and  if  the  time  of  delivery  be  important,  the  true  Ume  may  be  shown,  although 
it  may  be  difierent  from  that  set  out  in  the  writing,  without  a  Tiolation  of  any 
legal  piinciple. 
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I  APPEALS  AT  LAW. 

CoLUMBu,       Before  Wardlaw,  J.  at  Abbeville.  March  Term.  1849. 

NoT'r.  1819.  J  ^  y  i 


J 


Issue  to  try  the  truth  of  matters,  which  had  been  suggest- 
ed in  bar  of  the  defendant's  discharge,  under  the  Insolvent 
Debtor's  Acts. 

The  sugeestion  contained  16  specifications.  In  argument 
all  were  abandoned,  except  the  3  first,  which,  in  various 
forms,  allege  that  the  defendant,  after  his  arrest  and  before 
giving  bond  for  the  bounds,  was  at  large :  and  except  the 
4th,  which  objects  that  a  sum  certain  for  the  wages,  which 
the  defendant  earned  by  managing  a  certain  trust  property, 
was  not  included  in  the  schedule ;  and  the  twelfth,  which 
insists  that  the  schedule  is  false  and  fraudulent,  because  it  is 
indefinite  and  uncertain. 

The  schedule  set  forth  that,  in  October,  1845,  the  defend- 
ant was  discharged  under  the  Insolvent  Debtor's  Acts,  after 
making  an  assignment  of  all  the  property  he  then  had,  in- 
cluding all  his  interest  in  certain  trust  pro])erty ;  and  that 
since  that  time  he  had  made  no  acquisitions  besides  wearing 
apparel,  and  a  few  articles  which  were  set  down. 

That  in  April,  1844,  John  Hearst,  his  father-in-law,  execu- 
ted a  deed  of  trust,  whereby  certain  negroes,  horses,  tools, 
furniture,  &c.  were  conveyed  to  Joseph  L.  Hearst,  trustee, 
with  large  powers,  in  trust  for  the  sole  and  separate  use  of 
Jane,  the  aefendant's  wife,  during  her  life,  and  after  her 
death  the  whole,  with  increase  and  substituted  articles,  to  be 
divided  by  sale  or  otherwise,  between  her  children  living  at 
her  death. 

That  in  December,  1847,  in  consideration  of  $1,300  paid 

Sthe  trustee,  a  tract  of  land  was,  by  John  Hearst,  convey- 
to  him  in  trust  for  the  wife,  Jane,  and  her  children  :  and 
an  adjoining  parcel  has  since  been,  by  the  trustee,  purchased 
firom  one  Cochran,  and  paid  for. 

That  in  December,  1847,  John  Hearst  died,  having  made 
a  will,  whereby  his  executor  was  directed  to  purchase  for 
each  of  his  daughters,  (including  Jane,)  a  gold  watch — 
which  purchase  for  Jane,  was  never  made. 

That  in  July,  184B,  Jane  died,  leaving  two  children  liv- 
ing—one of  which  was  born  after  1844 :  and  during  her  life, 
two  of  her  children  died — one  before  and  the  other  after  1844. 

That  during  his  wife's  life,  the  defendant  mapaged  a  farm 
on  the  land,  and  with  the  negroes,  horses,  &c.  above  men- 
tioned :  and  from  it  drew  a  support  for  himself  and  family, 
letting  the  surplus  go  to  increase :  and  since  his  wife's  death, 
he  has  done  the  same :  that  nothing  concerning  wages  was 
ever  said  between  him  and  the  trustee,  and  it  never  has  been 
his  intention  to  charge  for  his  services  more  than  a  maintaia- 
ance. 

Any  interests  that  the  defendant  may  have  under  any  of 


APPEALS  AT  LAW.  S 

the  deeds  aforementioned,  or  in  the  trust  property,  or  in  the  S^^^ 
estate  of  his  deceased  wife,  or  of  his  deceased  child,  or  of  his  ^^^'^'  ^^^- 
father-in-Jaw,  or  in  wages  that  may  be  due  to  him,  with  all  m^j«1^^^ 
demands  he  may  have  against  the  trustee  aforesaid,  or  against  ****^JJ|*"* 
the  executor  of  John  Hearst,  are  included  in  the  schedule.         Andar. 

The  statements  xiontained  in  the  schedule  were  substanti- 
ated by  evidence.  Further,  it  appeared  that  the  services 
which  the  defendant  rendered  to  the  trust  estate,  were  worth 
about  $125  a  year,  over  and  above  his  subsistance. 

The  ca.  sa. — Jefferson  McOracken  v.  W.  S.  Ansley — under 
which  the  defendant  was  confined,  was  lodged  in  the  sheriff's 
office,  December  8,  1848.  Upon  it  was  a  return,  stating  that 
the  sheriff  had,  by  his  deputy)  D.  W.  Hawthorn,  arrested  the 
defendant  on  the  14th  day  of  December,  1848. 

The  prison  bounds  bond  was  dated  December  12,  1848 — 
D.  W.  Hawlhom,  deputy  sheriff,  testified  that  on  Monday 
(December  11)  he  s^w  the  defendant  in  the  street,  near  the 
sheriff's  office— told  him  of  the  ca.  sa,  (then  in  the  sheriff's 
office,)  and  explained  to  him  what  he  must  do.  The  defen- 
dant asked  time  for  a  few  days  to  give  bond,  and  said  that 
when  he  gave  it  he  would  acknowledge  an  arrest.  A  few 
days  afterwards,  witness  was  out  of  the  office  for  a  day,  or 
less  time — when  he  returned  he  saw  this  bond  and  wrote 
the  return  of  the  ca,  sa,  giving  to  the  arrest  the  date  of  the 
day  he  wrote,  which  he  understood  was  the  day  the  bond 
was  delivered  to  the  sheriff:  this  day  he  believed  was  Friday. 

To  whom  the  defendant  delivered  the  bond,  and  when  it 
came  to  the  hands  of  the  sheriff,  did  not  exactlv  appear — 
for  the  deputy  could  not  speak  of  his  own  knowledge,  and  no 
question  on  this  subject  was  asked  of  Mr.  Spierin,  who  attes- 
ted the  bond,  and  was  examined  to  prove  it ;  or  of  the  sheriff, 
who  was  in  Court  and  said  something  at  the  bar^  but  was 
not  examined. 

The  circuit  Judge  held  that,  to  constitute  an  actual  arrest, 
there  must  be  some  corporal  touching — some  physical  deten- 
tion of  the  person ;  and  that  the  bond  took  effect  from  its 
delivery  to  the  obligee.  He  left  it  to  the  jury  to  decide  whe- 
ther the  defendant  was  at  large  after  his  arrest,  and  before 
the  delivery  of  the  bond. 

He  held  that  if  there  was  any  contract,  express  or  Implied, 
under  which  the  defendant  was  entitled  to  wages  for  his  ser- 
vices, his  rights  were  included  in  the  schedule,  and  would 
pass  under  the  assignment ;  but  that  if  the  defendant  had 
wasted  his  time  in  idleness^  or  improvidently  neglected  to 
make  his  capacities  produce  the  property  which  they  might 
have  acquired,  it  could  not,  therefore,  be  said  that  he  had 
anything  which  was  not  included  in  his  schedule;  and  un- 
less there  was  some  unfair  concealment  or  corrupt  agreement 
which  was  calculated  to  deceive,  delay,  or  hinder  creditors, 
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Columbia,   there  was,  in  the  defendant's  failing  to  stipulate  concerning 
Nov*r.  1849.^  wages  to  be  paid  for  his  personal  services,  no  fraud  of  which 
v^    *  his  creditors  could  legally  complain : — that   the  defendant 
McCnMsken  ^^^  ^^^  bound  to  decide  absolutely  the  legal  questions  which 
Ansiey.     might  be  involved  in  ascertaining  what  were  his  rights,  and 
if  he  had,  upon  questionable  points,  furnished  full  informa- 
tion, with  an  offer  to  assign  whatever  might  be  his,  his  sche- 
dule could  not  be  rejected  for  uncertainty  and  indefiniteness. 
The  question  of  fraud,  in  every  ^hape  that  had  been  given 
to  it  in  argument,  was  left  to  the  jury. 

The  applicant,  W.  S.  Ansley,  was  then  sworn,  examined 
and  cross-examined  by  Mr.  Jones,  the  counsel  for  the  plain- 
tiff, who  opposed  his  discharge,  but  nothing  was  obtained 
which  the  counsel  deemed  worthy  of  remark.  His  Honor 
then  asked  if  there  was  any  further  objection  to  the  dis- 
charge, and  Mr.  Jones  haying  answered  that  there  was  not, 
and  the  final  adjournment  of  the  Coui;t  being  expected  that 
evening,  (Friday,)  h«  directed  the  assignment  to  be  made 
and  the  oath  to  be  administered,  and  signed  the  order  for  the 
discharge  of  the  applicant. 
A  verdict  was  rendered  for  the  defendant. 

The  plaintiff  appealed  from  the  verdict  of  the  jury,  and 
from  the  order  granting  defendant's  discharge,  and  moved  for 
a  new  trial,  and  to  reverse  the  said  order. 

1.  Because  his  Honor  erred  in  holding  that  "  an  arrest  is  a 
manucaption,  or  an  actual  laying  on  of  the  hands." 

2.  Because  his  Honor  erred  in  holding  that  the  bond  offer- 
ed in  proof  here  by  the  prisoner,  was  such  as  the  law  requir- 
ed— when  the  proof  was,  that  the  bond  here  was  executed 
several  days  before  the  arrest,  and  did  not  come  into  the 
sheriff's  hands  until  after  the  expiration  of  one  day  from  the 
arrest. 

3.  Because  his  Honor  erred  in  holding  that,  although  the 
prisoner  was  at  large  at  least  a  day  after  his  arrest,  before 
the  bond  given  by  him  came  into  the  hands  of  the  sheriff, 
yet  he  was  entitled  to  his  discharge. 

4.  Because  his  Honor  erred  in  charging  the  jury  that,  al- 
though the  services  of  the  prisoner  were  proved  to  have  been 
worth  at  least  $125  per  year  for  the  three  years  immediately 
preceding  his  arrest,  more  than  was  sufficient  for  his  support 
and  maintainance,  his  creditors  had  no  right  to  them — and 
his  not  including  them  in  his  schedule,  could  not  be  con- 
strued into  a  fraud  upon  them. 

6.  Because  his  Honor  erred  in  expressly  telling  the  jury, 
that  there  was  no  fraud  proved  that  would  prevent  the  pri- 
soner's discharge  :  whereas,  whether  there  was  fraud  pr  not, 
should  have  been  left  entirely  to  the  jury,  as  a  question  of 
fact,  to  be  determined  by  them  from  all  the  circumstances  of 
the  case. 
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6.  Because  fiis  Hohor  erred  in  permitting  parol  testimony  J?**^''**^ 
to  be  offered  to  vary  the  sheriff's  ofScial  entries  upon  the  ca.  ^^^^^'  ^®^- 

sa.  and  the  bond.  M^^SIien 

7.  Because  the  verdict  was  contrary  to  the  law  and  evi-         ^ 
dence  of  the  case.  Andey. 

Jones  and  T.  Thompson,  for  the  motion. 
McCrowan,  contra.  ^> 

Curia,  per  Evans,  J. — Some  of  the  grounds  of  ^peal  are 
predicated  on  facts  which  do  not  appear  in  the  report,  and 
some  were  not  argued.    Only  two  questions  ^re  made  in 
this  Court,  and  these  only  will  be  considered.    The  ficst  is^ 
that  the  Circuit  Court  erred  in  charging  the  jury  that^an  ar- 
rest is  a  manucaption,  or  actual  laying  on  of  hands.    To  un- 
derstand  this  ground  and  its  relevancy  to  the  .case,  some 
preliminary  statement  roust  be  made.  •  The  defenlSlant  was 
an  applicant  for  the  benefit  of  the  Act  of  1759,  for  the  relief 
of  insolvent  debtors.    His  application  was  resisted  on  many 
grounds,  and  among  others,  that  he  had  been  without  the 
prison  walls  after  his  arrest  and  before  he  gave  his  bond  to 
keep  the  bounds,  as  provided  for  by  the  7th  section  of  the 
Act  of  1788.    The  bond  is  dated  on  the  12ih  of  December, 
biU  was  probably  not  delivered  until  the  I4th,  on  which  day 
the  arrest  is  entered  on  the  ca,  sa.  and  the  bond  marked  as 
filed.    The  plaintiff  contends  that  an  arrest  was,  in  fact, 
made  on  the  11th,  and  if  so,  then,  as  he  never  was  in  con- 
finement, the  delendant  was  without  the  prison  walls  after 
his    arrest,   and   before   his  bond  to  keep   the  bounds  was   . 
given.    So  that  the  question  to  be  solved  by  the  jury  was, 
whether  there  was  an  arrest  on  Monday  the  11th.  '  The 
Circuit  Judge  reports  that  it  was  submitted  to  the  jury  to  de- 
cide whether  the  defendant  was  at  large  after  the  arrest  and 
before  the  delivery  of  the  bond.    This  question  the  jury,  by 
their  verdict,  have  answered  in  the  negative.    But  the  plain- 
tiff's counsel  objects  to  the  conclusiveness  of  the  verdict  by 
his  first  ground  of  appeal,  that  there  was  misdirection  by  the 
Circuit  Court,  as  to  what  constitutes  an  arrest.    The  Circuit 
Judge  reports  that  he  told  the  jury  that  to  constitute  an  ar- 
rest, there  must  be  some  corporal  touching — some  physical 
detention  of  the  person.     This  is  very  nearly  in  the  words  3Bia.  com. 
of  Blackstone,  who  says  there  must  be  some  corporal  seizing        288. 
or  touching  of  the  body ;  and  to  the  same  effect  are  the  defi- 
nitions of  other  elementary  writers,  and  the  Lexicographers. 
Webster  defines  arrest  to  be, — to  take,  to  seize,  to  apprehend 
by  virtue  of  a  warrant.    Theb-e  words  do  not  necessarily  im- 
port the  use  of  physical  force.     If  the  defendant  resist  the 
arrest,  then  there  must  be  some  corporal  touching  of  the  body 
to  make  the  arrest  complete.    But  if  the  defendant  submit, 
there  is  no  more  necessity  to  touch  his  body,  than  to  knock 
him  down  or  to  tie  him,  both  of  which  may  be  done  if  his 
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Columbia,  resistance  make  tfaem  necessary.  He  *who  fubroits  himself 
NoVr.  1849.^  to  the  Will  of  another,  or  obeys  when  he  is  commanded,  puts 
^  '  both  his  free  will  and  his  person  under  the  power  and  subject 
McCracken  ^^  ^j^^  control  of  that  Other  ;  and  without  any  abuse  of  words, 
Ansiey.  or  any  strained  construction,  he  may  be  said  to  be  under 
physical  detention  or  constraint.  But  admitting  that  the  de- 
finition of  aarest,  as  given  at  the  Circuit  Court,  was  a  little 
too  narrow,  and  only  embraced  those  arrests  where  the  de- 
fendant does  not  submit,  there  is  no  reason  to  believe  the 
jury  were  misled  by  it.  When  the  defendant  told  Jones  that 
he  had  beeS  arrested,  and  the  sherifl*  had  allowed  him  two 
or  three  days  to  g^t  a  bond,  he  could  have  meant  nothing 
more  than  what  was  stated  by  Hawthorn,  the  deputy,  that 
when  he  told  the  defendant  that  there  was  a  co.  sa.  in  the 
office,  he  requested  him  to  let  it  stand  a  few  days  until  he 
could  get  the  bond,  and  he  would  acknowledge  an  arrest 
when  he  brought  the  bond.  The  deputy  said  expressly  he 
jdid  not  consider  it  any  arrest  until  the  bond  was  given. — 
This  was  carried  out  afterwards  by  indorsing  an  arrest  when 
the  bond  was  lodged  in  the  office.  Hawthorn  was  certainly 
the  best  judge  whether  he  had  arrested  the  defendant ;  he 
expressly  denies  that  any  was  made  on  Monday,  and  if  so 
the  defendant  had  a  right  to  be  at  large  until  the  bond  was 
given,  when,  by  the  arrangement  between  him  and  the  de- 
puty sheriff,  he  was  to  be  considered  as  under  arrest. 

The  next  and  only  remaining  ground  which  1  propose  to 
notice,  is  the  sixth,  which  complains  of  the  admission  of  pa- 
rol evidence  to  vary  the  sheriff's  official  entries  on  the  ca.sa. 
and  bond.  This  ground  seems  to  have  been  taken  somewhat 
at  random.  I  do  not  perceive  that  any  parol  evidence  was 
admitted  for  these  purposes.  The  real  objection,  as  I  under- 
stand it,  is  the  admissibility  of  parol  evidence  as  to  the  time 
when  the  bond  was  delivered.  This  was  said  to  be  at  a  day 
subsequent  to  the  date.  The  rule  is,  that  a  written  contract, 
that  is,  the  obligatory  part  of  it,  Vhat  the  party  undertook  to 
do  or  perform,  shall  not  be  varied  by  parol  evidence.  But 
the  date  is  no  part  of  the  contract.  A  deed  is  no  deed  until 
it  is  delivered,  and  if  the  time  of  delivery  be  important,  the 
true  time  may  be  shown,  although  it  may  be  different  from 
that  set  out  in  the  writing,  without  a  violation  of  any  legal 
prtnciple. 

The  motion  is,  therefore,  dismissed. 

The  whole  Court  concurred. 
Motion  refused. 
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Theodore  Mosdy  y.  Sterling  Chraydon. 

One  of  two  Administiaton  may  transfer  by  indoTBement,  a  note  due  their  intea- 

tate. 
The  holder  of  a  note  claiming  the  same  as  indorsee  under  a  separate  writing, 

which  identifies  the  note  in  such  a  way  as  to  satisfy  the  Court  and  Jurff,  may 

sue  and  recover  as  indorsee. 

Before  O'Neall,  J.  at  Laurens^  July^  Extra  Term^  1848. 

This  was  an  action  of  Assumpsit,  brought  by  the  plaintiff 
as  Indorsee  of  the  following  note,  viz  : 

'^  Two  days  after  date  I  promise  to  pay  Abraham  Madden 
or  order,  Seventy-six  dollar?,  62-100,  for  value  received,  this 
first  day  of  April,  1842.  ^ 

(Signed,)  Sterling  Graydon." 

Abraham  Madden,  the  payee,  died  intestate^  in  Alabama, 
where  he  resided  at  the  time  of  his  death.  Theophilus 
White  and  John  Madden  administered  on  his  estate.  The 
defendant,  the  maker  of  the  note,  lived  in  Laurens  District, 
South  Carohna.  Theophilus  White  made  the  following  writ- 
ren  memorandum,  but  did  not  annex  it  to  the  note. 

"  Nov'r.  30th,  1846, 1  hereby  certify  that  I  have  this  day 
delivered  over  to  Theodore  Mosely,  of  Greenville  District,  S. 
C,  one  note  against  Sterling  Graydon,  of  Laurens  District, 
South  Carolina,  amounting  to  Ninety-one  91-100  dollars,  pay- 
able to  Abraham  Madden,  for  collection  ;  and  I  further  certify 
that  if  he  fails  to  collect  the  amount  due  upon  said  note  by 
due  diligence,  I  hold  myself,  upon  the  return  of  the  said  note 
to  me  by  the  above  named  Theodore  Mosely,  bound  to  pay 
him  the  sum  of  Ninety-one  91-100  dollars,  with  interest 
thereon,  from  the  above  date.  Given  under  my  hand  the 
day  and  year  above  written. 

(Signed,)  Theo.  White.'' 

In  a  commission  forwarded  to  Alabama,  the  plaintiff  named 
two  commissioners.  The  defendant  objected  to  one,  on  the 
ground  of  interest,  but  did  not  name  any  in  his  place,  or  ap- 
point any  commissioners  on  his  part.  The  commissioner  uu- 
objected  to  execute  the  commission.  His  Honor  said  the 
Act  of  '99  does  not  require  any  precise  number  of  Commis-  3.  Brer.  Dig. 
sioners  to  be  named.  It  is  true,  the  Act  of  1737  authorised  ^^• 
the  Judges  to  issue  a  commission  to  three  Commissioners,  or 
any  two  of  them,  requiring  them  to  examine  the  witness,  and 
under  it,  it  might  be,  the  defendant's  objection,  here,  might 
prevail,  though  as  the  Act  is  merely  directory,  and  the  ob- 
jection one  which  ought  to  precede  the  issuing  of  the  com- 
mission, I  am  not  clear  that  it  could  be  aliow^.  Under  the 
amendatory  Act  of  '99^  which  gives  the  Clerk  the  right  to 
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Colombia,    issue  commissions,  the  oBjection,  it  seems  to  me,  can  have 

jNovr.  1849.^  j^^  place,  for  the  Clerk  is  authorized  to  "  grant  a  commission, 

77^     ^or  commissions.''    Nothing  is  said  about  any  limitation,  as 

^^     to  the  number  of  Commissioners.    The  objection  was  over- 

Oraydon.    ruled  and  the  commission  read. 

On  the  closing  of  the  plaintiff's  case,  the  defendant  moved 
for  a  non-suit,  on  two  grounds.  1st.  Because  the  paper  sign- 
ed by  Theophilus  White,  was  no  indorsement :  2d.  Because 
one  of  two  administrators  could  not  indorse  a  note  due  their 
intestate.    Both  grounds  were  overruled. 

The  defence,  a  discount  against  Abraham  Madden,  was 
gone  into  and  partially  made  out. 

The  Jury  were  told  by  his  Honor  if  they  believed  the  note 
sued  on  was  that  referred  to  in  the  writing  signed  by  Theo- 
philus White,  one  of  the  administrators  of  Abraham  Madden, 
deceased,  that  then  he  thought  that  he  could  indorse  the  note, 
and  that  the  writing  was  a  sufScient  indorsement. 

The  Jury  found  for  the  plaintiff  the  balance  of  the  note, 
after  deducting  the  discount  proved. 

The  defendant  appealed  and  moved  for  a  nonsuit. 

1.  Because  the  paper  offered  in  evidence  was  no  legal  in- 
dorsement of  the  note  sued  on,  and  the  plaintiff  acquired  no 
title  thereby  as  indorsee  of  said  note.. 

2.  Because  one  of  two  administrators  could  not  make  a 
transfer  by  indorsement  of  a  note  due  their  intestate. 

Or  for  a  new  trial. 

1.  Because  the  commission  offered  in  evidence  was  execu- 
ted by  only  one  Commissioner. 

2.  Because  the  verdict  was  contrary  to  law  and  evidence. 

Sullivan,  for  the  motion,  said  the  instrument  in  dispute 
was  a  mere  common  law  agreement,  and  not  an  indorsement 
Cited  Story  on  Prom.  Notes,  189,  §170 ;  Clerk  v.  Piffot,  2 
Mod.  193 ;  1  Salk.  126.  Chit.  106  ;  9th  Ed.  Selw.  N.  P.  342 
and  343 ;  Chit,  on  Bills,  232  and  233,  and  the  authorities  there 
collected. 

Elford,  contra,— Cited  2  Kent.  Com.  88 ;  Chit,  on  Bills,  9 
Amer.  Ed.  253.  Said  if  this  was  an  indorsement,  it  was  one 
in  full,  and  the  argument  on  the  other  side  would  not  apply. 
Story  on  Prom.  Notes.  146 ;  Folger  v.  Chase,  18  Pick.  63. 
Said  it  need  not  be  on  the  back  of  the  note,  Ferrall  v.  Payne, 
2  Strob.  293  ;  that  an  endorsee  on  a  separate  paper,  ought  to 
be  allowed  to  sue  in  his  own  name  as  endorsee,  as  there  was 
neither  case  nor  precedent  against  it — Lodge  v.  Phelps,  1 
John.  Cases,  139  ;  1  Chit.  PL  15,  note  2 ;  May  v.  Hancock, 
1  Bail.  299. 

Curia,  per  O'Neall,  J.— The  grounds  for  new  trial  were 
not  pressed ;  the  defendant's  attorney  said  lie  did  not  desire  a 
new  trial,  he  only  wished  the  Court  to  express  an  opinion. 
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on  the  first  ground,  so  as  to  settler  the  practice.  This  would  S^^^^Jti 
be  a  ruling  when  the  case  did  not  demand  it,  and  hence  the  ^  '  ^ 
Court  can  give  no  authoritative  judgment  in  the  matter.  Such 
a  work  of  supprerogation  we  constantly  decline.  In  this  case, 
we  do  not  intend  definitively  to  decide  the  first  ground  of  new 
trial,  though  so  far  as  we  have  looked  into  the  matter,  there 
seems  to  be  no  reason  to  doubt  the  accuracy  of  the  decision  of  the 
judge  below. 

The  grounds  for  nonsuit  are  those  alone  to  be  considered.  I 
will  reverse  their  order.  Can  one  of  two  administrators  trans- 
fer a  note  belonging  to  their  intestate,  by  indorsement  ?  That 
he  can  is  plain  both  from  reason  and  authority.  By  law,  the 
intestate's  goods,  chattels  and  credits  are  vested  in  both  and 
each  of  the  administrators.  This  legal  interest  carries  with 
it  the  right  to  collect  and  receive,  jointly  and  severally,  the  , 
assets  of  the  estate.  Whatever  is  done  hy  one  is  done  by 
both.  In  this  respect,  (their  joint  liability,)  I  have  always 
thought  there  was  a  great  difference  between  executors  and 
administrators.  The  association  of  executors  is  not  volunta- 
ry, nor  do  they  acquire  their  authority  from  a  joint  personal 
application  for  it.  They  derive  their  authority  from  the  will. 
The  testator's  act,  not  their's,  is  that  which  joins  them  to- 
gether. Hence  executors  are  not  jointly  liable  for  each  oth- 
er's acts,  no  further  than  they  have  concurred.  But  admin- 
istrators must  be,  for  they  come  together  jointly,  by  their 
own  act,  and  they  Buter  into  a  bond,  joint  and  several,  with 
sureties,  for  their  faithful  administration.  It  follows  that  how- 
ever, as  between  themselves,  they  may  be  severally  liable, 
as  to  every  body  else  they  are  jointly  liable,  for  all  their  acts. 
This  being  so,  the  indorsement  of  a  note  by  one  is,  as  to  the 
disposition  of  a  part  of  the  estate,  a  transfer  binding  on  both, 
and  therefore  there  is  no  room  for  the  legal  validity  of  the 
transfer,  by  any  one,  to  be  disputed;  none,  especially,  for  it  to 
be  disputed  by  the  maker,  whose  only  interest  is  to  know, 
that  he  is  discharged,  when  he  pays  the  note.  If  a  payment 
to  one  administrator,  and  a  delivery  by  him  of  the  note,  would 
discharge  the  maker,  there  seems  to  be  no  reason  to  doubt 
that  an  indorsement  of  the  note  by  one  could  not  be  by  him 
(the  maker)  disputed.  For  the  indorsement  by  one  adminis- 
trator and  the  delivery  of  the  note  to  the  indorsee,  certainly 
carries  with  it  all  the  rights  which  the^ndorsee  had  to  re- 
ceive. In  the  case  of  Qage  v.  The  tidministrator  of  John- 
son,  the  Court  went  further  than  I  have  stated  the  law.  For  ist  McC.  439, 
in  it  they  held,  thdt  a  receipt  by  one  administrator,  in  satis- 
faction of  a  note  payable  to  the  admmistrators,  but  not  in  his 
possession,  was  a  good  and  valid  release  of  the  debt.  In  the 
case  of  Oeddes  v.  Simpson  and  Morrison,  a  note  made  by 
the  defendants  to  Wm.  Gist,  was,  aft^r  his  death,  by  one  of 
the  executors,   transfened  to  the  plaintiff.    The  power  to 
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CoLVMBu.  transfer  it,  if  he  was  rightftiUy  the  executor,  was  not  ques- 
Ncw^.  to^'  tioned.  There  was  a  call  for  the  letters  testamentary,  as 
^  'part  of  his  title  to  the  note, — and  this  the  Court  very  proper- 
^  ly  required  to  be  complied  with.  I  am  therefore  satisfied 
Oraydon.  tnat  the  indorsement  by  one  administrator  does  transfer  a 
note  belonging  to  their  intestate.  The  next  question  is 
whether  the  indorsement  here  is  sufficient.  There  seem  to 
be  two  objections  made  to  it ;  one,  that  it  is  a  mere  authority 
to  collect ;  and  another  that  it  is  not  written  on  the  note. 
These  deserve  to  be,  and  will  be,  considered  in  their  order. 
The  writing,  in  this  case,  declares  that  the  indorser  has  de* 
livered  the  note  to  the  plaintifTfor  collection,  and  failing  to 
collect  by  due  diligence,  upon  the  return  of  the  note  the  in- 
dorser acknowledges  his  liability  for  its  amount  with  interest. 
"What  is  this  but  a  qualified  indorsement?  It  seems  to  me  to 
be  nothing  else,  for  it  is  a  transfer  of  the  note,  with  a  guar- 
anty. The  form  of  such  an  indorsement,  given  in  Chitty  on 
Bills^  234,  note  a,  shows  a  stronger  qualification  of  the  gene-^ 
ral  liability  of  an  indorser,  by  denying  recourse  upon  him, 
than  heror  But  it  cannot  be  necessary  to  follow  up  this  mat- 
ter, as  to  form — when  Mr.  Chitty,  at  226,  a,  declares  that 
^^no  form  of  words  is  essential  to  an  indorsement."    In 

1  BaU.S99.    May  V.  Hancock^  a  guaranty  of  a  note  under  seal  was  held 

to  be  an  assignment.  Why  ?  because  it  shewed  that  the  in- 
dorser had  parted  with  his  right  to  the  note,  by  delivering  it 

2  Bail.  1.    to  another.    In  Barrett  v.  May^  a  promissory  note  had  the 

writing  upon  its  back,  '<I  guaranty  the  payment  of  the  with- 
in to  Barrett  and  Dunlap."  This  was  regarded  as  ani  in- 
dorsement, and  the  Court  said  of  May,  who  signed  it,  that  he 
<'  stood  merely  in  the  situation  of  an  indorser."  This  was 
because  the  note  was  transferred  by  the  delivery  and  the 
writing  on  its  back,  and  that  he  was  responsible  to  the  hol- 
der, if  he  failed  to  pay,  after  the  use  of  due  diligence.  That 
is  exactly  the  case  here. 

The  next  thing  to  be  noticed  is  the  objection,  that  this 

writing  of  indorsement  is  not  on  the  note  but  on  a  separate 

Chittv  on    P*P®'*    Although  the  term  "  indorsementj"  in  its  strict  defini- 

Biilfl,^,«.  ^^^^i  would  seem  to  be  a  writing  on  the  back  of  a  bill  or 
note,  yet  it  is  now  settled,  if  it  be  on  the  face,  or  on  an  an- 
nexed piece  of  paoer  to  the  bill  or  note,  called  an  allonge,  it 

18  Pick.  63-67.  is  sufficient  In  ^plger  v.  Chase,  it  was  held  that  an  in- 
dorsement written  on  a  paper  attached  to  the  back  of  a  note, 
by  a  wafer,  was  a  good  indorsement.  In  that  case  the  Court 
say,  there  is  no  authority  against  such  a  writing  operating 
as  an  indorsement,  and  therefore  held  it  "  to  be  a  legal  trans- 
fer of  the  note.'^  In  this  case,  the  writing  is  not  annexed  to 
the  note,  or  attached  to  its  back  by  a  wafer,  but  it  contains 
a  description  of  the  note,  which  the  jury,  to  whom  it  was  left, 
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have  found  to  be  sufficint  to  identif7  it,  and  apply  to  it  the  S^^'i"^'^ 
writing  which  is  claimed  to  be  an  indorsement  This  is  ^^^^▼'^•lo^- 
certainly  equal  to,  it  not  better  than,  any  annexation,  espe- 
cially where  both  note  and  writing  of  indorsement  are  found, 
as  here,  in  possession  of  the^me  person.  In  the  language 
of  the  Court,  in  the  case  of  molger  v.  Chase^  we  may  very 
well  say,  there  is  no  authority  against  such  a  writing  opera- 
ting as  an  indorsement,  and  in  such  absence  we  may  well 
hold  it  to  be  a  legal  transfer.  In  Fhrrell  v.  Paine,  the  ac-  ^  g^^  ^^^ 
tion  by  the  plaintiff  was  as  assignee  of  Martin  Roddy,  survi- 
vor of  Martin  Roddy  and  Son,  under  a  deed  of  assignment 
made  according  to  the  Act  of  1828,  regulating  assignments 
of  debtors,  which  included,  inter  alia,  the  following  note. 

"  $134,53.  On  demand  I  promise  to  pay  Martin  Roddy 
&  Son,  or  order,  one  hundred  and  thirty  fbur  dollars  53-100, 
for  value  received." 

.  It  was  supposed  that  the  assignee  might  be  regarded  as 
clothed  wiih  the  legal  estate,  and  right  of  action,  under  the 
Insolvent  Debtors,  or  Prison  Bounds  Act,  and  under  the 
Act  of  '98.  In  that  case,  however,  the  Court  felt  it  was 
resorting  to  rather  difficult  and  remote  analogies,  under  the 
Acts  to  which  I  have  referred,  and  they  therefore  chose 
to  say  that  as  the  legal  right  was  in  the  plaintiff,  and  as 
there  was  nothing  in  the  law  which  prohibited  him  from 
suing  in  his  own  name,  he  might  do  so,  styling  himself  as- 
signee. In  this  case,  the  same  thing  may  be  said,  and  the 
same  result  will  follow.  In  it,  I  am  prepared  to  say,  as  1  did 
in  Ferrell  v.  Paine,  ^<  untrammelled  by  precedent  and  acting 
upon  a  cardinal  principle  of  justice,  that  technical  forms  are 
not  to  be  extended  beyond  settled  rules  to  the  prejudice  of 
right/' — the  indorsee  of  a  note  claiming  the  same  under  a 
separate  writing,  which  identifies  the  note  in  such  a  way  as 
to  sati.sfy  the  Court  and  Jury,  may  sue  and  recover  as  in- 
dorsee. 

The  motion  for  nonsuit  or  new  trial  is  dismissed. 

Richardson,  Eva^Ns,  Wardlaw  and  Withers,  JJ.  con- 
curred. 

Frost,  J.  dissented. 

Motion  refused. 
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Columbia.  Ramey  ^  TaggoTt^  foT  their  assignees^  v. 

Nov*r.  1849.  McBride  ^  Posey. 


■V" 


Ramey  &     The  decree  of  the  Circuit  Judge  upon  thj  facts,  la  equWalent  to  the  yerdict  of  a 
Taggart         j^^y. — ^^^ere,  as  in  the  Buromaiy  proo^ss  jurisdiction,  he  occupies  the  place  of 

McBride  &      *  jory. 

Posey.  Prirate  agreements  by  one  partner,  for  his  separate  advantage,  not  fully  execu- 
teid  until  a  litigation  has  arisen  between  his  creditors  and  the  firm,  afler  the 
dissolution  of  the  firm,  and  not  reasonably  established  to  have  been  known  to 
and  approved  of  by  another  partner — shall  not,  practically,  expand  the  legiti- 
mate agency,  already  extensive,  which  the  relation  of  partnership  produces,  to 
a  class  of  transactions  which,  if  freely  favored,  may  work  great  injury  to  part- 
nership assets,  and  thereby  to  associates  in  the  firm,  and  the  creditors  of  it. 

• 

Before  Wardlaw,  J.  at  Abbeville,  March,  1849. 

Sum  pro.  on  account  for  services  rendered  by  plaintiffs,  as 
commission  agents. 

Account  admitted — and  also  admitted  that  an  assignment 
was  in  April,  1848,  made  by  the  plaintiffs  to  J.  Sibley,jn 
trust  for  the  creditors  of  plaintiffs,  which  included  tllis  ac-. 
count. 

DEFENCE— PAYMENT. 

Johnson  R<tmey.  one  of  the  plaintiffs,  was  offered  as  a 
witness  for  tbe  defendants,  and  after  objection  by  the  plain- 
tiffs's  attorney,  he  being  lully  advised  oif  his  rights  and  lia- 
bilities, was  willing  to  be  sworn,  and  was  admitted.  He  tes- 
tified as  follows : 

I  am  now  insolvent — in  the  summer  of  1847,  a  partner- 
ship was  formed  between  myself  and  John  Taggart,  both 
then  residing  at  Abbeville,  for  conducting  a  warehouse  and 
commission  business  in  Hamburg.  I  went  to  Hamburg  in 
September,  '47 — he  a  little  sooner.  In  the  fall  of  that  year, 
I  made  an  agreement  with  the  defendants,  shopkeepers  at 
Abbeville,  ^to  whom  I  was  then  indebted,  and  ever  since 
have  been,  in  an  amount  greater  than  this  account  now  sued 
on,)  that  Ramey  and  Taggart  would  do  their  business  in 
Hamburg,  if  they  would  patronize  them,  and  the  amount  of 
it  should  go  in  payment  of  my  debt  to  them.  Under  this 
arrangement  this  account  was  made.  I  think  I  mentioned 
the  arrangement  to  Taggart,  and  also  to  Orapon,  partner  of 
J.  Sibley. 

Cross-examined. — This  account  is  contained  in  the  sche- 
dule annexed  to  the  assignment.  The  assignment  contem- 
plated a  schedule  to  be  made,  and  one  was  made  by  Taggart 
and  signed  by  me.  Other  persons  transferred  business  to 
me,  from  former  agents,  under  similar  arrangements. 

Decree  for  defendants. 
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plaintiffs  appealed,  and  moved  the  Court  of  Appeals   Colvmsii^ 
rse  the  decree  of  his  Honor,  on  the  following  grounds  :  ^^^^'  *®^- 


The 
to  reverse 

1.  That  his  Honor  erred  in  overruling  the  objection  to  the 
admission  of  the  testimony  of  one  of  the  nominal  plaintiffs — 
Johnson  Ramey  being  a  party  to  the  record,  and  not  having 
been  served  with  interrogatories  to  answer ;  and  permitting 
him  to  be  sworn  to  defeat  his  own  deed  of  assignment,  (so  far 
as  the  assigned  demand,  sued  on  in  the  above  case,  was  con- 
cerned, and  which  demand  was  included  in  the  said  assign- 
ment, and  particularly  specified  in  the  schedule  thereto  an- 
nexed,) which  was  executed  by  the  witness  and  his  co-partner 
Taggart,  for  the  benefit  of  all  their  creditors — both  creditors 
of  the  co-partnership,  and  of  themselves  indwridually ;  and  to 
establish  an  alleged  agreement  by  him,  made  with  the  de- 
fendantSj  that  his  individual  debt  should  be  discounted 
against  any  indebtedness  which  defendants  should  incur  to 
the  co-partnership  6(  nominal  plaintiffs. 

2.  That  his  Honor  erred  in  permitting  an  individual  debt 
to  be  pleaded  in  discount  against  a  demand  due  to  a  co-part- 
nership, and  givmg  thereon  a  decree  for  the  defendants. 

3.  That  his  Honor  erred  in  rendering  a  decree  for  the  de- 
fendants, in  the  absence  of  any  sufficient,  positive  and  cer- 
tain evidence,  to  take  the  case  out  of  the  operation  of  the 
principle  of  law  on  which  the  second  ground  of  appeal  above 
is  predicated. 

4.  That  his  Honor  erred  in  giving  a  decree  for  the  defend- 
ants, because  there  was  no  certain  evidence  of  notice  to  the 
co-partner,  Taggart^  and  no  evidence  whatever  of  any  assent 
or  agreement,  on  the  part  of  Taggart,  that  the  debt  of  Ramey 
should  be  paid  out  of  the  co-partnership  funds,  or  discharged 
in  the  manner  arranged  by  Ramey  with  the  defendants. 

6.  That  his  Honor  erred  in  giving  a  decree  for  the  defend- 
ants, because  if  Ramey  himself  jn tended  that  his  debt  to  the 
defendants  should  be  paid  out  of  the  co-partnership  funds, 
or  discharged  in  the  manner  agreed  on  by  him  with  the  de- 
fendants, he  ought  to  have  debited  himself  with  the  goods 
delivered  to  the  defendants,  and  the  items  of  charge  of  the 
indebtedness  of  defendants  to  the  co  partnership  of  Ramey 
i^nd  Taggart,  on  the  firm  books. 

6.  That  his  Honor  erred  in  giving  a  decree  for  the  defend- 
ants, because  the  notice  of  discount  was  too  vague  and  gen- 
eral— without  specification  of  items  or  precise  amount ;  and 
because  no  particular  discount  was  proved. 

7.  That  his  Honor  erred  in  giving  a  decree  for  the  defend- 
ants, because  the  discount  exceeded  the  summary  process 
jurisdiction  of  the  Court. 

8.  That  his  Honor  erred  in  giving  a  decree  for  the  defend- 
ants, against  the  law  and  the  evidence. 

Yancey,  for  the  motion. 
T.  T%amp8<m^  contra. 
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CoLDMBu,        Curia,  per  Withers,  J. — ^If  it  appeared  from  the  reported 
Nov'r.  1849.  q^^q^  |hat  the  fact  of  the  assent  of  Taggart,  the  partner  of 
^        ^T^  Raraey,  to  the  arrangement  made  by  the  latter,  with  the  de- 
^arairt     fendanis,  was  established,,  either  expressly  or  inferential  I y, 
V.  we  would  not  be  inclined  to  disturb  the  result.     If  Ramey, 

McBride  &  while  exercising  the  powers  of  a  partner,  had  acknowledgeid 
Posey,  payment  of  the  account  now  sued  upon,  it  is  not  perceived 
that  Taggart,  or  the  assignees  of  Ramey  and  TaggaU,  could 
have  looked  beyond  that  act ;  unless  the  defendants  could  be 
implicated,  in  such  transaction,  with  Ramey  in  that  degree  or 
species  of  fraud  which  would  destroy  the  validity  of  the  dis- 
charge, in  the  eye  of  a  Court  of  Law.  A  receipt  of  Ramey 
and  Taggart,  executed  by  Ramey  while  clothed  with  the 
power  of  a  partner,  to  McBride  and  Posey,  appears  to  be  a 
different  transaction  from  that  which  is  proved,  to  wit :  a 
•credit  by  McBride  and  Posey,  of  the  amount  of  their  indebt- 
edness to  the  plaintiffs,  on  Ramey's  account  with  them, 
though  in  pursuance  of  agreement  with  him,  which  is  not 
well  proved  to  have  been  assented  to  by  Taggart.  Wa  ^do 
not  mean  to  say  that  if  the  fact  of  Taggart's  knowledge  ahd 
approval  of  Ramey's  arrangement  with  the  defendants,  had 
been  distinctly  considered  and  affirmed  by  the  Circuit  Judge, 
we  would,  by  any  means,  revise  his  conclusion.  For  the 
true  theory  is,  that  the  decree  of  the  Judge  upon  the  faLOJ^s,  is 
equivalent  to  the  verdict  of  the  jury — wh^re,  as  in  the  sum- 
mary process  jurisdiction,  he  occupies  the  place  of  the  jury. 
Without  any  strong  opinion  that  the  true  merit  of  this  case 
has  not  been  justly  expressed  in  the  decree,  we  are,  neverthe- 
less, led  by  a  desire  to  be  cautious  as  to  general  consequen- 
ces— that  is  to  say,  to  encourage  no  idea  that  private  agree- 
ments by  one  partner,  for  his  separate  advantage,  not  fully 
executed  until  a  litigation  has  arisen  between  his  creditors 
and  tlie  firm,  after  the  dissolution  of  the  firm,  and  not  reason- 
ably established  to  have  been  known  to  and  approved  of  by 
another  partner — shall  practically  expand  the  legitimate 
agency,  already  extensive,  which  the  relation  of  partnership 
produces— to  a  cla^s  of  transactions,  which,  if  freely  favored, 
may  work  great  injury  \o  partnership  assets,  and  thereby  to 
associates  in  the  firm  and  the  creditors  of  it.  Upon  this  con- 
sideration, passing  by  all  others  suggested  in  the  grounds  of 
appeal,  we  think  this  case  should  go  bac]^for  another  hearing. 
A  new  trial  is,  therefore,  ordered. 

Richardson,  O'Neall,  Evans  and  Frost,  JJ.  concurred. 
Motion  granted. 
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J.  A.  Devore  v.  L.  H.  Mundy. 


Columbia, 
Nov'r.  1849. 


M.  to  whom  or  bearer  B's.  note  was  payable,  being  about  to  negotiate  it  to  J.  in  ^  v       •^ 

order  to  induce  him  to  lake  it,  wrote  his  name  as  mc^er, — Add  that  it  was  a       Derore 
good  note  to  bearer,  and  that  M.  was  liable  to  pay  it.  ''• 

A  contract  with  an  intermediate  holder  of  a  note,  to  give  time  to  the  principal,  ^' 

does  not  discharge  the  surety,  as  against  another  bona  fide  holder. 

Before  Evans,  J.  aV  Edgefield^  Spring  Term,  1849. 

This  was  an  action  of  assumpsit  by  the  plaintiff  as  bearer, 
against  the  defendant  as  maker  of  a  promissory  note.  On 
the  3r.d  January,  1844,  one  W.  B.  Brannon  gave  the  note, 
whereby  he  promised,  one  day  after  date,  to  pay  to  L.  H. 
Mundy  (the  defendant)  or  bearer,  the  sum  of  $689  52-100. 
Some  few  days  after  the  lOih  January,  when  the  note  was 
overdue,  the  defendant  transferred  the  note  to  one  John  W. 
Jlnndy,  in  payment  of  a  debt,  who  declined  to  take  it  on  the 
defendant's  endorsement,  but  required  him  to  sign  it  as  a 
maker.  The  note,  then,  on  its  face,  purported  to  be  the  sev- 
eral note  of  Brannon  and  L.  H.  Mundy,  payable  to  L.  H. 
Mundy  or  bearer.  A  few  days  after  the  note  was  thus  sign- 
ed, it  came  into  the  hands  of  John  W.  Mundy — he  passed  it 
to  one  Elbert- Mundy,  by  whom  it  was  afterwards  returned 
to  John  W.  Mundy,  who  passed  it  to  the  plaintiff.  At  the 
same  time  that  the  defendant  transferred  this  note  to  J.  W. 
Mundy,  he  transferred  (under  like  circumstances)  another 
note  of  Brannon's  for  a  larger  amount.  Shortly  afterwards, 
but  after  he  had  let  Elbert  Mundy  have  this  note,  John  W. 
Mundy  called  on  Brannon  for  a  settlement.  He  did  not  have 
this  note,  but  his  belief  was  that  he  requested  a  settlement  of 
both  notes.  Brannon  could  not  pay,  but  promised  to  make 
some  arrangement  by  the  next  sale  day. 

On  the  24th  February,  the  attorney  of  John  W.  Mundy 
addressed  a  letter  to  the  defendant,  notifying  him  that  the 
notes  which  he  had  recently  transferred  to  John  W,  Mundy, 
were  unpaid,  and  that  suit  had  been  brought  on  one  of  them. 
The  transfer  of  the  note  by  J.  W.  Mundy  to  Elbert,  was  a 
loan  to  enable  him  to  perfect  some  purchase,  which  failing, 
the  note  was  returned.  There  were  many  counts  in  the  de- 
claration, charging  the  defendant  as  maker,  as  endorser,  as 
guarantor,  and  as  drawer  of  a  bill  of  exchange.  A  motion 
was  made  for  a  non-suit,  which  his  Honor  refused,  holding 
that  the  defendant  might  be  charged  as  the  maker  of  a  note 
payable  to  bearer. 

His  Honor  said  he  did  not  consider  either  the  case  of  Tu-  i  Spear,  dio. 
ten  V.  Ryan,  or  Garrett  v.  Butler,  as  authority  to  the  con-  2  Ktrob.  193. 
trary.    The  note  was  past  due  when  signed  by  the  defend- 
ant, but  9ls  he  intended  to  be  charged  as  maker,  and  to  becooae 
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Mundy. 


Columbia,  the  security  of  Brannon,  he  did  not  consider  the  ante-date  as 
Nov'r.  1849.  presenting  any  difficulty,  where  the  proof  was  clear  the  party 
""  intended  to  be  bound  as  security  for  the  payment  of  the  note. 
The  defendant,  then,  proved  by  Brannon,  that  shortly  after 
the  note  was  transferred  to  Elbert  Mundy,  (sometime  in  Feb- 
ruary, 1844,)  he  was  called  on  for  payment  by  Elbert  Mundy, 
that  being  unable  to  pay,  he  agreed  to  give  Elbert  Mundy 
three  per  cent,  additional  interest,  amounting  to  about  $20, 
for  a  year's  indulgence.  For  this  he  gave  a  note,  and  has 
since  paid  it.  The  other  note  was  sued  to  March  Term, 
1844,  and  paid  out  of  Brannon's  estate,  sold  by  the  sheriff. 
This  note  would  also  have  been  paid,  if  sued  at  the  same 
time.  It  was  not  sued  until  long  after,  and  in  the  meantime 
Brannon  became  insolvent,  and  was  sold  out  by  the  sheriff. 

His  Honor  charged  the  jury : 

1st.  That  the  defendant  was  liable  as  a  drawer  of  the 
note. 

2nd.  That  as  security  of  Brannon,  he  was  not  discharged 
by  the  plaintiff's  forbearance  to  sue  the  principal. 

3rd.  That  the  promise  to  forbear  sueing  for  a  year,  in  con- 
sideration of  the  payment  of  illegal  interest,  was  a  void  con- 
tract, and  did  not  operate  as  such  a  change  of  the  original 
contract  as  would  discharge  the  security. 

4th.  That  as  between  these  parties,  the  payment  of  usuri- 
ous interest  by  Brannon  to  Elbert  Mundy,  an  intermediate 
holder,  did  not  taint  the  contract  with  usury  so  as  to  deprive 
the  plaintiff  of  his  interest  and  costs.  It  was  a  payment  pro 
tanto  by  Brannon,  and  should  be  allowed  as  such.  Under 
this  charge  the  jury  found  a  verdict  for  the  plaintiff. 

The  defendant  appealed,  and  renewed  his  motion  for  a 
non-suit,  on  the  grounds  taken  on  the  trial,  viz : 

1.  That  the  defendant  was  not  liable  as  maker  of  the 
note  sued  on,  because  he  signed  it  after  it  was  due,  and  be- 
cause it  was  payable  to  himself. 

2.  That  he  was  not  liable  as  endorser  or  as  the  drawer  of 
a  bill  of  exchange,  seeing  that  there  was  no  proof  of  a  de- 
mand on  W.  B.  Brannon,  the  maker,  nor  of  notice  of  non- 
payment. 

3.  That  there  was  no  evidence  to  charge  him  upon  any 
of  the  other  counts  in  the  declaration. 

The  defendant  moved  also  for  a  new  trial,  upon  the  grounds 
above  stated,   and  upon  the  following  additional  grounds : 

4.  That  Elbert  Mundy,  the  holder  of  the  note,  upon  suffi- 
cient consideration,  and  by  a  binding  contract,  agreed  to  ex- 
tend, and  did  extend,  twelve  months  indulgence  to  Brannon, 
the  maker  of  the  note. 

5.  That  the  said  Elbert  Mundy,  being  the  owner  of  the 
note,  agreed  to  take,  and  did  accept,  usurious  interest  on  the 
note  from  said  Brannon . 
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6.  That  his  Honor  erred  in  charging  the  jury  that  the  facts  S^h^2ix 
stated  in  the  last  two  grounds,  could  not,  by  law,  operate  to^  ^^' 
discharge  the  defendant  ' 

7.  That  his  Honor  erred  in  charging  the  jury  that  the  fact 
of  Elbert  Mundy's  receiving  usurious  interest  upon  the  note, 
did  not  make  the  note  usurious,  so  as  to  preclude  the  plain- 
tiff from  recovering  more  than  the  principal  sum  loaned  with- 
out interest  or  costs. 

8.  That  the  verdict  was  contrary  to  law  and  the  evidence. 

PopBy  for  the  motion,  said  the  contract  was  not  void  on  ac- 
count of  the  usurious  interest  for  indulgence.  The  party 
plaintiff,  the  lender,  cannot  come  in  and  destroy  the  contract, 
on  the  ground  that  he  has  taken  usury — it  is  for  the  borrow- 
er to  do  this.  The  extension  of  time  to  the  principal,  dis- 
charges the  surety ;  and  it  makes  no  difference  whether  the 
contract  to  indulge,  be  one  binding  in  law  or  in  equity — 
TYeasurers  v.  Johnsofi^  4  McC.  45i3 ;  Maxwell  v.  Oontier, 
1  Hill  Ch.  16 ;  Rathbone  v.  Warreuy  10  John.  696  ;  Greely 
V.  Dow,  2  Met.  178.  All  that  is  requisite  to  make  the  in- 
strument a  note,  must  appear  on  its  face.  That  under  con- 
sideration, is  payable  to  the  maker  himself,  or  bearer,  when 
it  is  requisite  that  it  should  be  from  one  person  to  another. — 
No  extrinsic  fact  can  alter  the  face  of  the  paper — 2  Stat.  644 ; 
1  N.  York  revised  Stat.  757 ;  Act  of  1827 ;  Mttiet  v.  Gibson, 

1  H.  Blk.  606,  is  not  a  case  binding  on  our  Courts — nor  does 
it  govern  this  case — here  the  note^is  past  due — there  it  was 
not  yet  due.  The  cases  of  Bennett  v.  Famdl^  1  Gamp.  130, 
Hunter  v.  Jsffrey,  in  Peake's  Ad.  Cases,  146,  show  that  the 
decision  in  H.  Blk.  was  reluctantly  acquiesced  in.  This  is 
not  a  promissory  note — ^it  is  a  note  payable  to  the  maker 
h\mseli—T\iten  v.  Ryan,  1  Spears,  240;  Garrett  v.  Butler , 

2  Strob.  193. 

Wardlaw,  contra. — In  support  of  the  1st  ground,  cited 
Devega  v.  Moore,  3  McC.  482.  Why  not  consider  the  name 
of  the  payee  in  this  case,  or  that  of  a  fictitious  person's,  as 
bearer  at  large?  The  instrument  is  drawn  to  himself  or 
bearer.  If  it  had  been  drawn  only  to  himself,  of  course  he 
could  not  have  sued  himself;  that  would  have  been  an  absur- 
dity— CodcreU  v.  Milling,  3  Strob.  283  ;  Stoney  v.  Beaubien, 
2  McMul.  319.  2d.  ground. — He  could  have  been  charged  as 
endorser,  although  his  name  was  signed  on  the  face  of  the 
note — Chadvnck  v.  Jeffers,  1  Rich.  397 ;  Gray  v.  Bell,  2 
Rich.  72 ;  Tfywles  v.  Williams,  2  Rich.  662.  There  was 
no  proof  of  an  usurious  contract,  and  Loech  v.  Kennedy,  3 
Strob.  489,  shows  the  witness,  whom  they  claim  as  proving 
it,  to  be  incompetent.  The  party  who  receives  the  usurious 
interest,  cannot  afterwards  impeach  the  contract — if  it  be  an 
executed  contract,  when  the  agreement  is  only  executory,  ei- 
ther party  may  avoid  it — Anderson  v.  Mannon,  7  B.  Munro, 
3 
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CoLUMBu,  218 ;  Tudor  v.  Goodloe,  I  B.  Munro,  322  and  325 ;  Nixm 
wovr  1849.  ^  English,  3  McC.  659  ;  (2  Johns.  Cb.  Cases,  443  and  479, 

Zry         show  the  equities  of  the  parties  ;)  Lee  v.  Ware,  1  Hill,  313 ; 

^^^      1  Esp.  274 ;  Parr  v.  Ellison,  1  East,  91. 

Mundy.  Carroll,  same  side,  said  there  was  no  statute  which  avoids 

a  note,  because  it  is  made  payable  to  the  maker — ''  or  bearer'' 
is  surely  sufficient  to  support  such  a  note — nor  was  there  any 
objection  to  treating  him  as  an  indorser  who  has  waived  the 
notice  of  demand  and  refusal  to  pay — Gailard  v.  Leseigneur^ 
1  McMul.  225 ;  Ghrantv.  Vaughan,  3  Bur.  1516  ;  Broom's  L. 
Max.  341.  The  money  could  have  been  recovered  back — 
Harper  v.  Chandler  4*  Neel,  1  Strob.  466. 

Curia,  per  O'Neall,  J. — In  this  case  two  questions  will 
alone  be  considered,  one  arising  out  of  the  motion  for  a  non- 
suit, and  the  other  out  of  the  motion  for  a  new  trial.  The 
first  is,  whether  the  defendant  is  liable  as  maker  of  the  note  ? 
That  he  is,  can  I  think  be  easily,  and  in  a  few  words, 
clearly  shown  !  On  the  note  before  us,  the  defendant  prom- 
ised to  pay  himself  or  bearer,  the  sum  mentioned.  If  this 
were  aU,  the  plaintiff  could  not  recover.  For  the  promise 
would  be,  then,  to  himself  alone,  and  would  fall  within 
1  Rich.  34.  Glenn  and  Sims  ;  but  this  was  not  the  original  form  of  the 
note.  The  promise  to  the  defendant  or  bearer,  was  original- 
ly made  by  Brannon.  When  the  defendant  was  about  pass- 
ing off  the  note  to  John  W.  Mundy,  who  refused  to  take  it 
in  any  other  way  than  by  the  defendant  becoming  a  maker 
of  it,  he  signed  his  name,  and  then,  under  such  circumstan- 
ces, it  became  a  promise  to  pay  the  bearer.  For  there  is  no 
3  McC.  271-3.  doubt,  after  Ives  y.  Pickett,  Oats  and  Griffith,  that  he  who 
signs  a  note,  after  other  parties  made  it,  becomes  liable,  as 
by  a  several  undertaking.  The  rule  in  such  cases  as  this,  is 
to  give  effect,  if  possible,  to  the  intention  of  the  parties! — 
Here  the  intention  is  plain.  Is  there  any  obstacle  to  giving 
it  effect  ?  None  whatever !  The  note  is  not,  as  between 
any  of  the  parties,  altered  by  parol.  The  note  is  a  promise 
to  L.  H.  Mundy  or  bearer.  This  is  complied  with  by  Bran- 
non's  liability.  The  defendant's  name  appears  at  the  foot  of 
the  note ;  this  was  put  there  after  the  note  was  perfect. — 
The  apparent  date  of  a  paper  is  always  examinable  by  pa- 
rol. It  is  thus  ascertained  that  the  defendant's  promise  is 
not  part  of  the  original  contract — he  does  not  undertake  joint- 
ly ind  severally  with  Brannon,  but  he  makes  a  several 
promise  literally  to  himself  or  bearer.  We  know,  however, 
from  the  facts,  that  he  intended  to  bind  himself  to  the  bearer 
to  whom  he  delivered  the  note,  and  to  whomsoever  it  might 
afterwards  be  delivered.  This  being  the  ascertained  inten- 
tion, our  business  (if  we  legally  can)  is  to  give  it  effect :  the 
note  may  very  well  be  read  under  such  circumstances,  as  if 
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the  name  of  L.  H.  Mundy,  payee,  were  struck  out,  (his  sig-  ^9^^^*^ 
nature  as  maker  may  very  well  have  that  effect,)  and  it  ^        '       \ 
would,  thertf  stand  as  a  naked  promise  on  his  part,  to  pay  the      "^       ' 
bearer.    This  must  be  so,  as  is  said  in  Stoney  y.  Beaubien^         y, 
because,  otherwise,  no  legal  effect  would  result  from  the  de-     Mundy. 
fendant's  signature  as  maker.    In  Freeman  v.  Clarkj  I  sta-   «  m  m  11 
ted  my  notion  of  the  matter,  now  in  hand,  by  saying,  "  the     313*^3^. 
proof  shows  that  on  negotiating  it,  a  note  payable  to  bearer, 
made  by  other  persons  to  the  plaintiff,  he  (Wells,  the  payee,)  3  Strob. 281-3. 
subscribed  his  name  as  one  of  the  makers ;  thcU  madeagood 
several  contract  on  his  parL^^    It  is  true,  that  point  was  not 
in  issue  in  that  case,  and  hence,  the  remark,  however  proper 
on  the  facts  in  evidence,  must  rank  as  a  mere  obiter  dictum 
there  ;  but  here  it  is  the  point  to  be  decided,  and  on  exami- 
nation, I  am  satisfied  the  law  was,  in  this  respect,  stated  cor- 
rectly in  Freeman  v.  Clarke,    It  is  true  in  Tuten  v.  Ryan^ 
where  one  of  two  partners,  to  whom  or  bearer  the  note  was 

Eayable,  wrote  his  name  on  its  back,  it  was  held  he  could  not 
e  charged  as  maker,  but  might  be  as  a  drawer  of  a  bill  of 
exchan2e.  This  decision  was,  I  have  no  doubt,  right  as  to 
his  liability  as  the  drawer  of  a  bill  of  exchange.  But  in  no 
point  of  view  does  it  stand  in  the  way  o{  this  case.  For 
there  it  was  doubtful,  on  the  proof,  whether  the  defendant 
intended  to  make  himself  unconditionally  liable ;  and  ac- 
cording to  the  form  of  his  contract,  it  would  seem  he  did 
not ;  and  hence,  perhcpSy  the  true  course  was  to  charge  him 
as  drawer  of  a  new  bill.  Here,  however,  the  proof  and  the 
form  of  the  defendant's  contract,  show  he  intended  to  make ' 
himself  unconditionally  liable. 

The  next  question  is,  whether  the  defendant  is  discharged 
by  the  giving  of  time  to  Brannon,  the  principal,  by  Elbert 
Mundy,  to  whom  the  note  was  delivered  for  a  special  pur- 
pose. It  may  be  assumed  that  the  contract  was  a  good  and 
valid  one  between  them.  The  note  was  restored  by  Elbert 
to  John  W.  Mundy,  and  by  him  transferred  to  the  present 
plaintiff.  In  this  case,  as  in  McAlpin  v.  Wingard  and 
Muller,  I  have  no  hesitation  in  holding  that  this  defence  ^  ^^*  ^''^• 
cannot  be  set  up  against  a  bona  fde  holder.  It  is  true  the 
note  was  past  due,  and  therefore,  all  competent  defences  may 
be  made.  But  this  defence,  at  most,  does  not  go  to  the  en- 
tire destruction  of  the  note, — it  is  only  to  affect  one  of  the 
parties.  It  arose  with  an  intermediate  holder.  I  do  not 
think  it  can  be  considered  as  such  a  defence  as  ought  to  be 
now  set  up  against  the  note,  in  the  hands  of  another  holder. 
So,  too,  it  is  worthy  of  consideration  on  this  point,  that  these 
parties,  Brannon  and  Mundy,  were  several  makers  of  the 
same  note.  The  defendant  is  the  surety.  But  the  contract 
of  Elbert,  to  give  time  to  Brannon,  did  not  change  the  note, 
or  so  bind  the  defendant  that  he  could  not,  at  any  time,  have 


aO  APPEALS  AT  LAW. 

CoLUMBfA,   paid  it,  and  had  his  action  against  Brannon.    In  such  an 
Nov»r.  1849.  ^yg^^^  Brannon  might  have  had  his  remedy  against  Elbert, 


» ^ 


who  had  undertaken  for  more  than  he  could  perform.    The 

*^^^      cases  of  Wayne  v.  Kirhy  and  Lands  ads.  Picket^  make  it 

Ramey.     clear,  that  a  giving  time  which  does  not  prevent  the  surety 

from  paying  the  debt  and  'pursuing  his  principal,  does  not 

2  B^.^.  operate!  as  a  discharge. 

The  motion  for  a  non-suit  or  new  trial,  is  dismissed. 

The  whole  Court  concurred. 

Motion  refused. 


A.  F.  Posej/j  relator^  v,  /  Ramet/j  late  sheriffs 

arid  his  sureties. 

The  Act  of  i846|  imposing  a  penalty  upon  sheriffs  withholding  money  after  de- 
mand, dtc.  held  not  to  apply  to  sheriff 'a  bonds  given  preTious  to  its  passage. 

Be/orc  Wardlaw,  J.  at  AbbeviUe,  Mardi,  1849. 

Suggestion  of  further  breaches,  after  judgment,  for  the 
penalty  of  a  sheriff's  ofiSicial  bond. 

The  official  term  of  Johnson  Ramey,  late  sheriff,  com- 
menced in  February,  1843,  and  expired  February,  1847. — 
He  had  in  his  hands  at  the  expiration  of  his  term,  money 
which,  as  sheriff,  he  had  collected  for  the  relator.  A  demand 
for  it  was  made  after  the  expiration  of  the  term,  but  none 

{»rior  was  shown.    The  defendants  were  willing  that  the  re- 
ator  should  have  a  verdict  for  the  money  collected,  with  or- 
dinary interest  from  the  time  of  demand  ;  but  for  the  relator 
11  Stat  359.  it  was  argued,  that  under  the  Act  of  1846,  the  defendants 
were  liable  to  pay  interest  at  the  rate  of  6  per  cent,  per 
month,  from  the  time  of  demand. 

The  defendants  answered — 

1.  That  the  Act  is,  by  its  terms,  restricted  to  the  case  of  a 
sheriff  in  office. 

2.  That  the  condition  of  the  bond — ^<  Shall  perform  the 
duties  of  said  office,  as  now  or  hereafter  required  by  law, 

6  Stat  383.  during  the  whole  period  he  may  continue  in  said  office," — 
does  not  embrace  the  default  of  withholding  money  after 
demand,  (for  which  default  the  penalty  in  the  Act  of  1846 
is  provided,)  where,  as  here,  the  demand  has  been  after  the 
expiration  of  office. 

3.  That  the  Act  of  1846  applies  only  to  sheriff's  bonds 
given  after  its  passage,  and  to  extend  it  to  this  case,  would 
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be  to  Tary  the  contract  of  the  sureties  by  retroactive  legisla-  ^''^'"*""^ 

-•___  Not r.  lo49. 

His  Honor  ruled  for  the  defendants — mainly  on  the  third      poeey 

f round — holding  that  the  Act  of  1846  prescribes  no  new         y. 
uty,  but  in  giving  a  new  remedy,  it  enlarges,  by  a  high  pen-      Ramcy. 
alty,  the  measure  of  liability. 
The  verdict  was  given  as  the  defendants  proposed. 

The  relator  appealed  from  the  decision  of  the  presiding 
Judge,  and  moved  the  Court  of  Appeals  to  reverse  the  same, 
on  the  ground : 

That  the  sureties  were  liable,  as  charged,  for  the  6  per 
cent,  per  month  interest,  from  the  time  of  demand, 

Jimesy  for  the  motion. 
TTiomsan  ^  Pair,  contra. 

Cfuria,  per  Richardson,  J. — ^The  question  to  be  decided 
is,  whether  sheriff  Ramey  and  his  sureties  are  liable  to  the 
penalty  inflicted  by  the  Act  of  1846,  to  pay  interest  on  the 
money  in  hands,  at  the  rate  of  five  per  cent,  per  month,  or 
liable  only  for  seven  per  cent,  per  annum,  during  the  delay 
made  by  the  sheriff,  in  paying  over  the  money.  The  enact-  g-g  -,  g 
ment  of  the  Act  is  in  the  following  terms  :  "  If  any  sheriff^'  ^  i^^^^ 
shall,  upon  the  demand  of  any  plaintiff  or  his  attorney,  or 
within  the  day  thereafter,  wilfully  refuse  (and  not  having 
notice,  bona  fide,  to  retain  the  same,  from  some  one  claim- 
ing the  same,)  to  pay  over  any  sum  of  money  collected  for 
said  plaintiff,  the  sheriff  in  default,  besides  being  liable  as 
now  provided  by  law,  shall  be  liable  to  pay  the  sum  with- 
held, and  interest  thereon,  at  the  rate  of  five  per  cent,  per 
month,  for  the  time  he  may  withhold  such  sum  after  demand; 
and  upon  recovery  had  for  such  default,  the  sureties  of  such 
sherin  shall  be  liable  for  the  entire  amount,  as  for  other  ne- 
glect of  official  duty."  This  Act  expressly  makes  such  pen- 
alty cumulative — see  the  last  section  of  the  Act.  Now,  then, 
are  the  sureties  and  the  sheriff  liable  for  this  penalty  of  five 
per  cent,  per  month,  in  the  case  before  the  Court  ?  The  facts 
of  the  case  suggest  the  whole  argument.  The  sheriff  went 
into  office  in  1843,  and  his  office  expired  February,  1847. — 
The  Act  was  passed  December,  '46.  The  sheriff  received 
the  money  demanded,  before  the  Act,  and  the  demand  was 
made  after  his  office  expired.  According  to  the  strict  letter 
of  the  Act,  the  demand  is  to  be  made  of  the  sheriff,  (t.  e. 
upon  the  officer,  not  upon  him  who,  as  in  this  case,  had  been 
sheriff.)  But  the  demand  was  made  upon  Ramey,  who  was 
out  of  office  at  the  time.  Acts  of  the  Legislature,  so  penal 
as  the  Act  of  '46,  are  to  be  expounded  with  all  reasonable 
strictness,  in  order  to  avoid  the  infliction  of  a  penalty :  which 
is  of  the  nature  of  punishment.    The  argument,  therefore, 
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Columbia,  upon  the  precise  meaning  of  the  term  "  sheriff/'  is  a  fair  one, 
NoyV.  1849.^  and  I  would  say  emphatically  so,  where  innocent  sureties 
Z^  '  are  to  meet  the  penalty.  But  it  is  not  necessary  in  this  case, 
*^^  to  decide  whether,  in  all  cases,  the  demand  made  upon  the 
Ramey.  ex-sheriff,  comes  too  late  for  the  infliction  of  the  penalty. — 
For  it  is  very  true  on  the  other  hand,  that  much  argument 
may  be  found  in  the  policy  and  object  of  the  Act,  for  making 
even  an  ex-sheriff  liable  under  the  Act  of  '46.  But  in  the 
present  case,  there  are  other  views  to  be  taken,  which  appear 
10  sec.  1  art  to  the  Court  to  be  conclusive,  in  supporting  the  charge  ot  the 
of  U.S.  Con- Circuit  Judge.  No  Act,  however  plainly  expressed,  can  be 
BUtudon.  «g^  postfacto,^^  SO  as  to  impair  the  obligation  of  contracts. 
This  is  a  very  general  and  essential  principle  in  the  laws  of 
.  contracts.  Take  the  case  itself  The  sureties  could  not 
have  contemplated  the  penalty  subsequently  ordered  by  the 
Act  of  '46 — such  Act  would  introduce  new  obligations,  and 
greatly  add  to  those  of  the  bond  made  three  years  before. — 
If  this  consideration  does  not  clearly  shield  the  sureties  from 
such  additional  penalty,  there  is  still  another  view  under  the 
same  head,  that  seems  to  me  to  shield  them,  and  the  sheriff, 
too,  in  this  particular  case,  beyond  all  dispute — which  is 
this — the  sheriff  actually  received  the  money  demanded,  be- 
fore the  passage  of  the  penal  Act  in  question.  If  the  ques- 
tion be  asked,  where  is  the  contract?  I  answer — when  the 
sheriff  had  received  the  money,  he  was  bound,  by  the  im- 
plied contract  that  followed  between  him  and  the  relator,  to 
pay  it  over,  and  in  default  of  so  doing,  to  pay  seven  per  cent, 
per  annum  for  the  delay.  In  this  the  contract  was  explicit, 
and  could  not  be  altered  by  any  ''  ex  post  fctcio^^  legis&tion 
whatever.  When  the  sheriff  received  the  money,  his  obliga- 
tion was  as  plain  as  if  A.  had  received  the  m6ney  of  B.  A's. 
obligation  would  be  to  pay  it  over,  and  seven  per  cent,  for 
any  delay ;  and  no  subsequent  Act  could  bind  him  to  pay 
greater  interest.  Ramey  stooJ  in  the  position  of  A.  Agamst 
such  views  of  the  proper  legal  consequences  of  the  facts  of 
the  case,  it  is  vain  to  resort  to  the  expressions  of  the  bond, 
that  the  sheriff  "  shall  perform  the  duties  of  his  office  as 
6  Stat  p.  383.j^Q^^j.  hereafter  required  by  law,"  under  the  Act  of  1829. 
The  provisions  of  that  Act  cannot  inflict  a  new  and  addi- 
tional penalty,  enacted,  not  only  after  the  execution  of  the 
bond,  but  after  the  contract  of  the  sheriff,  made  with  the  re- 
lator at  the  moment  of  the  receipt  of  the  money ;  and  such 
implied  contract,  being  perfect  at  the  moment  of  the  receipt, 
could  be  changed  in  no  way,  unless  by  the  immediate  parties 
interested.  And  of  course  no  additional  obligation  could  be 
incurred  by  the  sheriff.  The  distinction  throughout  this  part 
of  the  argument,  lies  in  discriminating  between  the  undoub- 
ted right  of  the  Legislature,  to  add  further  duties  to  those  of 
a  State  officer,  and  inflicting  a  new  penalty  on  an  act  already 
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performed, or  on  default  in  a  contract  already  entered  into; 
which  would  be  unconstitutional.  The  Statute  of  1846  is 
Talid,  and  constitutional,  and  a  good  Act ;  the  mistake  is  in 
its  misapplication,  by  attempting  to  apply  its  penalty  to  a 
contract  entered  into  before  the  Act  existed. 
The  motion  is,  therefore,  refused. 

O'Neall,  Evans,  Wardlaw  and  Frost,  JJ.  concuned. 

Motion  refused. 
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Nov'r.  1849. 


Golflon 

V. 

Hook. 


J.  L.  Golson  ^  C.   W.  Qolson  v.  Jacob  Book  and  Wife, 

By  advene  possession  for  the  statutory  tenn,  the  occupant  may  establish  a  right' 
to  the  land  within  his  enclosure,  or  actual  occupation.  But  if  he  claims  pos- 
session beyond  the  land  thus  occupied,  the  extent  and  limits  of  that  posses- 
sion must  be  defined  by  reference  to  some  colorable  title,  as  a  deed  or  plat,  or 
by  Tisible  marked  lines,  reputed  boimdaries,  or  other  equiyalent  eTidence. 

Two  or  more  trespassers  on  a  tract  of  land,  cannot  unite  their  sereral  advene 
possessions,  and  claim  the  whole  tract  as  tenants  in  common. 

Before  Frost,  J.  cU  Orangeburgh,  Spring  Term,  1848. 

This  was  an  action  of  trespass  to  try  title.  The  plain- 
tiffs claimed  the  land  in  dispute,  containing  1450  acres,  un- 
der a  parol  gift  from  their  father ;  and  by  adverse  posses- 
sion. 

John  Golson,  the  father  of  the  plaintiffs,  lived  on  the  tract 
for  many  years,  and  when  his  eldest  son,  John  L.,  married, 
he  settled  him  on  a  part  of  the  tract ;  and  in  like  manner  set- 
tled his  other  son,  Charles  W.  The  father  and  his  sons  thus 
continued  to  occupy  and  plant  the  tract,  in  common,  for  more 
than  fifteen  years  before  his  death.  The  sons  occupied  the 
portion  of  the  land  on  which  they  severally  settled,  clearing 
and  cultivating  without  any  restriction,  and  enjoying  the  use 
of  it  as  absolutely  as  if  it  had  been  their  own  property.  Not 
long  after  John  L.  was  settled,  his  father  mentioned  to  a  wit- 
ness, that  he  had  cleared  a  piece  (about  10  acres)  on  John's 
land,  and  after  planting  it  two  years,  gave  it  up.  Dr.  Elliott 
testified,  that  when  John  L.  once  talked  of  buying  a  piece  of 
land,  his  father  said  it  was  needless,  because  John  had  land 
enough ;  and  his  land  would  belong  to  his  sons  at  his  death. 
The  evening  before  his  death,  the  old  man  asked  Dr.  Elliot 
to  get  a  paper  for  him  to  sign,  givins  a  negro  to  his  daugh- 
ter, and  mentioned  as  a  reason  for  doing  so,  that  he  had  gi- 
ven his  lands  to  his  sons.  At  this  time  old  John  Golson  had 
a  will  executed,  by  which  his  land  was  devised  to  his  sons, 
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S^^^^^x.  the  plaintiffs.    The  death  of  one  of  his  daughters  induced 
°^'      /.him,  the  day  before  his  death,  to  execute  another  will,  by 
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which  he  devised  his  lands  to  his  sons,  the  plaintiffs,  their 
heirs  and  assigns,  and  the  residue  of  his  property  to  his  wi- 
Hook.  dow  during  her  life,  and  at  her  death,  to  be  equally  divided 
among  all  his  children,  and  the  children  of  Kachael  Hook, 
who  Were  to  take,  collectively,  a  child's  share.  He  also  gave 
to  his  widow,  "  the  privilege  of  the  plantation,  houses  and 
lands  during  her  lifetime."  This  will  was  attested  by  three 
witnesses,  of  whom  the  plaintiff,  John  L.  Golsofi,  was  one. 
Old  John  Golson  died  the  first  of  January,  1833,  and  his  will 
was  admitted  to  probate  soon  after ;  and  John  L.  Golson, 
who  was  appointed  an  executor,  qualified.  The  will  was 
acquiesced  in  by  all  the  parties,  and  the  estate  administered 
strictly  in  accordance  with  its  provisions.  The  widow  and 
her  two  sons  continued  to  occupy  the  land,  as  the  testator 
and  the  two  latter  had  done  during  his  lifetime,  until  1846, 
when  the  widow  died.  All  the  negroes  and  other  personal 
property  remained  in  her  possession,  and  she  and  her  son, 
Charles  W.  lived  together,  he  managing  her  affairs.  Tde 
land  was,  during  the  life  of  the  widow,  returned  as  the  pro- 
perty of  the  estate  of  John  Golson.  and  the  taxes  paid,  gen- 
erally, by  Charles  W.,  but  sometimes  by  John  L.  After  her 
death,  John  L.  sold  all  the  personal  estate  and  made  a  re- 
turn of  the  sale  into  the  Ordinary's  office.  John  Golson,  be- 
sides his  widow  and  two  sons,  the  plaintiffs,  left  surviving 
him  several  daughters;  Polly,  the  wife  df  the  defendant,  Sal- 
ly, who  married  one  Inabnet,  and  an  unmarried  daughter, 
Rachael,  who  married  Peter  Hook,  died  in  the  life  time  of 
her  father,  leaving  one  son,  John  G.  Hook,  and  a  daughter, 
who  married  Robinson,  and  died  in  October  1841,  leaving 
four  infant  children. 

The  case  was  submitted  to  the  jury  on  the  evidence  of  the 
parol  gift,  and  of  an  adverse  possession  by  the  plaintiffs,  du- 
ring the  life  time  of  their  father,  and  after  his  death.  No  ex- 
ception was  taken  to  the  instructions  respecting  the  law  on 
these  points.  The  several  claims  of  the  plaintiffs  were  sep- 
arately presented  to  the  jury.  The  jury  were  advised  that 
the  evidence  did  not  establish  an  adverse  possession  in  the 
plaintiffs,  during  the  life  of  their  father,  nor  after  his  death, 
since  many  circumstances  tended  to  show  that  they  held  un- 
der the  will ;  and  even  if  they  did  not  so  hold,  the  jury  were 
instructed  that  the  minority  of  Mrs.  Robinson's  children 
would  protect  the  title  of  the  other  heirs  of  John  Golson  a- 
gainst  the  plaintiffs's  claim  of  a  title  by  possession  after  their 
father's  death. 

The  jury  found  a  verdict  for  the  plaintiffs ;  and  the  defen- 
dants appealed  and  moved  for  a*  new  trial,  on  the  grounds, 
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1.  Because  the  plaintiffs  did  not  establish  a  title  to  the    Columbu, 
land,  either  by  adverse  possession  under  the  statute,  before ^  ^^^'^'  ^^^\ 
or  after  the  death  of  John  Golson,  or  under  a  last  will  and  ^7 
testament  ^^^"^ 

2.  Because  the  verdict  of  the  jury  is  not  only  against  law,      Hook, 
but  without  evidence  to  support  it. 

Glover,  for  the  motion — said  adverse  possession  was  a 
question  for  the  Court,  upon  the  facts  found  by  the  jury,  and 
that  the  verdict  in  this  case  was  given  without  any  evidence 
to  support  a  title  under  the  statute.  Cited  Lavender  v.  Lav- 
ender, 2  Hill,  624 ;  Smith  v.  HUPs  exr^s.  Mans.  Columbia, 
Dec'r.  1829  ;  State  v.  Sims,  2  Bail.  29 ;  1  Bail.  479 ;  Markley 
V.  Am<is,  2  Bail.  603  i  State  v.  Anderson,  2  Bail.  666 ;  Eng- 
lish  V.  Clerry,  3  Hill,  279  ;  and  claimed  a  new  trial. 

W,  i\  Hutson,  contra — insisted  th9t  the  parol  gift  was 
established  by  the  testimony,  and  that  the  possession  was 
sufficiently  adverse  ;  that  it  need  not  be  hostile  nor  exclusive ; 
a  permissive  possession  was  sufficient ;  Sumner  v.  Murphy, 
2  Hill,  491 ;  that  if  the  party  claimed  for  himself,  it  was  suf- 
ficient (hat  the  jury  had  found  the  possession  adverse ;  Ro- 
berts V,  Roberts,  2  McC.  269  ;  that  the  character  of  the  pos- 
session was  a  quesiion  for  the  jury ;  and  that  the  disposal  of 
the  land  by  the  will,  could  not  dispossess  the  plaintitfs;  nor 
the  fact  of  their  having  qualified  on  the  will — Act  of  1839, 
11  Stat.  41.  That  the  will  was  unimpeached — admitted  to 
probate  and  good  prima  facie  evidence.  That  Kinard  v, 
Riddlehoover,  3  Rich.  268,  showed  that  the  law  was  the 
same  previous  to  that  time.  Said  that  the  office  copy  of  the 
will  was  sufficient  evidence  under  the  Act  of  1823,  6  Stat. 
209 — and  admissible  whether  as  to  title  to  real  or  personal 
properly ;  stat.  26  George  2d.;  Taylor  v.  Taylor,  1  Rich. 
631 ;  Henderson  v.  Kenner,  1  Rich.  476;  showed  that  the 
will  was  still  good,  although  the  plaintiff  was  both  devisee 
and  executor. 

Bellinger',  same  side — said,  that  if  under  the  will  the  title 
did  not  vest  in  both  plaintiffs,  it  certainly  vested  in  one ;  that 
if  John  took  nothing,  the  devise  did  not  lapse  but  vested  ia 
Charles,  and  that  showed  that  the  title  was  otit  of  the  defea- 
dant.  That  the  Act  of  1839  was  no  more  than  a  reiteration 
of  the  Act  of  1823,  and  that  they  were  barred  from  again  at- 
tacking this  will  by  the  lapse  of  four  years  since  it  had  been 
proved  in  common  form. 

Curia,  per  Frost,  J. — It  is  clear,  that  by  the  alleged  parol 
gift  of  their  father,  no  title  was  vested  in  the  plaintiffs. — 
Having  entered  into  possession  under  the  gift,  they  might   g 
hold  adversely  to  the  donor,  and  thus  acquire  a  title  by  the   Murphy,^ 
statute  of  limitations.     By  adverse  possession  for  the  statutory    Hill,  &, 
term,  the  occupant  may  establish  a  right  to  the  land  within 
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Columbia,    his  enclosure  or  actuaf  occupation.    But  if  he  claims  posses- 
Nov*!.  1849.  gjQQ  beyond  the  land  thus  occupied,  the  extent  and  limits  of 
"^  that  possession  must  be  defined  by  reference  to  some  colora- 
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ble  title,  as  a  deed  or  platt,  or  by  visible  marked  lines,  repu- 
Hook.      ted  boundaries,  or  other  equivalent  evidence.    No  right  can 
be  founded  on  an  undefined  possession';  for  the  jury  cannot 
»S^TMiii  ^^^  *  verdict  for  the  claimant  without  evidence,  which  may 
C.iO?:  Can- enable  them  to  locate  the  land  by  metes  and  bounds, 
toy  ▼.Piatt,  2      The  claim  of  the  plaintifis  must  be  considered  with  refer- 
Mc^Eii»^T   ^^^®  ^^  ^^^^  possession,  before  the  death  of  John  Golson, 
Martin,  2  Hill,  their  father,   and  afterwards.      John  Golson  hved  on   the 
498.        tract,  cultivating  part  of  it,  which  extended  his  possession 
over  the  whole.    Each  of  the  plaintiffs  had  a  settlement  on 
the  tract.    No  deed  nor  platt,  nor  visible,  reputed  or  recog- 
nised line,  separated  their  several  possessions  from  that  of 
John   Golson.    Nothing  was  shown  which  abridged  John 
Golson's  legal  possession  of  the  entire  tract,  except  the  fields 
and  inclosures  of  the  plaintifis ;  nor  any  thing  from  which 
it  might  be  inferred  that  either  of  the  plaintifis  claimed  any 
part  of  the  tract  beyond  that  in  their  actual  ocisupation. — 
Their  claims  under  the  statute,  must  then  be  restricted  to 
their  actual  possession. 

This  objection  to  the  plaintifis's  recovery,  beyond  their  ac- 
tual possession,  cannot  be  obviated  by  their  joining  in  the 
action.  They  cannot  claim,  as  tenants  in  common,  the  en- 
tire tract.  Even  if  it  were  possible  to  disregard  the  title  of 
John  Golson,  by  his  possession  he  would  be  their  co-tenant. 
In  this  view  he  would  be  entitled  to  share  the  land  equally 
with  them ;  and  they  could  not  claim  against  him  adversely. 
But  it  is  conclusive  against  the  pretension  of  the  plaintifis  to 
recover,  on  a  joint  possession,  the  whole  tract,  that  they  claim 
by  several  and  distinct  trespasses,  on  the  admitted  title  of 
John  Golson.  Two  or  more  trespassers,  on  a  tract  of  land, 
cannot  unite  their  several  adverse  possessions,  and  claim  the 
whole  of  it  as  tenants  in  common.  The  minority  of  the 
children  of  Mrs.  Robinson  precludes  any  claim  by  posses- 
sioU)  after  the  death  of  John  Golson. 

duestions,  not  made  at  the  trial,  nor  in  the  grounds  of  ap- 
peal, have  been  argued,  but  are  not  noticed,  because  not  ne- 
cessary to  the  decision  of  the  motion. 

The  jury  having  found  for  the  plaintifis  the  entire  tract, 
the  verdict  cannot  be  supported  by  the  evidence.  If  the 
plaintifis  can  possibly  make  a  case,  an  opportunity  is  given 
by  ordering  a  new  trial. 

The  whole  Court  concurred. 
Motion  granted. 
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Martha  M,  WiUiams  v.  C.  H.  Lanneau.  Columbia, 

No?^.  1849. 

The  Same  v.  E,  R.  Laurens.  ^ 

After  judgment  obtained,  and  exeeution  issued,  forthe  amount  assessed  in  lieu  of  t. 

dower, — ^it  appearing,  on  motion,  that  the  respondent  had  been  serred  with  a     Lanneau. 
copy  of  a  different  summons  from  that  on  which  the  subsequent  proceedings 
were  based,—the  Court  ordered  the  execution,  the  judgment,  and  ail  the  other 
proceedings,  |»  be  set  aside. 

Generally  there  can  be  no  doubt  that  a  Court  of  Law  possesses  exclasiTe  juris- 
diction OTcr  the  amendment,  or  vacation,  of  its  own  judgments.  This  applies 
most  usually  to  matters  of  form  or  substance  apparent  on  the  face  of  the  re- 
cord. Sometimes,  however,  it  is  exercised  as  between  the  parties,  on  matters 
out  of  and  beyond  the  judgment — as  when  a  judgment  has  been  obtained  by 
duress,  by  misrepresentation  to  the  defendant,  by  an  abuse  of  the  process  of 
the  Court,  or  by  fraud. 

Before  Withers,  J.  at  Barnwell,  Fall  Term^  1849. 

The  merits  of  the  above  stated  cases  are  involved  in  the 
consideration  of  two  motions  made  on  circuit.  One,  in  the 
first  case,  made  by  Lanneau,  the  terre  tenant,  that  the  judg- 
ment against  him,  for  the  assessment  made  in  lieu  of  dower, 
be  set  aside,  because  he  had  been  served  with  a  copy  of  a 
different  summons  from  that  on  which  proces.8  was  had. — 
The  other,  in  the  second  case,  made  by  the  demandant,  that 
she  be  allowed  to  enter  judgment  and  issue  execution  against 
Laurens,  the  landlord,  for  the  assessment  assigned  in  the  for- 
mer case,  against  Lanneau. . 

His  Honor  refused  both  motions,  without  expressing  an 
opinion,  in  order  that  the  practice  might  be  settled  on  appeal. 

Appeals  were  taken  up  in  both  cases,  and  the  following  is 
the  opinion  of  the  Appeal  Court : 

Ouria,  per  O'Neall,  J. — In  the  first  of  these  cases,  it 
seems  that  the  respondent  in  dower  was  in  possession  as  the 
tenant  of  the  respondent,  in  the  second  case,  of  the  improved 
lot  and  buildings,  in  the  town  of  Aiken,  formerly  called  ''  the 
Rail  Road  Hotel,"  but  latterly,  the  "  Mansion  House :"  That 
an  unimproved  and  vacant  lot,  belonging  also  to  his  landlord, 
adjoined  it,  and  was  commonly  called  the  Olivia  Oliver  lot : 
that  the  demandant  sued  out  her  summons  for  the  respondent, 
in  the  first  case,  to  have  her  dower  assessed,  of  the  improvea 
lot  first  above  mentioned,  but  by  some  mistake,  the  copy 
made  out  and  served  upon  him,  was  to  show  cause  why  she 
should  not  have  her  dower  of  the  Olivia  Oliver  lot :  that  this 
copy  was  handed  to  the  landlord,  who  directed  an  appear- 
ance, which  was  entered,  and  subsequently  withdrawn,  under 
the  belief  that  the  dower  sought  was  really  in  the  Olivia 
Oliver  lot,  which,  being  of  little  value,  it  was  not  thought 
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CoLuirtu.   \^onh  while  to  contest  the  demandant's  right :  that  the  de- 

^NoVr.  ^Q^'  TOandant  pursued  her  original  summons,  and  for  the  want  of 

j^        *  defence,  procured  an  order  for  a  writ  of  admeasurement  of 

wiUuxDs    j^^gp^  which  issued ;  and  the  Commissioners  assessed,  in 

Lanneatt.  lieu  of  the  demandant's  dower,  the  sum  of  $1000,  with  in- 
terest from  the  25th  March,  1845,  which,  at  Spring  Term, 
1849,  was  confirmed,  and  made  the  judgment  of  the  Court ; 
under  it  execution  issued  against  the  respondent,  Lanneau, 
which  was  returned  "  nulla  bona."  At  October  Term,  1849, 
Lanneau  brought  the  facts  which  I  have  stated  to  the  view 
of  the  Court,  by  the  affidavits  filed,  and  a  copy  of  the  sum- 
mons served,  furnished  by  the  demandant's  attorneys,  Messrs. 
Bellinger  and  Hutsou,  and  moved  to  set  aside  the  whole  pro- 
ceedings against  him,  for  various  supposed  irregularities,  but 
principally  that  he  had  not  been  made,  legally,  a  party  there- 
to !  The  demandant,  at  the  same  term,  moved  to  have  exe- 
cution on  the  assessment,  against  Laurens  the  landlord. — 
Both  of  Which  motions  were  refused  by  the  Judge  below, 
without  expressing  any  opinion  upon  their  merits.  The  first 
motion  will,  alone,  be  here  discussed — its  decision  will  also 
decide  the  second. 

7  Stat.  S94.  The  Act  of  1799  dispenses  with  the  petition  for  the  sum- 
mons in  dower,  which  had  been  previously  required,  and  de- 
clares the  summons  to  be  demandable  of  common  right.  The 
course  of  practice,  at  the  return  term  of  the  summons,  in- 
stead of  a  formal  showing  of  cause,  on  the  part  of  the  re- 
spondent, is  to  enter  an  appearance ;  and  it  is  thence  taken 
for  granted,  that  the  respondent  means  to  contest  the  deman- 
dant's right.  A  declaration  in  dower  to  the  next  term,  with 
its  consequent  pleading  and  issue  follows,  and  according  to 
the  finding  for  or  against  the  demandant,  the  writ  issues  or 
is  denied.    If  it  had  not  been  for  the  statement  made  on  the 

fart  of  the  respondent,  that  the  appearance  was  withdrawn, 
should  have  thought  it  was  irregular  to  have  issued  the 
writ  of  admeasurement  of  dower,  after  the  appearance  and 
before  the  final  disposition  of  the  issue  to  be  made  up  be* 
tween  the  parties.  JBut  as  it  was  withdrawn,  the  case  stands 
as  if  the  respondent  bad  never  appeared.  Looking  to  the 
case  in  that  way,  the  only  questions  are  as  to  the  right  of 
the  Court  now  to  entertain  this  motion ;  and  if  entertained^ 
then  what  efiect  the  facts  stated  by  this  respondent  are  to 
have. 

The  power  of  the  Court  over  its  own  judgments,  and  the 
course  of  practice,  is  stated,  as  well  as  I  can  state  them,  in 
1  Hill,  363.  Ihe  cases  of  Posey  v.  Underwood^  and  Dial  and  Henderson 
XM*MuU.292.ads.  Farrow.  From  the  first  of  these  cases  I  make  the  fol- 
lowing extract ;  "Generally,  there  can  be  no  doubt  that  a 
Court  of  law  possesses  exclusive  jurisdiction  over  the  aiiiend- 
ment  or  vacation  of  its  own  judgments.    This  applies  most 
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Qsnally  to  matters  of  form  or  substance  apparent  on  the  face   Coluicbu, 
of  the  record.    Sometimes,  however,  it  is  exercised  as  be-  /_^*^^^ 
tweeri  the  parlies,  on  matters  out  of  and  bejrond  the  judg-         j;        ' 
ment,  as  when  a  judgment  has  been  obtained  by  duress,  by     wimami 
misrepresentation  to  the  defendant,  or  by  an  abuse  of  the    i^^^^^ 
process  of  the  Court," — and  since  that  case,  I  may  now  add, 
"  or  byfraudJ^    Taking  this  statement  of  the  law,  there  can 
be  no  doubt  about  the  power  of  the  Court  to  kx>k  into  the 
whole  proceedings  leading  to  the  judgment ;  and  if  it  be 
found,  as  is  supposed  on  the  part  of  the  respondent,  that  he 
has  never  been  served  with  a  copy  of  the  original  summons, 
then,  indeed,  he  is  not  a  party  to  this  case,  and  the  whole 
proceedings  must  be  set  aside. 

The  proper  course  of  practice  to  bring  up  such  a  question, 
regularly  to  the  Court,  is  stated  in  Posey  v.  Underwood^  and 
repeated  in  Dial  and  Henderson  ads.  Parrow.  In  the  case 
of  Posey  V.  Underwood^  the  Court,  speaking  of  matters  ex- 
trinsic of  the  record,  says:  'Hhe  party  intending  to  move  to 
vacate  the  judgment,  ought  to  nle  affidavits  of  the  facts  on 
which  he  relies,  and  give  notice  thereof,  and  of  the  time  and 
place  of  his  motion  for  a  rule.  In  both  cases  (meaning  where 
the  matter  is  apparent  on  the  record,  and  where  it  is  extrin- 
sic,) the  party  against  whom  the  rule  is  moved  for,  is  enti- 
tled, as  a  matter  of  right,  to  have  it  made  returnable  to  the 
term  next  ensuing  Ma^  at  which  it  is  moved  for,  so  as  to  af- 
ford him  one  term  to  show  cause  against  it.''  This  course 
of  pracfice  was  not  conformed  to,  on  this  occasion,  as  it 
should' have  been  ;  but  as  no  exception  has  been  taken  on 
that  account,  and  as  there  seems  to  be  no  dispute  about  the 
facts,  the  Court  will,  without /ur/Aer  adverting  to  this  irreff- 
ularity,  proceed  to  announce  its  judgment  on  the  case  made 
by  the  respondent,  Lanneau,  on  his  motion  to  set  aside  the 
execution,  jiKl^ment,  and  proceedings  in  dower,  against  him. 

The  requisition,  that  a  defendant  shall  be  served  with  a 
copy  of  a  writ,  summons  or  other  process,  to  make  him  a 
party  in  Court,  is  intended  to  inform  him,  in  the  very  begin- 
ning of  a  case,  of  that  which  he  is  to  answer,  so  that,  if  he 
have  no  defence  against  the  case  stated,  he  need  not  trouble 
himself  further  about  it,  or  if  he  have  a  defence,  that  he  mav 
have  the  opportunity  of  making  it.  To  serve  a  party  with 
the  copy  of  one  process,  and  then,  on  that  service,  pursue  an- 
other process,  the  foundation  of  another  case,  to  judgment, 
would  be  both  obtaining  a  judgment  by  "misrepresentation" 
to  the  defendant,  and  also  by  ^  an  abuse  of  the  process  of  the 
Court,"  and  would,  in  either  point  of  view,  constitute  a 
ground  to  set  aside  the  judgment.  Such  a  state  of  facts, 
(however  unintentional  on  the  part  of  the  demandant  and 
her  attorneys,)  would  be  a  fraud,  of  which,  if  the  Court  had 
not  the  power  to  relieve,  well  might  it  be  said  that  the  ad- 
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CoLuiau,   ministration  of  the  law  is  so  encircled  by  the  meshes  of  form, 
NovV.  18«.  ^jjj^^  yjgjjj  cannot,  in  its  Courts,  prevail ;  and  hence,  that  an- 
*     JJjT^     '  other  forum  to  supervise  it  and  correct  its  defects,  is  neces- 
^       sary.     Serving  the  respondent  with  a  copy  of  a  different 
Barney,     summons,  did  not  make  him  a  party  to  the  case  now  before 
the  Court.    He  is,  as  to  that,  certainly,  at  least,  upon  as  safe 
a  ground  as  if  the  process  had  not  been  left  at  his  proper 
residence,  or  if  a  person  supposed  to  be,  but  in  Jact^  not  the 
respondent,  had  been  served. 
4  McC.  368.      The  first  case  put,  is  that  of  Watton  v.  Parsons — in  which 
it  was  held  that  if  the  sheriff,  intending  to  serve  the  defend- 
ant, by  leaving  a  copy  at  his  residence,  left  it  at  a  place  not 
his  residence,  that  such  fact  might  be  shown  by  the  defend- 
ant, after  judgment,  and  would  be  a  sufficient  ground  to  set 
aside  the  judgment,  y 

So,  too,  I  very  well  remember  the  case  of  Hugh  (yNeaU 
y.  William  Wright.  In  that  case,  it  appeared,  there  were 
in  Newberry  district,  two  (indeed  three)  persons  of  the  same 
name — that  the  writ  was  served  on  one  of  them,  who  was 
not  the  dAtor — ^the  mistake  was  not  discovered — the  case 
went  on  to  judgment — execution  was  issued,  and  when  about 
to  be  enforced,  the  wrong  service  was  disclosed,  and  on  a 
proper  showing  under  a  rule,  the  judgment  and  all  the  pro- 
ceedings were  set  aside.  These  cases,  compared  with  that 
made  by  the  respondent,  certainly  afford  no  stronger  grounds 
for  relief  than  that  which  is  here  presented. 

The  motion  to  set  aside  the  execution,  judgment,  assess- 
ment, writ  of  admeasurement  of  dower,  the  order  for  4he 
same,  and  the  sheriff's  return  on  the  summons  in  dower,  in 
the  case  of  Martha  M.  Williams  v.  G.  H.  Lanneau,  is  granted. 

The  motion  in  the  case  of  Martha  M.  Williams  v,  E.  R. 
Laurens,  is  dismissed. 

The  whole  Court  concurred. 

Bellinger  ^  Hutson,  for  demandant. 
A.  P.  Aldrichj  for  respondent. 


Charles  H,  Alien  v.  J.  Ramey,  late  Sheriff ,  and  his  sureties. 

The  sureties  of  a  sheriff  are  not  liable  for  the  printer's  fees,  which  the  sheriff  col- 
lected, or  failed  to  collect,  and  refused  or  neg^lected  to  pay  over  to  the  prin- 
ter. 

Before  Wardlaw,  J.  at  AhbeviUe^  March  Term,  1849. 

V 

Suggestion  of  further  breach,  after  judgment,  for  the  penal- 
ty or  a  sheriff's  official  bond.    Breach  suggested  that  the 
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sheriff  had  not  paid  over  to  the  printer,  the  printer's  bill,  S^'^^^'^ih 
which  he  had  collected,  in  various  cases  of  execution,  where-  J**^'-  ^®*^- 
in  there  had  been  advertisement. 

(See  Acts  of  1839—58  sect,  of  sheriff's  Act,  tl-37  Stat., 
and  sheriff's  clause  of  1st  sect,  of  Act  to  regulate  fees — 11-11 
Stat.) 

The  circuit  Judge  held  that  the  amount  of  the  prinier^s 
biU  depended  upon  contract  between  him  and  the  sheriff, 
was  not  regulated  by  law,  and  therefore  did  not  fall  within 
the  denomination  of yee^-r-that,  (if  not  barred  hj  some  special 
agreement,)  the  printer  might  recover  from  the  sheriff  for  his 
services,  whether  the  sher^BT  collected  from  the  debtor  or  not ; 
and  therefore  the  sheriff's  collection  imposed  no  liability  on 
his  sureties.  That  the  printer's  bill  was  like  a  tavern  bill 
made  in  transporting  a  prisoner,  or  other  expense  incurred  by 
the  sheriff,  which  he  might  have  taxed  as  a  necessary  out- 
lay, but  which  the  tavern  keeper,  or  other  person  with  whom 
the  sheriff  has  contracted,  cannot  demand  otherwise  than 
through  the  sheriff. 

The  relator  Charles  H.  Allen,  (printer,)  appealed,  and 
moved  the  Court  of  Appeals  to  reverse  the  decision  of  his 
Honor,  quashing  the  suggestion — 

1st.  Because  his  Honor  erred  in  holding  and  deciding  that 
the  sureties  of  Johnson  Ramey,  late  sheriff  of  Abbeville  dis- 
trict, were  not  liable  for  the  printer's  fees,  which  said  sheriff 
collected,  or  by  his  default  failed  to  collect,  and  refused  or 
neglected  to  pay  over  to  said  printer. 

2d.  Because  the  opinion  and  decisidn  of  his  .Honor  was 
erroneous,  and  contrary  to  law. 

B,  Y.  Martin^  for  the  motion. 
T.  Thompson^  contra. 

Curia,  per  Wardlaw,  J. — ^This  Court  agrees  that  the 
proper  view  was  taken  on  the  circuit,  of  the  relator's  demand. 
'  The  sheriff  is  required  to  publish  advertisements  of  pro* 
perty  to  be  sold  under  execution  in  a  Gazette  of  his  district — 
so  he  is  required  to  publish  advertisements  of  runaway  slaves, 
to  procure  food  for  prisoners,  to  pay  the  expenses  of  burying 
a  convict  executed,  to  pay  the  expenses  of  transporting 
prisoners,  and  to  make  other  expenditures  in  discharging  his 
duties.  All  these  are  equally  matters  of  private  contract,  for 
which  the  sheriff  obtains  re-imbursement  either  in  the  fees 
allowed  to  him,  (where  his  contract  has  been  reasonable,)  by 
express  words,  sometimes  even  in  the  fee  bills,  in  addition 
to  those  fees.  But  the  use  of  tprms  which  show  that  the  one 
dollar  allowed  to  the  sheriff  for  advertising  sale  made  under 
an  execution  is  exclusive  of  the  printer's  bill,  no  inore  gives 
to  the  printer  a  remedy  against  the  officer  distinguished  from 
the  man,  tiian  the  use  of  similar  woids  as  to  necessary  ex- 
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CoijUMBiA,   penses  gives  such  remedy  to  the  keeper  of  a  livery  stable, 
hovV.  1849.  g^  tavern  keeper,  a  guardman,  or  any  body  else  that  by  coa- 
^^     rp'T     'tract  wiih  the  sheriff  has  borne  part  of  those  expenses. 

Norru  rpjjg  motion  is  dismissed. 

▼•  

Qnwta,         The  whole  Court  concurred. 

Motion  refused* 


A.  O,  Norris^  bearer^  v.  George  Graves. 

A  plaintiff  sued  by  the  name  of  A.  O.  Korris.  The  defendant  pleaded  in  abate- 
ment that  this  was  not  his  true  christian  name,  which  was  Andrew  O.  The 
plaintiff  replied  he  was  known  by  one  name  as  well  as  the  other.  It  was 
ruled,  J  St.  that  A.  O.  is  no  name  at  all ;  2nd.  that  the  plaintiff  must  know  ond 
state  his  true  name,  and  therefore  his  replication  could  not  cure  the  defect; 
3d  that  such  a  replication  is  good  only  when  the  plaintiff  mistakes  the  defen- 
dant's name.  Exceptions  were  recognized,  IsL  if  the  note  had  been  payable 
to  A.  O.  the  plaintiff,  then  this  might  have  precluded  the  defendant's  plea;  or, 
Sd.  if  the  note  had  been  signed  A.  O.  then  as  a  defendant  he  might  have  been 
to  sued. 

Before  Wahdlaw,  J.  at  Abbeville,  March,  1849. 

Sum.  pro.  on  note,  payable  to  J.  S.  Seigle  or  bearer. 

There  was  filed  for  the  defendant  in  propria  persona,  a 
plea  in  abatement — a  mistiomer  of  the  plaintiff's  name,  in 
that  he  was  called  throaghout  the  process,  A.  O.  Norris, 
whilst  his  true  christian  name  was  Andrew  O. 

The  plaintiff's  attorney,  ore  tenus,  replied,  that  the  plain- 
tiff was  known  as  well  by  one  name  as  by  the  other.  Three 
gentlemen  of  the  bar  testified  that  the  plaintiff  is  Commis- 
sioner in  Equity  and  Magistrate,  who  does  much  business, 
and  is  well  known ;  that  he  always  signs  his  name  A.  O. 
Norris ;  that  out  of  his  own  family  he  is  generally  called  A. 
O.,  and  by  that  name  spoken  of  by  many  persons  who  seem 
to  know  no  other  christian  name  for  him ;  although  all  of 
these  gentlemen  knew  that  the  A.  stood  for  Andrew,  the  true 
name,  and  one  of  them  knew  that  the  O.  stood  for  Orlando. 

Further,  the  sheriff  testified  that  the  defendant  came  with 
the  copy  process  into  his  office,  wishipg  to  pay  the  case :  his 
attorney  happened  to  be  there,  looked  at  the  paper  and  said 
^<I  can  quash  it  for  you  ;"  defendant  replied  "  but  it  is  a  just 
debt,  and  I  wish  to  pay  it;"  the  attorney  answered  ''I  can 
get  you  rid  of  the  costs." 

It  appeared  further,  by  admissions  of  the  bar,  that  the 
plaintiff's  attorney  had  received  the  principal  and  interest, 
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and  that  the  contest  was  only  about  the  costs — ^in  which  it   CoLrami. 
was  agreed  that  the  plaintiff  should  receive  no  prejudice  firom^^**^^'  ^^^'^ 
having  received  his  whole  debt  *^    ^      ' 

The  circuit  Judge  said,  I  looked  with  no  favor  upon  the         ^^ 
plea,  and  would  have  overruled  a  plea  setting  forth  a  like      Gnms. 
misnomer  of  the  defendant,  if  there  had  been  like  proof.    But   * 
anciept  law  did  not  permit  the  contraction  of  names,  or  the 
expression  of  a  christian  name,  any  more  than  of  a  sur-name, 
by  an  initial  letter ;  and  the  relaxation  of  strictness  which 
modern  usage  has  introduced,  did  not  seem  to  me  to  justify 
a  plaintiff  in  misstating  his  own  name  throughout  a  legal 
proceeding. 

I  was  assured  that  the  true  name  here  was  Andrew,  and 
was  known  to  be  something  else  besides  A.  O.,  even  by  those 
of  tho  persons  who  called  it  A.  O.,  diat  did  not  know  what 
it  was. 

I  sustained  the  plea,  and  ordered  the  process  to  be  quash- 
ed ;  glad  that  the  costs  would  be  small,  at  which  a  rule  might 
be  asserted  that  would  serve  to  check  the  increasing  laxity 
which  prevails  in  the  mode  of  writing  names. 

Plaintiff  appealed,  on  the  ground  that  his  Honor  erred  in 
sustaining  the  plea  of  misnomer,  in  the  case  made. 

JFl  M,  NarriSy  for  the  motion. 
contra. 

Curia,  per  O'Neall,  J. — ^The  circumstances  attending  the 
defence  entitles  it  to  no  favor.  If  it  were  practicable  to  sus- 
tain the  plaintiff's  case,  the  whole  Court  would  gladly  have 
concurred  in  such  a  result. 

But  the  law  is  too  well  settled  to  permit  the  Court  to  ex* 
ercise  any  discretion.    The  Stat.  3  &  4  Wm.  4,  c.  42,  i  11  l  C.  P.  lOUu 
and  12,  has  very  much  modified  the  English  law,  (and  it  is  Am.  Ed.  •. 
worthy  of  the  attention  of  our  Legislature  to  consider  whether      *^^ 
it  would  not  be  wise  to  adopt  its  provisions;)  still,  not  with-      . 
standing  it,  it  was  held,  that  the  acceptor  of  a  bill  of  exchange,  i^^JT^Ji] 
sued  by  the  name  of  John  M.  Knott,  might  demur,  for  that  new  series  of 
the  declaration  did  not  set  out  his  christian  name,  nor  assign  ^  ^^  Re- 
any  reason  under  the  Stat,  for  not  doing  so.  ,  porter,  186. 

That  case  carries  the  doctrine  farther  than  we  should  do 
here. 

But  still  there  is  no  doubt  of  the  general  rule,  that  the  L  C.  P.  Ml 
chrib'tian  and  surnames  of  the  parties  must  be  given  truly. 
It  may  be,  and  I  think  it  is  true,  that  a  middle  name  repre-  «  q  »  ^^ 
sented  by  an  initial  letter  will  be  sufficient;  indeed  there  is     e.'p.'45i: 
some  room  to  say,  that  its  omission  might  not  be  a  misnomer 
or  variance,  though  I  think  the  weight  of  authority  is  that 
it  (the  initial  letter)  should  at  least  be  stated.    In  general, 
where  all  the  names  of  a  party  are  known,  it  is  best  to  give 
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J^^^™jji  them  all, — for  then  the  case  becomes  exceptume  majwr^  and 
18«.  ^jjj^j  should  always  be  a  pleader's  stndy  to  attain. 

The  plaintiff's  christian  name  is  Andrew  Orlando ;  the 
^         initials  A.  O.  are  no  name  at  all.    To  reply  that  the  plaintiff 
BB£:Ua]L     18  known  by  them,  as  well  as  his  real  name,  is  no  answer 
'    for  him.    For  he  is  legally  presumed  to  know  at  least  his 
own  name,  and  hence  he  must  state  it.    A  defendant  sued 
by  a  name,  and  pleading  in  abatement,  that  it  is  not  his  true 
name,  may  very  well  be  answered  in  the  plaintiff's  replica- 
tion, that  he  is  known  by  the  name  sued,  as  well  as  the  oth- 
er.   For  in  such  a  case,  the  plaintiff  is  aot  presumed  to  Jcnow 
which  is  the  real  name. 

K  the  note  here  had  been  drawn  payable  to  A.  O.  Norris, 
then  it  is  possible  the  case  might  have  been  sustained  on 
the  ground  that  the  defendant  by  his  own  writing  had  ad- 
mitted the  name  to  be  in  letters ;  or  if  the  case  had  been  a- 
gainst  one  who  had  so  signed  a  contract,  in  such  a  case  his 
signature  would  conclude  him  from  denying  the  name. 
The  eases  of  Martin  4*  Comvrall  v.  Kelly ,  and  Chappdl 
Chey.  216.    d-  Our'eton  V.  Proctor,  cited  by  the  plaintiff's  attorney,  would 
H*1^  ^P"  be  authority  for  such  positions.    Still  it  is  advisable,  in  both 
these  cases  supposed,  to  set  out  truly  and  fully  the  true  name, 
by  saying,  where  plaintiff,  that  the  note  was  made  and  de- 
livered to  Andrew  Orlando  Norris,  by  the  name  of  A.  O. 
Norris,  and  where  defendant,  that  Andrew  Orlando  Norris,  by 
the  name  of  A.  O.  Norris,  made  his  certain  note  in  writing,  &c. 
The  motion  to  reverse  the  decision  below  is  dismissed. 

The  whole  Court  concurred. 
Motion  refused. 


Henry  Spikes  v.  Daniel  English. 

An  action  on  the  case  for  knowingly  and  fraudulently  selling  and  representing 
as  unpaid,  a  single  bill  which  had  been  paid,  was  held  to  haye  been  properly 
brought  by  the  party  to  whom  the  bill  had  been  sold,  although  he  had  trans- 
ferred it  to  another,  by  written  assignment  without  recourse,  for  valuable  con- 
sideration. '  The  Court  leftising  to  look  beyond  the  plaintiff's  present  posses- 
sion of  the  bill 

In  an  action  for  a  deceit  in  fraudulently  transferring  and  representing  as  unpaid, 
a  note  which  had  been  paid,  the  Court  held,  that  the  jury  might  well  find  the 
amount  of  the  note,  with  interest,  as  the  measure  of  damages. 

Before  Wardlaw,  J.  at  Abbeville,  March,  1849. 

•^ 
Case,  for  knowingly  and  fraudulently  selling  and  repre- 
senting as  unpaid  a  single  bill  which  had  been  paid. 
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Roger  McEinney  and  the  defendant  bad  some  claims  in  S^^'^^h 
common  to  money  in  Alabama.  Some  collections  had  been  ^^'^^  *'^* 
made,  and  a  division  had  taken  place  with  which  the  defen- 
dant was  dissatisfied.  They  met,  and  after  a  full  adjustment, 
in  which  previous  errors  were  corrected,  R.  McKinney  gave 
to  the  defendant  his  single  bill  for  $247  21,  dated  lOtli  Sep- 
tember, 1840,  and  payable  x>ne  day  after  date.  A  further 
sum  of  $500  still  remained  due  to  them  in  Alabama,  which 
it  was  expected  that  the  defendant  would  go  for.  It  was  a« 
greed  between  them,  that  if  the  defendant  got  that .  money, 
the  half  of  it,  which  after  payment  of  expenses,  would  be* 
long  to  McKinney,  should  go  in  payment  of  the  single  bill, 
and  the  single  bill  be  delivered  to  McKinney.  T^he  defen- 
dant, then  about  to  start  for  Alabama,  had  not  money  to  de- 
fray his  expences,  and  McKinney  loaned  to  him,  for  that 
purpose,  $20,  which  sum  was  credited  on  the  single  bill  the 
same  day  it  was  given. 

The  defendant  went  to  Alabama.  After  his  return,  he 
said  repeatedly  that  he  had  got  the  $600,  and  that  the  single 
bill  was  to  be  given  up  to  McKinney.  R.  McKinney  died. 
The  defendant  transferred  the  single  bill  to  the  plaintiff,  and 
(as  he  said  in  speaking  of.  the  trade,  to  which  there  was  no 
witness,)  received  for  it  a  note  on  Hacket  for  $50,  a  note  on 
Patterson  lor  $18,  a  note  on  himself  for  34,  and  the  balance 
in  cash,  at  10  per  cent,  premium.  The  note  on  Hacket  was 
considered  doubtful,  but  was  paid. 

The  plaintiff  transferred  the  single  bill  to  Williams  and 
White,  in  part  payment  of  a  negro  woman  and  children,  ma- 
king a  written  assignment,  <<  without  recourse^''  An  action 
on  the  single  bill  was  brought — ^Daniel  English,  for  the  use 
of  Williams  and  White,  v.  the  Executors  of  R  McKinney — 
(McKinne)r*s  estate  being  solvent ;)  and  upon  proof  of  pay- 
ment, a  verdict  was  rendered  for  the  Executors,  in  July,  18- 
46.  A  Ji-/a.  for  the  costs  against  English  was  satisfied. 
The  negroes  bought  from  Williams  and  -White  are  still  in 
the  plaintiff's  possession. 

A  nonsuit  was  moved  for,  on  the  grotind  that  neither  mis- 
representation nor  damage  had  been  shown.  The  Circuit 
Judge  thought  there  was  evidence  of  which  the  jury  should 
be  allowed  to  judge,  and  refused  the  motion. 

After  full  argument,  the. case  was  carefully  submitted  to 
the  jury. 

His  Honor  held  that  the  plaintiff  was  bound  to  show  the 
pre-paynlent  of  the  single  bill,  the  defendant's  scienter,  the 
fraudulent  misrepresentation,  and  the  damage ;  that  none  of 
these  facts  could  be  presumed  without  proof,  but  any  of  them 
might  be  inferred  from  circumstances,  if  circumstances  were 
shown  sufficient  to  induce  belief,  which  was  not  checked  by 
the  absence  of  direct  evidence.    What  degree  of  ciicumstan- 
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CoLVMBiA.    tial  evidence  should  suffice  to  convince  the  jury,  he  did  not 

yov*T.  1849.^  pretend  to  prescribe ;  nor  did  he  intimate  his  own  opinion  as 

:f'      '  to  the  weight  of  the  several  circumstances  which  had  been 

^^^      dwelt  on  in  argument,  and  which  he  called  to  the  attention 

Engiuh.     of  the  jury. 

He  held  that  a  liability  innocently  incurred^  in  conse- 
quence of  the  defendant's  fraud,  would  constitute  damage, 
which  might  sustain  an  action  of  this  kind ;  but  he  called 
the  attention  of  the  jury  to  the  nature  of  the  paper,  and  of 
the  assignment  which  the  plaintiff  had  made  of  it.  He  said 
that  even  if  no  legal  liability  had  l)een  incurred  by  the  plain- 
tiff's transfer  to  Williams  and  White,  a  moral  obligation 
thence  devolved  upon  him  to  refund  to  them  what  he  had 
received  for  that  which  was  of  no  value ;  and  if  the  circum- 
stances led  to  the  bielief  that  the  plaintiff  had  recompensed 
them  and  taken  back  the  single  bill^  then  his  condition  was 
just  as  if  he  had  never  transferred  it.  The  possession  of  the  pa- 
per by  the  plaintiff  was  adverted  to  as  the  ordinary  prima 
facie  evidence  of  title  ;  the  rebutting  circumstances,  too,  were 
called  to  mind ;  and  the  question  was  submitted,  whether 
the  plaintiff  had,  as.  defendant  supposed,  shuffled  the  loss 
upon  a  third  person,  or  had  himself  either  reassumed  it,  or 
been  always  liable  to  meet  it. 

He  told  the  jury  that  they  could  not  find  interest ;  but  that, 
if  satisfied  of  the  plaintiff's  right  to  recover,  they  might,  in  a 
sound  discretion,  find  so  much  as  would  compensate  his  loss, 
and  punish  the  defendant's  frauds. 

A  verdict  was  returned  for  the  plaintiff,  $342  38. 

The  defendant  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  trial,  on  the  grounds  following : 

1st.  Because  his  Honor  charged  that  false  representations 
by  defendant  to  plaintiff  might  be  inferred  from  the  fact  that 
the  defendant  received  money  of  the  obligee,  R.  McKinney, 

2nd,  Because  his  Honor  held,  that  Henry  Spikes  was  in, 
jured,  from  the  danger  incurred  by  his  receipt  of  and  assign^ 
ing  a  single  bill  alleged  to  be  paid. 

3d.  Because  his  Honor  inferred,  and  so  instructed  the  jury, 
that  from  the  production  of  the  single  bill  in  Court,  it  might 
be  presumed  that  H.  Spikes  had  the  possession  of  the  same, 
^nd  that  it  h^d  been  returned  to  him  by  L.  J.  White,  against 
the  record  of  the  case  produced  in  Court,  and  against  the 
proof  that  it  was  transferred  to  L-  J.  White. 
,  4lh.  Because  there  was  no  proof  of  damage  on  the  part  of 
plaintiff.  But  on  the  contrary  the  pfoof  was  that  plaintiff 
had  transferred  the  single  bill  to  L.  J.  White  &  Co.,  and  had 
received  full  value  from  said  White  <fc  Co.,  who  had  not 
sued  him,  and  tp  whom  the  evidence  showed  he  was  not 
responsible; 
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6th.  Because  there  was  no  proof  that,  plaintiff  bad  ever   Columbia, 
sustained  any,  even  the  least  damage.  ^NoT'r.  iw. 

6ih.  Because  there  was  no  proof  of  the  false  representa-^*    fiTail    * 
tions,  nor  of  the  wilful  intention  necessary  to  support  an  ac-      ^P^ 
tion  of  deceit.  En^iah. 

7th.  Because  the  verdict  was  excessive,  taken  in  connec- 
tion with  the  sum  found  to  have  been  received  by  defendant 
for  the  said  single  bill,  supposed  to  have  been  paid. 

8th.  Because  the  jury  found  mterest  on  the  amount  of  the 
single  bill  transferred  by  D.  English  to  Henry  Spikes. 

9th.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

T.  TK&mson^  for  the  motion. 
Mc  Oawan^  .contra. 

Curia^  per  Richardson^  J. — ^The  fraud  of  Daniel  English| 
the  defendant,  was  well  proved.  R.  McKinney,  the  maker 
of  the  single  bill,  had  clearly  and  fully  paid  it  by  the  receipt 
by  English  of  thieit  much  money  belonging  to  R.  McKinney, 
and  according  to  their  agreement  that  such  money  should  be 
so  applied.  This  English  repeatedly  acknowledged,  and 
stated  that  the  single  bill  was  to  be  given  up  to  McKinney. 
But  he  assigned  it  to  the  plaintiff,  Henry  Spikes,  for  valua- 
ble consideration.  Afterwards  Henry  Spikes  endorsed  it  to 
Williams  io  White,  also  for  valuable  consideration,  and  en- 
dorsed it  to  them — waiving  Spikes  to  require  that  a  demand 
should  be  made  upon  the  maker,  McEihney,  and  of  notice 
to  Spikes. 

After  McEinney's  death,  Williams  &,  White  brought  suit 
against  his  executors,  upon  which  suit  a  verdict  was  given 
for  the  defendants.  This  suit  was  brought  in  the  name  of 
Daniel  English^  the  payee,  for  the^ise  of  Williams  &  White, 
and  the  costs  of  suit  were  paid  by  English.  Thus  it  appears 
plainly,  that  the  bill  had  been  paid  by  McKinney  before 
English  transferred  it  to  Spikes,  and  he,  English,  knew  of 
thai  payment.  English  was,  therefore,  bound  to  refund  to 
Spikes  the  money  he  had  received,  for  the  transfer  of  the 
bill,  and  any  damage  Spikes  may  have  reoeived  by  reason  of 
so  fraudulent  an  assignment. 

The  only  question  remaining  is,  whether  Spikes  had,  strict- 
ly speaking,  any  right  of  action.  But  can  there  be  a  rational 
«doubt  of  his  right  of  action?  He  had  endorsed  the  bill  to 
Williams  ic  White  for  a  full  consideration,  and  was  liable  to 
them  upon  such  endorsement  for  the  full  amount  of  the  bill. 

It  was  clear,  then,  that  Spikes,  liaviog  the  bill  in  posses- 
sion, had  either  recompensed  Williams  &  White,  or  had  in 
some  way  reassnmed  his  right.to  the  bill.  Prima  fade^  a,t 
least,  we  must  so  conclude. 

As  to  the  amount  oi  damages,  in  this  action  for  a  deceit,  the 
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Columbia,   jur7  might  Well  give  the  full  amount  of  the  bill  and  interest, 
Nov'r.  1849.  ^^  jj  appears  they  have  done — as  the  measure  of  the  dama- 

■^  ges. 

I  apprehend  they  were  at  liberty  to  give  even  more  than 
Bobo.      this  aggregate  sum,  to  compensate  Spikes  and  punish  so  pal- 
pable a  fraud. 

This  expositioti  of  the  case  answers  and  covers  all  the 
ground  taken  for  a  new  trial, — and  the  motion  is  therefore 
unanimously  dismissed. 

The  whole  Court  concurred. 

Motion  refused. 


Samuel  Brooks^  pro  oi.  v.  W.  M,  Bobo  et  al. 

m 

Where  it  was  obvious  that  the  parties  to  a  sealed  note  or  obligation,  executed  it 
and  left  it  in  the  hands  ot  the  principal  obligor,  to  be  deliyered  to  the  obligee 
only  on  condition  that  he  would  discount  it»  and  the  obligee  had  refused  to  do 
BO — the  Court  kdd  that  there  had  been  no  deliTcry  to  him,  either  actual  or  con- 
structive ;  and  that  to  an  action  brought  on  the  note  in  his  name,  either  for 
his  own  benefit,  or  for  that  of  any  other  person,  the  plea  oiwm  est  factum  was 
a  good  defence. 

Before  Evans,  J.  aJt  Edgefield^  Spring  Term^  1849. 

It  appeared  from  the  evidence  in  this  case,  that  Col.  Griffin^ 
Christie  and  others,  had  been  security  for  one  Cochran,  who 
owned  a  Newspaper  Press  at  Hamburg.  To  secure  them- 
selves, they  took  a  mortgage  of  the  press.  Cochran  did  not 
pay  the  debt,  and  they  were  obliged  to  do  so.  They  pro- 
ceeded to  foreclose  their  mortgage  by  sale.  At  this  eale  W. 
M.  Bobo,  who  in  the  mean  time  had  become  the  Editor  of 
the  paper,  purchased  at  $700.  The  terms  were  a  credit  of 
3  and  6  months,  note  with  security.  To  be  resold  the  next 
day  if  the  te^-ms  were  not  complied  with.  Bobo  was  unable 
to  give  security,  but  said  it  he  had  time  to  go  to  Union,  he 
could  raise  the  money  among  his  friends,  and,  to  induce  Col. 
Christie  to  forbear  the  resale,  gave  him  a  note,  signed  by 
himself  and  Pearson,  for  $200,  to  cover  any  loss  sustained 
V  by  a  resale,  if  he  did  not  comply.  Brooks,  the  nominal  plain- 
tiff, had  formerly  resided  at  Union,  and  was  well  acquainted 
with  Bobo's  relatives.     He  is  now  living  at  Edgefield. 

Bobo  went  to  Union  j  he  drew  a  sealed  note  for  $1000, 
payable  to  Samuel  Brooks,  or  bearer.  It  was  signed  by  him* 
self  and  the  other  defendants,  who  are  his  father  and  brother. 
There  were  other  seals,  and  it  was,  no  doubt,  mtended  that 
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others  should  sign  it ;  several  persons  who  were  applied  to  J^^^> 
refused.  There  was  no  evidence  that  the  defeudants  G.  M.  y_^_\ 
&  C.  D.  Bobo,  signed  on  any  such  conditions,  or  if  they  had,  T^^C  ' 
that  Brooks  or  those  to  whom  it  was  transferred,  were  privy  ^^^^^ 
to  it.  It  they  were  deceived,  it  was  not  by  any  act  of  Brooks  Bobo. 
or  those  who  were  sueing  in  his  name.  W.  M.  Bobo,  the  prin* 
cipal;  brought  the  note  back  to  Edgefield  and  offered  it  to 
Brooks,  who  declined  to  discount  it.  He  then  applied  to 
Christie,  and  wished  him  to  advance  the  money  on  it  to  pay 
for  the  press,  who  declined.  He  desired  Griffin  and  Christie  not 
to  interfere  with  the  press,  and  it  was  agreed  finally,  they  should 
take  the  note  as  collateral  security,  for  lorbearing  to  foreclose  the 
mortgage.  Bobo  saying,  he  could  go  to  Union  and  get  another 
note,  on  which  he  would  raise  the  money,  and  take  up  this 
note.  It  was  not  received  in  payment.  Col.  Griffin  said  he 
did  not  intend  by  taking  the  note  to  abandon  the  mortgage. 
Brooks  was  not  consulted — he  was  not  in  Edgefield  at  the 
time.  Two  or  three  weeks  afterwards.  Griffin  applied  to 
Brooks  to  assign  it ;  he  declined  to  do  so  until  he  heard  from 
Dr.  Bobo,  (G.  M.  Bobo.)  He  wrote  to  Dr.  Bobo,  inforroins 
him  that  Griffin  had  presented  him  the  note  to  be  assigned, 
and  that  Griffin  said  he  had  taken  it  for  a  printing  press,  to 
secure  $700.  The  note  is  dated  the  23rd  of  December,  and 
he  wrote  to  Dr.  Bobo  on  the  7  th  January.  Dr.  Bobo  replied 
to  this  letter,  requesting  Brooks  to  have  nothing  to  do  with 
the  note,  ana  to  shew  his  letter  to  Griffin,  which  Was  done. 
When  Christie  and  Griffin  received  this  note,  they  gave  up 
the  note  formerly  given  for  the  same  purpose,  signed  by  W. 
M.  Bobo  and  Pearson.  Afterwards,  when  Griffin  and  Chris- 
tie attempted  to  foreclore  the  mortgage,  by  again  selling  the 
press,  it  appeared  that  W.  M.  Bobo  in  the  mean  time  bad 
sold  it  to  one  who  claimed  that  he  was  purchaser  from  one 
in  possession,  without  notice  of  the  mortgage,  or  that  Bobo 
had  not  complied.  An  injunction  to  restrain  them  from  sel- 
ling was  issued  from  the  Court  of  Equity,  which  is  undecid- 
ed.   They  then  resorted  to  their  collateral  security. 

Brooks,  who  was  examined,  said  he  did  not  direct  the  suit 
to  be  brought.  Griffin  said  to  him,  he  had  brought  the  suit  in 
his  name,  or  was  about  to  do  so.  Brooks  did  not  remember 
the  reply  he  made,  but  said  he  did  not  forbid  it ;  would  have 
consented  if  requested.  May  have  been  asked,  and  if  he  had 
been,  would  have  consented.  Does  not  object  to  the  use  of 
his  name,  provided  he  incurs  no  responsibility.  This  was 
the  substance  of  the  evidence. 

His  Honor  thought  there  was  no  difficulty  about  the  con- 
sideration. The  consideration  was  the  surrender  of  Pearson's 
note,  and  a  further  extension  of  the  re-sale  of  the  press.  He 
had  some  hesitation  on  the  question,  whether  this  action 
could  be  maintained  in  the  name  of  Brooks,  through  whom 
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Columbia,  Griffin  and  Christie  did  not  claim,  bat  as  Brooks  did  not  dis- 
Nov'r.  1849.  claim  the  action,  he  charged  the  jury,  that  it  would  lie,  and 
'^  that  the^  might  render  a  verdict  for  the  plaintiff,  to  the  ex- 
tent fqr  which  it  was  ^receired,  as  collateral  security,  viz ; 
^700,  which  they  did. 

The  defendants  appealed,  and  moved  for  a  non-suit  and 
new  trial,  on  the  following  grounds : 

1.  Because  there  was  no  consideration  whatever  to  sup- 
port the  contract  orsinglebill,  on  whictithis  action  is  brought. 

2.  Because  the  single  bill  is  incomplete,  not  being  sub- 
scribed by  the  requisite  number  c^  sureties,  according  to  the 
understanding  of  the  defendants  at  the  time  they  subscribed 
their  names  to  it. 

3.  Because  there  was  no  sufficient  delivery  made  of  the 
said  single  bill,  the  plaintiff  never  having  had  any  property 
or  interest  in  or  control  of  the  said  instrument. 

4.  Because  the  persons  for  whose  benefit  this  suit  is 
brought,  parted  with  no  valuable  consideration  for  the  said 
single  bill,  and  were  informed  by  the  plaintiff  of  the  circum- 
stances under  which  the  said  single  bill  was  subscribed,  at, 
or  very  shortly  after,  the  time  they  acquired  the  possession 
of  it. 

6.  Because  it  is  respectfully  submitted,  that  the  presiding 
Judge  erred  in  charging  the  jury,  that  upon  the  case  stated 
and  proved,  the  plaintiff  was  entitled  to  recover,  at  least,  to 
the  extent  of  the  demand  of  Christie  and  others  against  the 
defendant  W.  M.  Bobo,  for  the  price  of  the  press  and  type 
sold  to  him,  under  the  mortgage  of  the  same,  made  to  them 
by  Cochran: 

Carroll,  for  the  motion. 
WarMaw,  contra. 

Curia,  per  Frost,  J. — The  third  ground  of  appeal  only 
will  be  considered.    Delivery  is  necessary  to  a  deed. — With- 
out it,  the  deed  creates  no  obligation ;  and  the  obligor  may 
plead  non  est  factum.    Delivery  may  be  made  immediately 
to  the  grantee  or  obligee ;  or  it  may  be  made  to  a  third  per- 
son ;  and  it  may  be  absolute  or  conditional.    It  is  necessary, 
however,  to  an  effectual  delivery,  that  the  grantee  or  obligee 
should  assent  to  it,  either  expressly  or  impliedly.    The  as- 
sent of  the  grantee  to  the  delivery  of  a  deed  to  a  third  per- 
son, for  his  use,  will  be  implied  when  it  is  for  his  benefit. 
GaraoiM     As  if,  one  intending  a  gift,  or  in  ^rformance  of  a  promise  (o 
—  T-,        give  security  to  a  creditor,  should  execute  a  bond  and  deliver 
;am!lcie8.1^  wlthout  the  knowledge  of  the  obligee,  to  a  third  person, 
for  his  use,  the  bond  is  presently  the.deed  of  the  obligor.  But 
1  Salk.  307.  it  is  otherwise  if  the  grantee  refuses  to  accept  the  deed.    In 
Wrenchford  v.  Wreiwhford,  Lord  Holt  says,  if  the  executor 
had  not  administered,  but  had  refused  in  the  Ecclesiastical 
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Court  to  be  executor,  that  making  him  executor,  had  not  S^^^i^ 
been  a  release;  for  you  shall  no  more  force  a  man  against ^^^^•*™^ 
bis  will,  to  accept  of  a  release  than  of  a  deed  of  grant;  and^     R^^iZ 
the  subsequent  refusal  makes  the  deed  void  ab  initio.    And         ^ 
if  a  deed  of  release  were  delivered  to  B.  for  the  use  of  the      Bobow 
obligor,  and  the  obligor  refuses  to  accept  it,  it  is  not  the  deed 
of  the  obligee,  and  he  may  plead  non  est  factum. 

If  a  writing,  signed  and  sealed,  be  delivered  to  a  third  per- 
son, whether,  by  such  delivery,  it  is.  the  deed  of  the  grantor, 
presently,  or  not  until  the  happening  of  an  event  on  which  it 
is  to  be  delivered  to  the  grantee,  may  depend  on  the  inten- 
tion of  the  grantor.  If  it  be  delivered  to  the  third  person  as 
his  deed,  to  be  delivered  to  the  grantee  on  some  future  event, 
it  is  the  grantee's  deed,  presently.  But  if  it  be  delivered  to 
the  third  person,  as  his  writing  or  escrow,  to  bo  delivered  to 
the  grantee,  on  some  future  event,  as  his,  the  grantee's  deed ; 
and  it  be  delivered  to  the  grantee  accordingly,  it  is  not  the 
grantor's  deed,  until  the  second  delivery.  In  this  case  the  Wheelright 
grantor  being  very  low  and  having  given  his  attorney  in-  -m^^'i^ij.* 
struciions  to  prepare  his  will,  directed  the  attorney  to  bring  smom.^^^ 
to  him  certain  deeds  from  a  trunk,  and  delivered  them  to  the 
attorney,  with  directions,  if  the  grantor  died  without  making 
a  will,  to  deliver  the  deeds  to  the  grantees.  The  grantor  died 
before  the  will  could  be  drafted ;  and  it  was  declared  that 
the  deeds  took  effect  by  the  delivery  of  them  to  the  attorney. 

If  the  writing  be  delivered  to  a  third  person,  to  be  delivered 
to  the  grantee,  on  the  performance  of  some  act,  it  is  not  the 
deed  of  the  grantor  by  such  delivery,  nor  until  the  srantee 
perform  the  condition.  In  Jacksonv.  Catlin,  a  sheriff's  deed  3  Johns.  B. 
of  conveyance  was  delivered  to  the  attorney  of  the  grantee,  9W. 
to  be  delivered  to  the  grantee,  on  payment  of  the  purchase 
money.  Kent,  C.  J.  says,  it  was  the  intention  of  the  parties 
that  until  the  money  was  paid  and  the  deed  delivered,  the 
sale  was  not  to  operate  and  the  title  was  to  continue  in  Crog- 
han.  This  i^  not  only  the  obvious  meaning  of  the  transac- 
tion, but  it  is  the  conclusion  of  law.  The  deed  in  question 
was  elearty  an  escrow.  It  was  left  with  the  attorney  to  be 
delivered  to  Jones,  on  payment  of  the  purchase  money.  A 
deed  is  delivered  as  an  escrow,  when  the  delivery  is  condi- 
tional, and  it  is  of  no  force  until  the  condition  be  performed. 
And  the  condition  may  be  the  payment  of  money,  as  well  as 
any  thing  else. 

It  is  obvious  that  the  parties  to  the  sealed  note  or  obliga- 
tion did  not,  by  their  execution  of  it,  arid  by  the  possession 
of  William  M.  Bobo,  intend  a  delivery  to  Brooks  ;  and  if  they 
had  so  intended,  it  could  not  be  forced  on  him  against  his 
consent.  Being  made  to  be  delivered  to  him,  only  on  condi- 
tion that  he  would  discount  it,  and  he  having  refused  to  do 
80,  there  has  been  no  delivery  to  him,  actual  or  constructive. 
6 
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CoLUBiBiA,    To  the  action  brought  in  his  name,  either  for  his  own  benefit 
Nov'r.  1849.  ^^  ^Yial  of  any  other  person,  the  plea  of  non  est  factum  is  a 
^      '  good  defence. 
Capehart        r^^^  motion  for  a  new  trial  is  granted. 

Carradinc.       The  whole  Court  concurred. 

Motion  for  new  trial  granted. 


Mary  A,  Capehart  v.  /  B.  E,  Carradine. 

Evidence  as  to  the  reputation  of  a  woman,  acquired  ailer  the  commencement  of 
an  acdon  brought  by  her  on  a  promise  to  marry, — ^held  to  be  inadmissible  for 
the^defence. 

In  an  action  on  a  promise  to  marry,  if  the  defendant,  in  mitigation  of  damages, 
attempt  to  show  the  general  bad  chamcter  of  the  plaintiff,  he  will  beheld  to 
show,  not  the  fhct  that  there  are  reports  injurious  to  her  character,  but  a  reaAm- 
able  or  a  good  foundation  for  such  reports;  and  also  that  he  was  ignorant  of 
her  character  when  he  made  the  promise. 

Where  the  defendant  gave  the  jury  no  means,  to  determine  as  to  his  pecuniary 
condition,  the  Court  will  not  disturb  their  verdict  on  the  ground  of  ezoessive 
damages. 

F        Before  O'Neall,  J.  at  Pickens,  Fall, Term,  1849. 

This  was  an  action  of  Assumpsit,  on  a  promise  to  marry. 

The  plaintiff  was  a  widow  ;  she  was  born  and  raised,  and 
married,  in  the  immediate  vicinage  of  Pickens  Court  House. 
In  the  lifetime  of  her  husband,  he  and  she  removed  to  Ham- 
burg, where  they  were  living  at  his  death — she  lived  there 
a  short  time  afterwards.  She  removed  to  Pickens,  probably 
in  1841 — she  lived  with  her  husband's  father,  whose  second 
wife  was  the  sister  of  defendant.  She  was  hving  with  him 
(her  husband's  father)  at  Pickens  Court  House,  in  1846.  la 
that  year,  the  defendant  visited  the  plaintiff,  and  in  Decern* 
ber,  he  requested  Capt.  Levi  Robins,  who  was  boarding  in 
the  Hotel,  kept  by  Mr.  Capehart,  to  be  at  home,  on  a  particu* 
lar  day,  when,  he  said,  he  and  Mrs.  Capehart  were  to  be  mar- 
ried. He  asked  him  to  request  the  Rev.  Mr.  Kennedy  to  at- 
tend, and  perform  the  ceremony.  Before  the  day  arrived, 
the  defendant  wirote  to  the  plaintiff  a  letter,  dated  the  13th 
of  December,  acknowledging  the  contract,  and  desiring,  on 
account  of  the  objections  of  his  family,  to  defer  the  marriage. 
On  the  16th,  he  again  wrote,  and  spoke  of  the  letter  of  the 
13th,  and  perhaps  also  of  one  received  from  her,  apologizing 
for  his  delay,  and  proposing  to  be  up,  in  a  few  days. 

Mr.  Capehart,  the  father-in-law  of  the  plaintiff,  and  the 
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brother-in-law  of  the  defendant,  proved,  that  after  he  left  the    Coujubia, 
village,  which  was  in  1847,  the  defendant,  in  the  spring,  vis-^_^*^^^ 
ited  the  plaintiff,  at  his,  the  witness'  house,  on  his  plantation,  '"T;    \^ 
and  stayed  two  nights  and  a  day.    The  witness  said  he    ^"P^**^ 
asked  the  defendant  whether  he  intended  to  marry  the  plain-   Cwndiae. 
tiff?    He  replied  that  he  did,  in  the  fall ! 

On  the  \%th  of  December^  1847,  the  defendant  married 
Miss  Frederick, 

The  defendant's  defence  was  placed  on  the  ground  that 
the  plaintiff  was  a  woman  of  bad  character.  He  proved  that 
in  1839  and  '40,  reports  unfavorable  to  her  character,  as  a 
woman  of  virtue,  were  freely  circulated  against  her  in  Ham- 
burg, and  obtained  credence  from  many,  so  as  to  exclude 
her  from  society  there.  One  witness,  however,  said  he  boar- 
ded in  the  hotel  kept  by  her  husband  and  herself,  and  regar- 
ded her  us  a  much  injured  woman. 

James  F.  Carradine  proved,  that  in  the  Spring  of  1847  he 
told  his  brother,  the  defendant,  of  these  reports — and  further, 
that  he  had  heard  she  had  contracted  then,  a  disease,  which 
prevented  her  from  having  children. 

Mrs.  Sarah  A.  Capehart,  the  step-mother-in-law  of  the  plain- 
tiff, and  sister  of  the  defendant,  proved,  that  when  the  defen- 
dant told  her  of  his  approaching  marriage,  in  December,  1846, 
she  advised  him  to  defer  it,  on  account  of  reports  against  the 
plaintiff.  She  proved,  that  in  the  hotel,  where  she  lived, 
she,  witness,  had  seen  things  in  the  plaintiff  she  did  not  like. 
Her  general  conduct  was  not,  she  said,  as  discreet  as  it  should 
be.  The  plaintiff  once  shewed  her  letters,  which  she  had 
received  when  in  Hamburg — she  gave  them  to  her  to  read, 
whieh  she  did :  she  advised  her  to  burn  them ;  it  was  accor- 
dingly done.  One  of  these  letters,  written,  as  she  supposed, 
by  a  man,  (the  name  was  torn  off,)  stated  that  he  had  seen 
her  in  Augusta,  was  much  pleased  with  her  appearance,  and 
wished  to  know  when  he  could  have  a  private  interview 
with  her.  On  her  cross  examination,  she  admitted  that  the 
plaintiff  lived  with  her,  and  kept  company  with  her  unmar- 
ried sister. 

In  the  course  of  the  case,  it  appeared  the  plaintiff  could 
not  read. 

The  defendant  here  would  have  examined  Robert  A.  Max- 
well, Esq.,  to  the  character  of  the  plaintiff:  he  said  he  had 
no  knowledge  of  her ;  since  this  suit,  he  had  written,  at  the 
request  of  the  defendant,  to  persons  in  Hamburg,  making  in- 
quiries touching  her  character.  His  answer  to  give  the  in- 
formation he  received,  was  objected  to,  and  excluded,  on  the 
ground  that  such  proof  was  no  evidence  of  general  character ! 
The  plaintiff,  by  James  H.  Anderson,  a  witness  residing  in 
Hamburg,  and  examined  for  the  defendant,  proved  that  he 
knew  her  in  1839  and  '40— that  he  knew  nothing  against  her 
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Columbia,   character.    He  bad  heard,  he  said,  the  rumors  before  spoken 
Nov'r.  1849.  ^f^    jj^  boarded  in  the  hotel  kept  by  her  husbanJ ;  he  saw 

^ •" '  nothing  calculated  to  impeach  her  character  for  virtue. 

Gapehart        gjj^  proved,  by  a  number  of  witnesses,  a  good  character 

Carradine.  ^^^™  ^^^  ^^^^^  ^^  ^^^  marriage — and  for  the  last  eight  years 
of  her  residence  in  Pickens,  as  a  widow.  Some  of  these  wi^ 
nesses  stated  matters  to  which  special  reference  may  be  de- 
sired. Mr.  Mitchell  went  to  Hamburg,  fall  of  1840 ;  know- 
ing the  plaintiff  in  Pickens,  and  hearing  reports  against  her, 
in  Hamburg,  he  said  he  tried  to  investigate  them,  and  never 
could  find  anj^thing  like  a  just  foundation. 

.  Colonel  Jeptha  Norton,  after  stating  her  character  to  be  al- 
ways good,  said  he  had  heard  the  Hamburg  reports,  and  nev- 
er believed  them ;  he  said  they  were,  he  believed,  as  little 
entitled  to  credit  as  a  statement  made  to  him,  by  his  son-in- 
law,  George  H.  Taylor,  who  told  him,  at  his  own  table,  he 
had  seeti  the  plaintiff's  late  husband  in  the  evening  carrying 
her  over  the  Savannah  River,  in  a  batteau,  to,  as  he  be- 
lieved, a  house  of  prostitution,  in  Augusta.  This  statement, 
the  \yitness  said,  he  regarded  as  so  absurd,  that  he  never 
gave  it,  or  any  of  the.  kindred  reports,  the  slightest  belief.  It 
was  abundantly  proved^  she  was  received  into  the  best  so- 
ciety in  Pickens.  Col.  Miles  M.  Norton  said  his  wife,  with 
a  full  knowledge  of  the  reports,  received  her,  as  a  woman 
of  good  character. 

The  jury  were  told,  that  as  the  plaintiff  had  fully  proved 
the  contract  and  its  breach,  she  was  entitled  to  recover  dam- 
ages. What  they  were  to  be,  great  or  small,  depended  on 
the  defence  of  the  defendant.]  His  Honor  said  to  them,  if  it 
be  true,  that  the  defendant,  on  account  of  reports  injurious  to 
her  character,  resting  ana  good  foundationy  and  unknown  to 
him  when  he  made  the  marriage  contract,  broke  off  the  con- 
tract, then,  in  that  case,  small,  very  small  damages  ought  to 
be  given.  If,  however,  the  defendant  made  or  renewed  the 
contract  with  a  knowledge  of  the  reports,  they  would  con- 
stitute a  much  slighter  ground  of  defence. 

The  case  was  fairly  submitted  under  every  view  of  the 
testimony. 

The  jury  found  for  the  plaintiff,  $626.  There  was  no  ev-^ 
idence  as  to  the  pecuniary  means  of  the  defendant 

The  defendant  moved  the  Court  of  Appeals  for  a  new  trial, 
on  the  following  grounds,  viz ; 

I.  Because  His  Honor  erred,  in  refusing  to  allow  Mr.  Max- 
well to  speak  of  the  general  character  of  the  plaintiff,  while 
in  Hauiburg,  because  he  did  not  liVe  there.;  ruling  that  a 
witness  to  speak  of  the  general  character  of  a  parly,  must 
live  in  the  community  in  which  the  party  resides. 
.  2,  Because  His  Honor  erred,  iu  charging  the  jury  that  in 
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the  defence  of  the  general  bad  character  of  the  plaintiff,  the  ^**''*™^ 
defendant  must  show  that  the  reports  respecting  her  charac-  ^        '  ^*^\ 
ter,  were  well  founded;  whereas  it  is  submitted,  that  accor-     n^Jlu^^^ 
ding  to  the  law,  it  is  sufficient  for  the  defendant  to  show  that       ^^ 
such  reports  came  to  his  knowledge,  and  His  Honor  should   CamdiaA. 
have  charged  the  jury  to  that  effect. 

3.  Because  the  damages  assessed  by  the  jury,  according  to 
the  testimony,  are  excessive. 

4  Because  the  verdict  is  contrary  to  the  law  and  the  evi- 
dence. 

Wright  ^  Keiih^  for  the  motion. 

Young  4*  Perry ^  contra. 

Curiay  per  Withers,  J. — The  first  ground  of  appeal  ap- 
pears to  proceed  upon  a  misapprehension  in  regard  to  the  ex- 
clusion of  the  testimony  offered  through  Mr.  Maxwell.    We 
learn  from  the  report,  that  what  that  witness  would   have 
said  as  to  the  character  of  the  plaintiff,  had  been  derived,  by 
letter,  from  persons  residing  in  Hamburg,  with  whom  a  cor- 
respondence had  been  instituted,  since  the  commencement  of  VideBeiicely 
this  action,  at  the  instance  of  the  defendant.    There  is  no  ^^^^^J?S^' 
room  to  doubt  that  such  evidence  was  inadmissible.    It  is  fa-  4oi*!"fel!V. 
miliar  doctrine,  that  since  evidence  of  reputation  partakes  of    Couod,3 
the  weakness  of  hearsay  report,  its  forcedepends  mainly  up-  Camp.  444; 
on  the  absence  of  all  temptation  to  misrepresent  the  facts,  and  e^'J^  Si, 
therefore  declarations,  even  as  to  pedigree,  made  past  litem 
motamj  are  inadmissible. 

The  law  is  solicitous  to  open  to  the  jury  every  legitimate 
avenue  to  truth ;  it  secures  cross-examination — it  compels  the 
attendance  of  witnesses,  except  in  cases,  provided  by  itself, 
arising  from  necessity  or  great  inconvenience — it  compels  the 
fullest  disclosure,  except  in  a  very  few  instances,  where  the 
highest  policy  and  the  tenderest  relations  impose  and  sanction 
silence.  But  the  law  seeks,  also/to  send  its  intelligence  to  the 
jury  from  sources  uncorrupt  and  {ree  from  the  perversion  of 
oblique  forces.  Hence  it  demands,  where  character  is  the  is- 
sue, that  public  opinion  or  the  general  belief,  shall  indicate 
that  character — a  public  opinion,  or  a  general  belief,  existing 
and  matured  ante  litem  motam — '•  a  public  opinion,  (to  use  3  Esd.  Rep, 
the  words  of  Kenyon,  C.  J.  in  Foulkes  v.  Sellway^  founded  on  &6. 
the  conduct  of  the  party."  Since  the  law  presumes  that  every 
one,  informed  of  the  controversy,  has  taken  a  side^  at  least 
since  the  action  has  been  commenced,  the  public  opinion  that 
grows  up  under  such  bias  is  excluded.  Since  the  testimony  of 
Mr.  Maxwell  was  liable  to  such  objection,  riot  to  dwell  upon 
the  manner  in  which  his  information  was  derived,  being  by 
letters  written  under  no  responsibility,  without  cross-exami- 
nation, by  those  whose  depositions  might  have  been  obtained 
in  regular  form — this  Court  is  quite  satisfied  that  there  was 
no  error  in  excluding  such  evidence. 

The  jury  were  instructed  that  if  the  defendant  broke  his 
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Columbia,   contract  on  account  of  reports,  resting  on  a  goodfoundatian^ 

Novr.  1849.  injurious  to  the  plaintiff's  character,  and  unknown  to  him 
^      '  when  he  entered  into  the  engagement,  the  damages  should 

Cape  art    ^^  ^^^^  small.    Exception  is  taken  to  this  proposition. 

Caimdine.  Suppose  the  qualification  suggestea  (that  the  reports  should 
rest  ''on  a  good  foundation")  had  been  omitted  ;  then  the  jury 
would  have  been  told,  iu  effect,  that  the  defendant  should 
respond  in  very  small  damages  if  he  had  heard  any  injurious 
reports  at  all.  It  is  obvious  that  this  would  have  don^ 
injustice  to  the  plaintiff.  In  such  case  her  rights,  sensibilities, 
fate  in  life,  would  have  been  left  to  the  sport  of  idle  or  mali- 
cious calumny — of  that  breath  of  envy  that  is  but  too  ready 
to  tarnish  the  brightest  surface — that  the  craft  of  a  whimsical 
add  unscrupulous  defendant  might  easily  contrive  the  means 
of  his  own  defence.  If  such  a  defence  as  was  set  up  in  this 
case  be  permitted  to  have  any  effect  at  all,  the  rumors  upon 
which  it  proceeded  ought  to  have  been  shown  to  rest  upon 
something  proved  in  the  life  or  conversation  of  the  plaintiff, 
that  would  constitute  a  reasonable  foundation  for  the  belief  or 
apprehension  of  the  defendant,  that  the  woman  he  had  prom- 
ised to  marry  was  impure.  The  charge  on  the  Circuit  was 
intended  to  hold  him  to  this  rule,  and  we  do  not  perceive  that 
it  conflicts  with  law  or  propriety.  The  defendant  was  allow- 
ed an  ample  range,  to  sjfiew  what  were  the  rumors  that  reach- 
ed his  ears,  and  from  what  source.  He  was  not  restricted  in 
the  opportunity  to  shew  the  demeanor  of  the  plaintiff.  It  is 
necessarily  to  be  inferred  that  the  jury  concluded  the  founda- 
tion of  the  defence  was  pretensive,  altogether,  or  if  the  defen- 
dant did  act  on  any  belief  or  apprehension,  this  was  merely 
gratuitous,  and  had  no  reasonable  ground  to  support  it. 
What  the  defendant  in  fact  believed  it  is  impossible  to  know. 
But  what  ought  not  reasonably  to  be  believed  from  the  mouth 
of  rumor,  should  not  have  availed  him.  This  is  saying  no 
more  than  that  if  he  acted  upon  rumor,  he  should  have  been 
held  to  shew,  in  mitigation  of  damages,  not  the  truth  of  the 
rumor,  but  a  reasonable,  or  "  a  good  foundation,"  for  it.  Unless 
we  hold  such  doctrine  every  executory  contract  of  marriage 
may  be  evaded.  As  to  a  justification  of  the  breach  of  such  a 
contract,  we  see  no  objection  to  the  proposition  announced  by 
11  Eng.  Com.  Abbot,  C,  J.  in  Irving  v.  Oreenwood,  to  wit,  "  If  one  has  been 
^'  *^*  paying  his  addresses  to  a  woman  that  he  supposes  to  be  a 
modest  person,  atul  afterwards  discover  her  to  be  loose  and 
immodest,  he  is  justified  in  breaking  any  promise  of  marriage 
he  may  have  made  to  her ;  but  to  entitle  a  defendant  to  a  ver- 
dict on  that  ground,  the  jury  must  be  satisfied  that  the  plain- 
tiff was  a  loose  and  immodest  woman,  and  that  the  defend- 
ant broke  his  promise  on  that  account,  and  also  that  the  defend- 
ant did  not  know  her  character  at  the  time  of  the  promise." 
As  to  excessive  damages,  how  shall  we  interfere  ?  The  defen- 
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dant  gave  the  jury  no  means  to  determine,  and  of  course  we  S^h^^^'^Jh 
can  have  none,  as  to  his  pecuniary  condition.    He  rested  up- ,^_'^_^ 
on  the  facts  he  thought  proper  to  adduce;  and  if  it  becomes  ^       ' 

this  Court  ever  to  supervise  the  jury,  acting  In  their  peculiar        *^  '"^ 
province,  this  case  does  not  furnish  the  proper  instance.  Lewii. 

The  motion  is  dismissed. 

The  whole  Court  concurred. 

Motion  refused. 


The  Staie  v.  Lewis^  slave,  property  of  Peter  Hair. 

A  trial  ordered  of  a  slave  after  two  mistriaU,  is  not  a  subject  of  appeal,  until  the 

trial  be  had. 
Generally  an  appeal  does  not  lie  from  a  Judge's  order  ordering  or  refusing  a  new 

trial  in  the  case  of  a  slave  convicted  of  a  crime. 

On  Appeal  from  an  order  of  O'Neall,  J.  Newberry ,  Sep- 
tember, 1849. 

In  July,  1849,  the  slave  Lewis  was  apprehended  and  tried 
by  a  legally  constituted  Court,  for  burglary  and  assault  and  bat- 
tery, with  intent  to  commit  a  rape  upon  a  white  woman,  upon 
the  following  affidavit  of  one  Sarah  Fmsjer,  to  wit :  "  that  on 
the  29th  day  of  June  last,  between  the  hours  of  nine  and  ten 
o'clock  at  night,  a  negro  man,  that  she  has  good  cause  to  be- 
lieve was  the  property  of  Major  P.  Hair,  forcibly  entered  her 
house  by  breaking  open  the  door,  besides  greatly  alarming 
herself  and  two  girls,  Temperance  Weedeman  and  Amelia 
Paysinger,  and  committed  an  assault  on  the  former.;  depo- 
nent further  says  she  believes  his  intention  was  to  commit  a 
rape  on  one  or  both  of  the  girts.^^ 

The  prisoner  was  convicted  of  the  second  offence  charged, 
and  sentence  of  death  was  passed  upon  him. 

On  application  to  O'Neall,  J.  in  behalf  of  the  slave,  His 
Honor  ordered  a  new  trial. 

On  the  new  trial  the  prisoner  was*  charged  only  with  hav- 
ing committed  an  assault  with  intent  to  commit  a  rape  upon 
a  white  woman.  The  Court  were  unable  to  agree  upon  a 
verdict,  and  the  case  resulted  in  a  mistrial. 

His  Honor  then  ordered  that  the  Clerk  should  summon  ano- 
ther Court  for  the  trial  of  the  prisoner.  After  this  Court  had 
entered  upon  the  trial '  of  the  case  and  had  made  some  pro- 
gress in  the  examination  of  the  witnesses,  one  of  the  freehold- 
ers was  suddenly  called  off  to  his  dying  wife,  and  by  permis- 
sion of  the  magistrate,  left  the  box,  and  the  prisoner  was  re- 
manded to  jail. 
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Columbia,      At  this  Stage  of  the  proceedings,  His  Honor,  after  hearing 
Nov'r.  i849.^Qyj,gg|  gjp  ^Yie  prisoner,  and  also  for  the  State,  made  the  lol- 
"^     ^       ^  lowing  report  and  order. 

▼.  O'Neall,  J. — In  this  case,  on  the  3rd  trial,  after  the  jury 

^^^"  were  charged,  one  of  the  jurors  was  allowed  to  be  discharged, 
on  account  of  the  sickness  of  his  wife,  and  the  prisoner  was 
remanded. 

The  prisoner's  counsel  has  insisted  that  this,  as  well  as  the 
former  mis-trial,  was  an  acquittal. 

On  the  part  of  the  State,,  it  is  contended  that  the  prisoner 
could  not  look  back  to  the  mis-trial  which  first  took  place, 
after  the  new  trial  had  been  ordered,  inasmuch  as  an  order 
for  trial  had  been  made. 

That  order  was  made  under  the  supposition  that  there  was 
no  objection,  but  as  I  afterwards  found  the  ^prisoner's  counsel 
had  intended  to  make  this  question,  1  will  not  preclude  him 
from  it.  Indeed,  if  there  be  any  thing  in  it,  the  same  objec- 
tion arises  under  the  mis-trial  in  the  third  attempt  to  try  the 
prisoner. 

I  do  not  think,^  when,  as  here,  the  Court  cannot  agree,  that 
such  a  failure  to  agree,  is  an  acquittal  of  the  prisoner. 

The  Act  of  1839  directs  that  the  judgment  of  the  Court 
shall  be  signed  by  the  magistrate,  and  at  least  four  of  the  free- 
holders. If  that  number  cannot  agree,  it  follows,  no  judg- 
ment can  be  pronounced,  and  such  a  state  of  things  is  within 
Snd^i  ^•^'^®  ^^^  exception,  mentioned  in  the  State  v.  McKee^  and  in 
'  *  the  State  v.  McLemore ;  and  according  to  those  cases  there 
has  been  no  legal  putting  in  jeopardy  the  life  of  the  prisoner ; 
and  hence  he  cannot  be  acquitted. 

The  State  also  insists  that  they  could  go  back,  beyond  the 
first  verdict,  and  set  up  again  the  charge  for  burglary. 

I  do  nor  think  so ;  the  prisoner  was  charged  with  twoofien- 
ces  on  his  first  trial ;  burglary,  and  an  assault  with  an  at- 
tempt to  commit  a  rape ;  he  was  tried  for  both  -,  the  jury  con- 
victed him  on  the  last,  and  of  consequence  being  put  in  legal 
jeopardy  for  the  first,  the  burglary,  and  the  jury  saying  no- 
thing as  to  that,  he  was  thereby  fully  acquitted  of  it. 

As  the  question  submitted  for  the  prisoner  is  of  the  last  con- 
sequence, and  as  it  may  be  the  owner  may  choose  to  appeal,  I 
will  appoint  the  time  for  the  4th  trial,  beyond  the  sitting  of 
the  Court  of  Appeals. 

It  is  ordered  that  the  Clerk  do  summon  a  Magistrate,  and 
eight  free-holders,  out  of  whom  a  jury  of  five  are  to  be  select- 
ed, for  the  trial  of  the  said  slave,  on  the  charge  of  an  assault, 
with  an  intent  to  commit  a  rape,  at  Newberry  Court  House, 
on  Wednesday,  8ih  of  January,  1850,  at  10  P.  M,  No  Ma- 
gistrate or  free-holder  heretofore  charged  with  or  summoned 
for  the  trial  of  the  case,  is  to  be  again  summoned. 

The  Clerk  will  endeavor,  as  far  as  possible,  to  select  a  Ma- 
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gistrate  and  free-holders,  wholly  unprejudiced.    Neither  he  J^^"?5^ 
nor  the  sheriff  will  suffer  lists  of  the  jurors  to  be  taken  by^  \ 

any  person;  the  Clerk  will  notify  the  parties  of  this  order,    ^he State 
and  will  issue  summonses  for  the  witnesses  for  the  State,  and         ^. 
for  the  prisoner.  Lewis. 

The  owner  of  the  prisoner  appealed  from  the  order,  and 
mo7ed  in  the  Court  of  Appeals  to  set  aside  the  same,  and  that 
the  prisoner  be  discharged,  upon  the  following  grounds : 

1st.  Because  His  Honor  erred,  in  deciding  that  the  life  of 
the  prisoner  had  not  been  legally  put  in  jeopardy,  and  that  he 
could  be  tried  again  for  the  same  offence. 

2nd.  That  on  the  trial  of  the  3rd  of  August.  1849,  when  it 
was  ascertained  that  the  number  required  by  law  to  conyict, 
could  not  concur  in  the  conviction  ot  the  prisoner,  he  was  en- 
titled to  an  acquittal. 

3rd.  That  on  the  6th  of  September,  1849,  after  the  prisoner 
"was  put  upon  his  trial,  the  Court  was  disorganized  without 
his  consent,  and  he  was  therefore  entitled  to  his  discharge. 

4th.  That  the  prisoner  has  already  been  put  in  jeopardy  of 
his  Mfe,  for  the  offence  for  which  His  Honor  has  ordered  him 
again  to  be  tried,  and  accojxiing  to  law,  he  cannot  again 
be  put  upon  bis  trial  for  the  same  offence. 

Uarlifigtony  Attorney  for  the  owner  of  the  prisoner. 

The  State  also  appealed,  upon  the  ground : 
^  That  His  Honor  erred  in  deciding  that  the  prisoner  could 
not  now  be  tried  for  the  crime  of  burglary — the  Court  first  Or- 
ganized, having  passed  by  that  charge,  and  given  judgment 
only  upon  the  charge  of  attempting  to  conmiit  a  rape,  and 
that  judgment  having  been  set  aside. 
Fairy  Solicitor. 

Curia^  per  O'Neall,  J. — ^In  this  case  we  are  of  opinion 
that  the  case  is  prematurely  here.  Upon  the  trial  ordered,  the 
result  may  be  satisfactory.  If  it  be  nor,  then  it  will  be  time 
enough  to  appeal.  The  case  of  The  State  v.  Nicholas,  de-  *  ^^^"** 
cides  that  there  is  no  appeal  on  the  part  of  the  State  from  a 
Judge's  order  granting  a  new  trial,  and  pretty  plainly  inti- 
mates that  his  decision  even  against  the  prisoner's  application 
for  a  new  trial,  is  also  without  appeal.. 

It  seems  to  us  the  true  view  is  that  there  is  no  appeal  given 
or  intended  from  the  Judge  who  grants  or  refuses  a  new  trial. 
In  this  case,  however,  until  the  prisoner  is  tried  and  he  makes 
such  defences  as  he  pleases,  and  they  are  passed  on  by  the 
Court  of  a  magistrate  and  freeholders,  and  if  overruled,  and 
he  should  be  convicted,  and  he  applies  for  a  new  trial,  and  it 
is  refused  by  one  of  the  Judges — there  is  nothing  on  which 
this  Court  can  act.  The  motions  for  the  prisoner  and  the 
State  are  dismissed. 

The  whole  Court  concurred. 

Motion  dismissed. 


«•> 
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Columbia.  A.  J.  Jones  et  (d.  V.  John   Weathersbee. 

NoVr.  1849. 

^        'y         ^  Action  on  the  case  for  overflowing  the  plaintiffs's  lands,  by  the  obstniction  of  a 

Jones  mill  dam.    There  had  been  a  former  suit  between  the  same  parties,  and  a  ver- 

-g.     7'    I  diet  rendered  for  the  plaintiffs.    The  defendant  attempted  to  justify  the  contin. 

uance  of  the  nuisance,  by  the  allegation  that  the  land  was  his  own  proper 
freehold,  and  by  the  production  of  a  deed,  the  existence  of  which  he  had  at- 
tempted to  prove  on  the  former  trial.  The  former  recdvery  was  given  in  evi- 
dence, under  the  general  issue.  The  Court  held  that  it  concluded  the  tide  to 
the  land,  so  &r  as  it.  was  involved  in  that  action,  and  that  the  defendant  having 
lisdled,  then,  to  prove  his  deed,  could  not  be  permitted  to  do  so  now,  to  defeat 
the  recovery  of  the  plaintiffs,  for  a  continuance  of  the  same  nuisance. 
If  one  joint  tenant  overflow  the  lands  of  the  joint  estate,  so  as  to  appropriate 
them  to  his  exclusive  use,  his  co-tenant  will  have  his  right  of  action  against 
him,  as  in  ordinary  cases  of  ouster. 
It  is  irregular  io  nonsuit  a  plaintiff  on  the  evidence  of  the  defendant ;  and  the 
Court  will  seldom  grant  a  nonsuit,  where  the  motion  was  not  made  on  the 
circuit 

Before  Evans,  J.  at  Barnwell,  July,  {Extra  Court,)  1849. 

There  had  been  a  former  suit  between  the  same  parties. — 
It  was  an  action  on  the  case  for  overflowing  the  plaintiffs's 
lands,  by  the  obstruction  of  a  mill  dam.  The  plaintiffs 
claimed  as  heirs-at-law  of  one  Mims.  The  defendant  claim- 
ed his  mill,  and  the  rights  incident  to  it,  under  one  Johnson. 
On  the  former  trial,  it  was  attempted  to  be  shown  that  Mims 
had  conveyed  to  Johnson  a  part  of  his  land,  which  was,  in 
part,  what  was  overflowed  by  the  back  water ;  but  in  that 
trial  he  failed,,  and  a  verdict  was  rendered  for  the  plaintiflf. 
The  defendant,  although  notified  to  do  it,  neglected  to  reduce 
his  water,  so  as  to  remove  the  nuisance.  He  finally  went  to 
Georgia,  and  there  procured  from  Johnson  the  deed  for  the 
land — the  existence  of  which  he  had  attempted  to  prove  on 
the  former  trial.  In  the  mean  time,  this  action  had  been 
brought. 

The  defendant's  second  plea  was  liherum  tenementum. — 
To  this,  the  plaintiff  replied  the  former  action  as  settling  the 
legal  rights  of  the  parties ;  to  this,  there  was  a  demurrer, 
which  was  overrulea.  The  defendant  on  the  trial  made  out 
a  title  to  a  large  body  of  land,  with  a  mill,  which  had  been 
sold  by  the  sheriff,  as  Johnson's  property.  He  then  gave  in 
evidence  a  deed  from  Mims  to  Johnson,  for  a  part  of  his 
tract,  which  included  the  greater  part  of  the  land  overflowed, 
but  not  all.  This  deed  had  been  proved  about  the  time  of 
the  date,  10th  January,  1838,  but  not  recorded  until  January, 
1849  ;  and  also  a  deed  fVom  A.  J.  Jones  to  himself,  for  1-3 
part  of  the  land  belonging  to  Mims's  estate,  dated  27th  Sep- 
tember, 1847.  This  A.  J.  Jones  had  married  the  widow 
Mims. 


Johm 
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After  the  defendant's  demurrer  was  overruled,  as  before  S^^f"^Jh 
stated,  he  put  In  a  rejoinder-that  since  the  former  trial,  he^^^^;;^ 
had  recovered  the  deed  from  Mims  to  Johnson,  which  had 
been  lost.  To  this  there  was  a  demurrer,  which  was  sus- 
tained. His  Honor  charged  the  jury  that  the  former  verdict 
concluded  the  title  to  the  land,  and  the  defendant  was  estop- 
ped from  setting  up  any  title  to  impeach  that  verdict.  If  be 
had  a  title,  then  was  the  time  to  have  proved  it.  The  de- 
fendant pleaded  a  license,  and  gave  the  deed  from  Johnsoa 
to  himself,  in  evidence,  to  support  that  plea.  In  relation  to 
the  right  under  that  deed,  his  Honor  charged  the  iury  that 
Johnson  could  convey  his  wife's  land,  which  would  be  good 
during  their  joint  lives,  and  that,  therefore,  the  defendant 
might  have  a  joint  interest  with  the  plaintiff;  but  one  joint 
owner  had  no  right  to  exclude  his  co-tenants  from  all  partici- 
pation. He  regarded  the  exclusive  appropriation  in  this  case, 
such  an  ouster  as  subjected  him  to  this  action.  Nothing 
was  said  about  the  misjoinder.  The  deed  from  Jones  to  the 
defendant,  was  made  pending  the  former  trial.  The  jury 
found  for  the  plaintiffs. 

The  defendant  appealed^  upon  the  grounds  taken  in  the 
following  notice : 

The  defendant  gives  notice,  that  at  the  next  sitting  of  the 
Appeal  Court  in  Columbia,  a  motion  will  bo  made  to  reverse 
the  decision  of  his  Honor  overruling  the  defendant's  demur- 
rer to  the  plaintiffs's  replication  to  the  defendant's  second  plea, 
which  demurrer,  it  is  respectfully  submitted,  ought  to  have 
been  sustained. 

And  failing  in  that,  a  motion  will  be  made  to  reverse  the 
decision  of  his  Honor  sustaining  the  plaintiffs's  demurrer  to 
the  defendant's  rejoinder  to  the  plaintiff's  replication  to  the 
defendant's  second  plea ;  which  demurrer,  it  is  respectfully 
submitted,  ought  to  have  been  overruled. 

Aud  failing  in  that,  a  motion  will  be  made  for  a  new  trial, 
on  the  following  grounds  : 

1.  Because  the  damages  are  excessive. 

2.  Because  the  deed  from  Mims,  the  ancester  of  plaintiff, 
to  Johnson,  constituted  a  complete  defence,  nor  was  the  de- 
fendant concluded  by  the  former  recovery,  from  relying  on 
that  deed,  which  should  have  been  received,  not  only  in 
mitigation  of  damages,  but  as  a  bar  to  the  plaintiff's  right  to 
recover  in  this  action. 

3.  Because  the  defendant,  under  the  deed  from  Jones,  one 
of  the  plaintiffs,  was  tenant  in  common  with  the  other  plain- 
tiffs, and  it  is  respectfully  submitted,  (contrary  to  the  charge 
of  his  Honor,)  that  this  last  mentioned  deed  constituted  a 
complete  defence  and  bar  to  the  plaintiff  ^s  right  to  recover  in 
this  action. 
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CdLnniA,       4  Because  the  verdict  is  contrary  to  evidence. 
^^''  ^^^\     6*  Because  the  verdict  is  contrary  to  law* 

Jones              Bellinger  ^  HtUsorij  for  the  motion, 
t. contra. 

Wealhetebee. 

Curia^  per  Evans,  J. — The  principal  question  made  in 
this  CLse,  and  that  to  which  the  argument  of  counsel  and 
the  attention  of  the  Court  has  been  mainly  directed,  is  that 
made  in  the  second  ground  in  the  notice  of  appeal.  ''  Be- 
cause the  deed  from  Mims,  the  ancestor  of  the  plaintiffs,  to 
Johnson,  constituted  a  complete  defence^  nor  was  the  defend- 
ant concluded  by  the  former  recovery,  from  relying  on  that 
deed,  which  should  have  been  received  not  only  in  mitiga- 
tion of  damages,  but  as  a  bar  to  the  plaintiffs's  right  to  re- 
cover in  this  action."  To  understand  this  ground,  and  the 
observations  which  I  propose  to  make  upon  it,  it  is  necessary 
I  should  give  a  concise  history  of  the  pleadings. 

The  declaration  sets  out  that  the  plaintiffs  were  seized  and 
possessed  of  a  certain  plantation  or  parcel  of  land,  lying  on 
a  certain  water  course  called  Tinker's  creek ;  and  that  the 
defendant  did  erect  and  mak^  a  dam  across  the  said  creek, 
whereby  the  water  was  obstructed  and  raised  so  as  to  over- 
flow the  plaintiffs's  land,  so  as  to  deprive  then)  of  the  use  of 
it.  The  defendant  pleaded,  1st.  The  general  issue,  not  guil- 
ty ;  and  2d.  A  spqcial  plea,  which  the  report  (adopting  the 
language  of  the  counsel)  calls  liberum  tenementum.  By  this 
plea  the  defendant  justines  the  supposed  wrong,  by  the  alle-^ 
gation  that  the  land  is  his  own  proper  freehold.  To  this  the 
plaintiffs  (taking  issue  on  the  first  plea)  replied  a  former  re- 
covery by  way  of  estoppel,  with  the  proper  averments  as  to 
the  identity  of  this  with  the  former  action.  To  this  there 
was  a  deniurrer,  which  was  overruled,  on  the  ground  that 
the  defendant  was  concluded  by  the  former  recovery. 

The  defendant,  then,  put  in  a  special  rejoinder,  in  which 
was  set  out  the  following  facts ;  that  since  the  recovery  in  the 
said  cause  or  action,  in  the  said  replication  mentioned,  he, 
t^e  defendant,  had  found  and  recovered  back  a  certain  deed 
from  the  sai4  Thomas  Mims,  (under  whom  the  plaintiffs 
claim,)  to  one  Haley  Johnson,  bearing  date  the  10th  day  of 
January,  1838,  whereby  the  title  to  the  said  land  was  con- 
veyed in  fee  simple,  by  the  said  Mims,  to  the  said  Johnson, 
and  that,  at  the  time  of  the  trial  of  the  said  cause,  the  said 
deed  was  lost  and  out  of  the  control  of  the  said  defendant, 
so  that  at  the  time  of  the  trial  of  the  cause  mentioned  in  the 
replication  of  the  plaintiffs,  it  was  out  of  his  power  to  pro- 
duce the  said  deed  in  evidence. 

To  this  rejoinder  the  plaintiffs  demurred,  and  judgment  was 
given  for  them  on  the  demurrer. 

The  parties,  then,  went  to  trial  on  the  general  issue,  and 
ftU  the  fact9  set  om  in  the  special  pleas^  were  either  proved 
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or  admitted,  wilh  the  additional  fact,  that  at  the  former  trial,    ^^^^"""^ 
the  defendant  had  attempted  to  prove  the  existence,  lose  and^^^^*^' ^^^'^ 
contents  of  the  deed   from  Mims  to  Johnson,  but  had  failed.  "^     "J^       ^ 
Some  diversity  of  opinion  exists  in  this  Court,  as  to  the  effect  of        ^^ 
the  former  recovery  when  pleaded  as  an  estoppel,  and  whenWouhMsbM. 
given  in  evidence  under  the  general  issue :  and  as  all  the 
special  pleas  in  this  case  were  irregular  and  inappropriate  to 
the  action,  the  case  must  be  considered  as  having  been  tried 
on  the  general  issue  alone.  From  what  will  be  said  hereafter,  I 
think  it  will  be  found  that  the  effect  of  a  former  recovery  is 
much  the  same,  whether  presented  in  one  form  or  the  other. 
But  before  I  enter  on  that  question,  I  have  something  to  say 
on  the  special  pleas  in  this  case.    The  general  rule  seems  to 
be,  that  in  an  action  on  the  case,  almost  every  thing  may  be    ^^   numA 
given  in  evidence  under  the  general  issue.     Chitty  says,        497 
the  action  is  founded  on  the  justice  and  conscience  of  the 
plaintiff  ^s  case,  and  is  in  effect  a  bill  in  equity,  and  therefore, 
former  recovery,  release  and  satisfaction,  need  not  be  speci* 
ally  pleaded,  or  any  thing  else  which  defeats  the  plaintiff's 
right  to  recover.    But  there  are  some  matters,  as  justification 
in  slander,  which  must  be  pleaded.    At  page  499,  he  says 
that  if  the  defence  would  be  good  as  matter  of  law,  it  may 
be  pleaded  specially,  or  given  in  evidence  under  the  general 
issue.    And  at  498,  he  says  that  if  what  would  be  good  de* 
fence  under  the  general  issue,  be  pleaded  specially,  it  would 
be  cause  of  special  demurrer.    The  reason  assigned  by  Chit- 
ty, why  such  matters  cannot  be  pleaded  specially,  is,  that 
they  tend  to  unnecessary  prolixity  and  expense,  and  draw  to 
the  examination  of  the  Court,  what  is  proper  to  be  determin- 
ed by  a  jury.    The  objection  of  expense  arising  out  of  pro- 
lixity, does  not  apply  to  our  Courts,  as  pleas  are  not  paid  for 
by  the  copy  sheet,  and  the  other  reason  will  not  be  entitled 
to  much  favor,  when  it  is  considered  that  the  province  of  the 
jury  is  to  ascertain  the  facts,  and  this  is  superseded  when  the 
facts  are  ascertained  or  admitted  by  the  pleadings.    Indeed 
I  find  that  in  England,  the  modem  practice  prescribed  by  the 
Court,  requires  all  matters  in  confession  and  avoidance  in  the  3  stephent  N. 
action  on  the  case,  to  be  pleaded  specially.    In  this  case  the     ^'  ^^^' 
parties  have  chosen  their  own  mocle  of  presenting  the  facts 
of  the  case.    No  special  demurrer  or  objection  in  any  form, 
has  been  made,  and  I  do  not  perceive  any  reason  why  the 
Court  may  not  proceed  to  give  judgment  on  the  facts  stated 
in  the  pleadings,  and  which,  by  the  demurrer,  have  been 
submitted  to  the  judgment  of  the  Court.    If,  then,  the  plea 
called  liberum  tenementumy  be  regarded,  as  it  is,  a  special 
plea  in  bar,  then  the  plaintiff  did  right  to  plead  the  former 
recovery  in  bar,  as  an  estoppel. 

But  1  do  not  consider  this  view  as  very  important  to  the 
decision  of  the  case.  The  same  consequence  will  follow  if 
all  the  special  pleas  had  been  struck  out,  and  the  trial  bad 


54  APPEALS  AT  LAW. 


^^^  relative  to  judgments  being  given  in  evidence  in  civil  suits, 
WeaUienb«e.  these  two  deductions  seem  to  follow  as  generally  true,  1st. 
»«  .,^,  T  That  the  judgment  of  a  Court  of  concurrent  jurisdiction, 
^c:m^  directly  up^n  the  point,  is,  as  a  plea,  a  bar,  or  is  evidenc^ 
conclusive  between  the  same  parties  on  the  same  matter." — 
Chey.  R.  336-  ^^^  same  doctrine  is  to  be  found  in  our  cases  of  Praiher  v. 
2  Rich.  560; '  RoenSj  Davis  v.  Murphyj  Caston  v.  Perry,  Ketiner  v.  Hen- 
^  mck^'  ^  ^^^^'^j  ^^^  '*^  numerous  other  cases — both  in  England  and 
the  United  States.  There  is  not  a  law  book  on  the  subject 
of  evidence,  in  which  the  same  proposition  is  not  to  be  founds 
In  all  our  own  cases,  above  referred  to,  the  question  was  as 
to  the  effect  of  a  former  recovery,  when  given  in  evidence  on 
the  trial.  In  none  of  them  was  it  pleaded  as  an  estoppel. — 
Greeuleaf,  in  his  Evidence,  sec.  522,  states  the  law  and  the 
policy  of  the  rule,  thus :  ''  It  is  the  interest  of  the  community 
that  a  limit  should  be  prescribed  to  litigation,  and  that  the 
same  cause  of  action  should  not  be  brought  twice  to  deter- 
mination. Justice  requires  that  every  cause  should  be  once 
fairly  and  impartially  tried,  but.  the  public  tranquility  de- 
mands that  having  been  once  so  tried,  all  litigation  on  that 
question,  between  those  parties,  should  beclos^  forever.  It 
is  a  most  obvious  principle  of  justice,  that  no  man  ought  to 
be  bound  by  proceedings  to  which  he  was  a  stranger ;  but 
the  converse  of  the  rule  is  equally  true,  that  by  proceedings 
to  which  he  was  not  a  stranger,  he  may  well  be  held  bound." 
The  former  recovery  in  this  case,  has  all  the  essentials  which, 
according  to  the  authorities,  should  unite  to  make  it  a  perfect 
bar  when  pleaded,  and  conclusive  as  evidence  when  offered 
as  such.  It  is  between  the  same  parties,  it  is  about  the  same 
matter,  and  it  is  mutually  binding  on  the  parties.  If,  on  the 
former  trial,  the  defendant  had  succeeded  m  proving  the  deed 
from  Mims  to  Johnson,  the  verdict  must  have  been  for  him, 
and  would  have  been  an  effectual  bar,  although  the  plaintiffs 
might  be  able  afterwards,  to  prove  it  a  forgery.  The  grounds 
of  appeal,  taken  in  connection  with  the  evidence,  shows  that 
the  sole  question  now  is,  whether  the  defendant  may  not 
now  defeat  the  plain tiffs's  action  by  setting  up  a  defence, 
which  not  only  existed  at  the  fot-mer  trial,  but  which  he  then 
attempted  but  failed  to  establish,  and  which,  if  established, 
would  have  been  fatal  to  the  plaintiffs's  case.  In  Ijong  v. 
5  Watts  108.  Long  the  plaintiff  declared  against  the  defendant  for  a  nui- 
sance in  erecting  a  dam,  and  thereby  backing  the  water  on 
the  wheels  of  his  mill.  To  this  the  defendant  pleaded  a  for- 
mer recovery  and  verdict  in  his  favor.  The  Court  consider- 
ed the  verdict  as  settling  the  rights  of  the  parties,  as  they 
stood  at  the  time  of  the  trial,  and  instructed  the  jury  that 
the  only  question  open  for  their  decision,  was  whether  the 
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height  of  the  dam,  and  the  swell  of  the  water  was  the  same  ^^^'''^4 
as  at  the  former  trial,  and  if  such  was  the  fact,  they  must  ^  * 

necessarily  find  for  the  defendant.    The  rule  seems  to  be,  ^ 

that  it  must  appear  that  the  same  matter  was  in  issue  on  the  ^^^ 
former  trial.  From  the  unavoidable  want  of  certainty  in  the  Weathenbee. 
pleadings,  it  frequently  happens  that  it  is  difficult  to  ascer* 
tain  with  clearness,  what  was  decided  by  the  verdict.— 
Where,  from  thjs  state  of  the  pleadings,  this  does  not  appear, 
there  are  many  cases  in  which  parol  evidence  may  be  re« 
ceived  to  make  certain  that  which  is  uncertain. 

The  case  of  Kenner  v.  Henderson  is  an  instance  of  this. 
I  bad  occasion  in  that  case,  to  consider  the  cases  wherein 
parol  evidence  might  be  received  for  this  purpose.  It  appear- 
ed to  me  then,  as  it  does  now,  that  where,  from  the  nature 
of  the  action,  the  verdict  might  have  been  rendered  on  other 
grounds,  it  is  not  conclusive  per  se,  but  parolevidence  might 
be  received  to  show  on  what  ground  the  jury  decided.  In 
our  action  of  trespass  to  try  title,  where  the  plaintiflf  must 
show  title  in  himself,  and  trespass  by  the  defendant,  a  ver- 
dict for  the  defendant  would  not  show  whether  the  jury  de- 
cided on  the  title  or  the  trespass,  and  therefore,  parol  evi« 
dence  was  received  to  explain  this  ambiguity.  In  this  case 
it  may  be,  that  on  the  same  principle,  the  defendant  might 
have  shown  that  at  the  former  trial,  the  verdict  had  been 
rendered  on  some  ground  wholly  independent  of  the  title  to 
the  land,  and  consequently  that  the  title  was  not  involved. — 
It  is  very  certain  he  might  have  shown  any  thing  subsequent 
to  the  former  trial,  which  would  defeat  the  plaintiffs's  right 
to  recover.  But  he  offered  no  such  evidence,  except  that 
since  the  trial,  he  had  gone  to  Georgia  where  Johnson  lives, 
and  had  procured  the  deed  from  him.  This  he  might  just 
as  well  nave  done  before  as  since  the  trial.  Shall  he,  for 
this  reason,  have  a  second  trial?  Even  the  beat  regula- 
ted minds  incline  to  the  side  of  a  litigant,  where  it  is  clear 
the  right  t)f  the  case  is  with  him.  It  is  pretty  evident  that 
Mims  did  convey  the  land  overflowed  by  the  defendant's 
mill-pond,  to  Johnson,  and  that  the  defendant  has  acquired 
Johnson's  title  by  the  sheriff's  sale:  but  we  cannot  strain 
the  rules  of  law,  to  meet  the  justice  of  each  particular  case. 
The  wisest  rules  of  law  may  sometimes  work  injustice ;  bqt 
this  is  most  generally  to  the  negligent :  seldom  to  the  vigi- 
lant. If  the  defendant  should  suffer  in  this  case,  it  is  the 
effect  of  his  own  negligence  and  inattention  to  his  business. 
If  he  had  exercised  an  only  ordinary  attention  to  his  busi- 
ness, he  might  have  defended  himself  successfully  against 
the  first  suit.  If  he  fails  to  do  so  now,  it  is  but  the  legiti- 
mate consequence  of  his  own  conduct.  In  the  case  of  Davis 
V.  JHiifi>Ay,  the  plaintiff  had  made  a  payment  on  his  note, 
which  ne  supposed  had  been  credited.  When  sued,  he  ne- 
glected to  appear,  and  suffered  judgment  to  be  rendered 
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CoLQAmi,  against  him  for  the  whole  debt.    He  sued  the  defendant  to 
Novr.  1°^'  recover  it  back.    Justice  appeared  to  be  clearly  on  his  side, 
^        '  but  the  Court  held  that  having  failed  to  make  his  defence  at 
Jones      ^Y^^  pro|)er  time,  he  was  without  remedy:  the  judgment  was 
Weatheisbee.  conclusive  against  him.    All  that  is  intended  to  be  decided 
in  this  case  is,  that  on  the  facts  of  the  ease,  and  for  the  rea- 
sons before  stated,  the  former  verdict  concluded  the  title  to 
the  land,  so  far  as  it  was  involved  in  that  action,  and  that 
having  failed,  then,  to  prove  Mims's  deed  to  Johnson,  he  can- 
not now  be  permitted  to  do  so,  to  defeat  the  recovery  of  the 
plaintiffs,  for  a  contmuance  of  the  same  nuisance. 

The  3d  ground  is,  that  the  defendant,  under  the  deed  from 
Jones,  was  a  joint  tenant  with  the  plaintiffs,  and  "that  con- 
stituted a  complete  defence  and  bar  of  the  plaintiffs's  right  to 
recover.''  I  think  there  is  no  doubt  that  Jones,  by  his  inter- 
marriage with  Mrs.  Mims,  became  a  tenant  for  life,  at  least, 
of  his  wife's  share,  and  that  this  interest  was  transferred  to 
the  defendant.  On  the  trial  on  the  circuit,  the  whole  case 
was  made  to  depend  on  the  title  to  the  land,  which  was 
overflowed  by  the  water  of  the  defendant's  mill-pond,  and 
hence,  the  use  of  the  word  mister  in  the  report,  which,  per- 
haps, in  its  technical  sense,  may  not  convey  the  idea  intend- 
ed. The  rule  is  clear,  that  one  joint  tenant  cannot  sue  his 
co-tenant,  except  he  be  .ousted  of  the  joint  possession.  There 
is  no  reason  to  distinguish  that  case  from  the  present,  where 
the  defendant,  by  overflowing  the  land,  has  thus  appropria- 
ted it  to  his  exclusive  use.  The  reason  applies  as  well  to  the 
one  case-as  the  other.  -  The  real  difficulty  of  the  case  arises 
from  the  fact  that  Jones  is  one  of  the  plaintifiis,  and  as  he 
has  thus  no  interest,  his  being  made  a  plaintifl*  is  a  misjoin- 
der. But  no  non  suit  was  mov.ed  for  on  the  circuit,  nor  is 
any  such  motion  made  in  this  Court.  It  did  not  appear  un- 
til the  defendant  gave  the  deed  in  evidence.  It  is  irregular 
to  nonsuit  a  plaintiff  on  the  evidence  of  the  defendant,  and 
this  Court  will  seldom  grant  a  nonsuit  where  the  motion  was 
not  made  on  the  circuit.  It  is  no  ground  for  arresting  the 
judgment,  and  1  do  not  see,  in  the  way  the  question  is  pre- 
sented here,  what  advantage  the  defendant  can  derive  from 
the  fact,  except  that  which  he  had  on  the  circuit,  in  mitiga- 
tioti  of  damages. 

These  are  air  the  questions  necessary  to  be  considered,  and 
as  they  have  been  resolved  against  the  defendant,  the  ver- 
dict of  the  jury  must  stand,  and  the  motion  is  dismissed. 

O'Neall,  Wardlaw  and  Withers,  J  J.  concurred. 

Richardson,  J.  dissenting. — I  dissent,  because  the  tres- 
pass complained  of,  was  not  the  same  with  that  before  pass- 
ed upon.  If  the  trespasses  had  been  identical,  the  vibrmer 
recovery  would  be  an  estoppel  to  the  present  action. 

Motion  refused. 
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/.  C.  Richardson  v.  W.  F.  Provost  and  C.  J.  Provost.      S^^^tji 

NoVr.  1849. 


The  Court  will  not  undertake  to  control  a  jury  where  there  waa  evidence  on  the  '*- 

question  submitted  to  them,  although  that  evidence  waa  not  so  satis&ctory  aa  it  Aieharoaon 
might  have  been.  ProToet. 

All  objections  to  the  admissibility  of  evidence  should  be  made,  if  known,  at  the 
time  the  evidence  is  offered. 

Before  Evans^  J.  at  Barnwell,  July,  1849. 

W.  F.  Provost  was  resident  out  of  the  State.  0.  J.  Pro- 
vost was  served  with  process,  and  the  absence  of  the  other 
suggested  according  to  the  Act  of  the  Legislature.  The  ac- 
tion was  on  joint  contracts  ;  one  a  note  for  $50, 12th  January, 
1847 ;  the  other  a  note  for  $450,  dated  17th  February,  1847. 
To  the  first  note  the  signatures  were  signed  by  one  E.  C. 
Corbett  as  agent ;  to  the  second  note  both  signatures  were 
in  the  handwriting  of  W.  F.  Provost.  The  defendants  were 
the  owners  of  a  patent  press.  Corbett  was  the  brother-in- 
law  and  agent  for  W.  F.  and  C.  J.  Provost,  in  relation  to  their 
cotton  press.  He  employed  the  plaintiff  to  go  to  Florida  to 
make  and  introduce  their  cotton  press  in  that  State.  The 
small  note  was  given  for  this  service  ;  Corbett  stated  that  he 
was  authorized  by  both  to  settle  with  the  plaintiff  for  build- 
ing the  press.  Does  not  recollect  that  C.  J.  Provost  author- 
ized him  to  give  a  note,  but  he  informed  them  what  he  had 
done,  and  no  objection  was  made.  In  relation  to  this  note  it 
was  proved  by  one  Coker,  that  he  went  with  the  plaintiff  to 
Florida,  at  the  request  of  Corbett.  As  a  compensation  he 
was  to  have  a  right  to  build  presses  without  paying  for 
the  patent.  Plaintiff  told  him  that  Corbett  was  to  give  him 
^50  a  month.  He  was  to  go  and  start  the  press  in  Florida. 
One  was  built  for  Ross,  but  it  gave  way  the  first  bale  of  cot- 
ton that  was  packed.  Ross  did  npt  refuse  to  take  it,  and 
appeared  satisfied  if  he  could  get  materials  to  finish  it.  De- 
fendants were  never  in  Florida;  plaintiff  did  not  work  whilst 
witness  was  in  Florida ;  assisted  once  or  twice  in  turning 
over  a  stick  of  timber ;  plaintiff  went  hunting  several  times  ; 
he  made  no  press  in  Florida.  The  Circuit  Judge  thought 
the  authority  to  Corbett  to  give  this  note  pretty  clearly  proved. 
In  Corbett's  examination  he  spoke  of  his  having  two  written 
powers  of  attorney. 

The  second  note  was  given  for  a  negro.  There  was  no 
proof  of  any  partnership,  in  relation  to  the  biiying  of  ^negroes, 
nor  of  any  express  authority  given  by  C.  J.  Provost  to  W.  F. 
Provost  to  sign  his  name  to  the  note.  The  only  copartner- 
ship that  Corbett  knew  of  was  in  the  cotton  press.  Both  of 
them  had  gone  down  to  examine  the  negro,  but  C.  J.  Provost 
was  not  present  when  his  brother,  W.  F.  Provost,  concluded 
the  bargain  and  gave  the  note.    A  bill  of  sale  or  a  receipt 
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COLUMBU, 

NoT*r.  1849. 


Richardson 

T. 
PrOTOBt. 


was  given  ^  the  negro  was  carried  to  Alabama,  and  was  in 
the  possession  of  W.  F.  Provost. 

His  Honor  submitted  the  case  to  the  jury,  under  the  fol- 
lowing heads : 

1.  "Was  Corbett  authorized  to  sign  C.  J.  Provost's,  name 
to  the  note  for  $60 ;  and  was  it  void  for  want  of  considera- 
tion ?  I  thought  the  authority  of  Corbett  was  clearly  proved. 
It  did  not  seem  to  me  that  the  plaintiff  was  hired  as  a  laborer, 
but  as  a  supervisor  of  others,  and  therefore  it  was  no  objec- 
tion that  he  did  not  work. 

2.  "Had  W.  P.  Provost  authority  to  sign  C.  J.  Provost's 
name  to  the  other  note  ?  There  w^s  no  evidence  of  a  general 
partnership,  or  of  any  in  buying  negroes.  The  circumstan- 
ces most  relied  on  for  the  plaintiff  were,  that  they  both  went 
to  examine  the  negro,  and  that  a  bill  of  sale  had  been  given, 
from  the  non-production  of  which  it  was  argued  that  the 
purchase  was  made  on  joint  account,  as  the  defendant  would 
certainly  have  produced  it,  if  it  would  show  that  the  convey- 
ance was  made  to  W.  F.  Provost  alone." 

The  jury  found  for  the  plaintiff  half  of  the  fifty  dollar  note 
and  the  whole  of  the  other. 

The  defendant  appealed,  and  moved  for  a  new  trial,  on 
the  following  grounds : 

1st.  Because  inasmuch  as  it  appeared  in  evidence  that 
Corbett  acted  under  two  powers  of  attorney,  they  ought  to 
have  been  produced  ;  and  all  other  evidence  as  to  the  exis- 
tence, nature  and  extent  of  his  agency  was  secondary,  and 
ought  not  to  have  been  received. 

2d.  Because  there  was  no  evidence  to  establish  r  partner- 
ship  between  W.  P.  and  C.  J.  Provost,  except  as  to  the  cotton 
press  ;  and  that,  in  the  absence  of  further  testimony,  W.  P. 
Prpvost  had  no  right  to  affix  the  name  of  C.  J.  Provost  to 
the  note  of  $450,  given  by  him  to  plaintiff  for  the  purchase 
of  a  negro,  and  that  the  said  defendant  ought  not  to  be  held 
responsible  for  the  same. 

3d.  Because,  from  the  testimony  submitted  at  the  trial,  it 
appears  that  the  note  for  $50  was  without  consideration,  and 
ought  not  to  have  been  allowed. 

4th.  Because  the  verdict  of  the  jury  was  contrary  to  law 
and  evidence. 

Hit/,  for  the  motion. 
Bellinger,  contra. 

Curia,  per  Evans,  J. — The  questions  whether  Corbett  had 
authority  to  bind  the  defendant,  and  whether  W.  F.  Provost 
was  authorized  to  sign  C.  J.  Provost's  name  to  the  note  given 
for  the  negro,  were  mere  questions  of  fact.  The  evidence  on 
the  latter  question  was  certainly  not  as  satisfactory  as  it  might 
have  been,  but  it  cannot  be  said  there  was  no  evidence  on 
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the  point.    This  Court  rarely  undertakes  to  control  a  jury  on  ^^J™^ 
a  question  of  fact  merely,  and  then   only  in  cases  where  the  J<o^^-  *p^-^ 
verdict  is  without  evidence,  or  palpably  against  it     The^^^_^ ' 
rules  by  which  the  Court  is  governea  in  such  cases  have  been         ^ 
so  often  stated  that  it  is  deemed  unnecessary  to  repeat  them     Ptotoil 
here,  although  there  is  some  difference  of  opinion  in  the 
Court. 

The  first  ground  in  the  notice  of  appeal  requires  a  more 
particular  notice.  There  is  no  doubt  about  the  legal  princi- 
ple that  where  an  agent  does  an  act  under  a  written  power 
of  attorney,  the  writing  must  be  produced,  that  the  Court 
may  see  that  the  act  done  was  authorized.  That  is  the  best 
evidence,  and  secondary  evidence  of  its  contents  is  inadmis- 
sible when  the  better  evidence  can  be  produced.  But  every 
exception  to  the  admissibility  of  evidence  must  be  taken  at 
the  proper  time.  The  evidence  of  Corbett  was  taken  by  the 
counsel  under  an  agreement  that  it  should  be  read  at  the 
trial.  There  was  no  objection  made  then.  If  there  had 
been,  it  might  have  been  supplied.  All  such  objections  should 
be  made,  if  known,  at  the  time  the  evidence  is  offered.  It 
would  be  attended  with  very  mischievous  consequences,  if  in 
cases  like  this  a  party  might  withhold  his  objection  until  the 
trial,  and  .then  surprise  the  opposite  party  by  an  objection, 
which  could  have  been  removed  if  he  had  known  that  it 
would  be  made.  Evidence  thus  taken  is  like  evidence  taken 
in  Court,  where  it  is  every  day's  practice  to  receive  seconda- 
ry evidence,  if  unobjected  to.  If  objections  to  such  evidence 
are  not  made  at  the  proper  time,  they  should  be  considered 
as  waived. 

The  motion  is  dismissed. 

O'Neall,  Wardla^w,  Frost  and  Withers,  JJ.  concurred. 

KicHARDsoN,  J.  dissenting. — The  Court  have  just  decided 
the  case  of  Clayton  v.  KUtrell,  exhibiting  how  far  Courts 
go,  in  supporting  the  verdict  of  juries,  though  given,  as  said 
in  that  case,  by  the  Circuit  Judge,  "on  very  slight  evidence." 
But  it  must  always  be ,  borne  in  mind,  that  this  Court  is  the 
constitutional  guardian  of  the  laws  of  the  State.  And  judi- 
cial respect  for  verdicts  consists  in  allowing  to  juries  their 
right  to  weigh  and  decide,  on  all  competent  evidence,  and 
in  supporting  such  verdicts  as  may  be  rationally  inferred 
from  the  facts  proved,  and  which  do  not  mistake,  pervert  or 
infract,  legal  principles. 

Within  these  principles,  Judges  go  great  lengths,  in  sup- 
porting the  verdict  of  a  jury.  But  jury  justice,  like  all  judi- 
cial justice,  must  be  justified  by  the  facts  proved,  and  by  es- 
tablished law ;  and  verdicts,  unsupported  by  the  principles^ 
and  adopted  merely  as  fit  for  the  occasion,  degrade  the  law, 
and  greatly  weaken  general  confidence  in  jury  trials. 

The  case  of  Clayton  v.  KittreU  was  mtelligibly  within 
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Columbia,    guch  principles ;  and  we  have  now  to  decide,  whether  the 

NoT^.  1849.  yerdicj  in  the  present  case  of  Richardson  v.  the  Provosts 

uTIi     ^  ought  to  be  in  liJie  manner  supported — that  is  to  say,  as  far 

Rieirardson  ^  q^  j   provost,  who  aione  now  moves  for  a  new  trial,  is 

ProYCMt.  concerned,  and  confining  his  motion  to  the  $450  note  given 
by  his  brother  W.  F.  Provost,  in  their  joint  names,  without 
the  consent,  or  any  agency,  coming  from  C.  J.  Provost,  and 
without  any  apparent  interest  in  the- negro,  for  whom  that 
note  was  given. 

When  I  ask,  has  there  been  any  evidence  of  any  authority 
whatever,  given  by  him  to  his  brother  W.  P.  Provost,  to  sign 
his  name  to  that  note  ?  or  where  is  there  any  evidence  of 
his  interest  in  the  negro,  for  which  that  note  was  given  ? 
my  understanding  can  perceive  none  whatever.  Ail  the 
facts  proved,  are  as  follows,  to  wit :  G.  J.  Provost  was  the 
brother  of  W.  P.  Provost,  .  They  were  associated  as  part- 
ners in  making  cotton  patent  presses,  and  in  nothing  else. 
The  $60  note  was  given  by  their  agent  Corbelt,  and  very 
properly  given,  to  James  C.  Richardson,  for  services  in  the 
copartnership  business.  W.  F.  Provost  purchased  a  negro 
of  J.  C.  Richardson,  and  gave  the  note  of  $450  in  payment. 
In  the.  course  of  the  bargaining  C.  J.  Provost  went  down 
with  his  brother  to  examine  the  negro.  Afterwards  W.  F. 
Provost  concluded  the  bargain,  and  gave  the  note  in  ques- 
tion in  their  joint  names,  in  the  absence  of  C.  J.  Provost,  and 
took  a  bill  of  sale,  the  terms  of  which  have  not  appeared. 
The  negro  was  carried  to  Alabama,  and  remained  in  the 
possession  of  W.  P.  Provost,  not  of  C.  J.  Provost.  Where 
then,  I  ask,  is  there  a  single  fact  from  which  to  conclude  that 
C.  J.  Provost  was  interested  in  the  negro  purchased  by  W. 
F.  Provost  ?  or  that  he  had  authorized  him  to  sign  the  name 
of  C.  J.  Provost  to  the  note  ?  There  is  not  a  single  fact  to 
authorize  any  such  conclusion.  The  supposition  that  the 
bill  of  sale  was  given  to  both  the  Provosts  is  entirely  gratuit- 
ous. W.  F.  Provost  received  it,  and  carried  off  the  negro : 
and  can  it  be  said,  with  any  reason,  that  the  non-production 
of  the  bill  of  sale  by  W.  F.  Provost  affords  any  reasonable 
presumption,  that  it  bad  been  given  both  to  his  brother  and 
himself?    This  would  be  a  mere  imagination  of  what  might 

f[)ssibly  be.  But  on  the  contrary— it  is  plain,  that  W.  F. 
rovost  felt  an  interest  in  justifying  his  joint  signature,  and 
an  evident  pecuniary  interest,  as  the  verdict  could  not  but 
be  against  himself,  in  making  G.  J.  Provost  also  liable  for,  at 
least,  one  half  of  the  amount,  and  hence  he  would  not  choose 
to  produce  a  bill  of  sale  taken  in  his  own  name  alone.  But 
take  the  evidence  in  the  most  ingenious  and  suspicious  point 
of  view,  where  is  there  to  be  found  any  evidence  whatever 
to  implicate  G.  J.  Provost?  There  is  not  a  tittle  of  any  kind. 
It  is  plain,  therefore,  that  the  verdict  against  C,  J.  Provost 
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on  the  450  dollar  note,  has  been  given  on  some  imaginary  Coluiibu, 
fitness,  and  adapted  to  the  occasion,  without  any  evidence  ^^^'J®^ 
whatever.    Is  it  a  small  matter,  that  one  man  should  be  thus*^     JTC     ' 
allowed  to  subject  another,  by  his  unauthorized  act,  to  his       ^^ 
own  liabilities,  and  ought  not  such  a  verdict  to  be  set  aside,     CotucIL 
as  plainly,  injustifiable  by  the  laws  this  Court  is  bound  to 
protect  ? 

I  cannot  but  think  so.  In  the  case  of  Clayton  v.  Kittrdl^ 
the  jury  were  supported  to  the  verge  of  their  constitutional 
rights,  but  in  the  present  instance  they  have  clearly  over- 
stepped it — and  I  cannot  consent,  judicially,  to  affirm  so  un- 
authorized, so  plunging  a  verdict^  as  to  render  one  man  lia- 
ble for  the  note  of  another,  because  they  were  brothers,  or 
because  they  were  associated  m  a  different  transaction,  or 
because  they  were  jointly  liable  on  a  certain  other  note,  or 
becaue  the  other  man  bought  a  negro  and  took  a  bill  of  sale, 
himself  alone  giving  a  note,  in  the  name  of  both,  or  else  be- 
cause they  both  went  down  to  examine  the  negro,  before  the 
bargain  was  concluded  by  the  actual  purchaser.  The  ver- 
dict upon  the  450  dollar  note,  is  given  upon  some  confusion 
of  mind,  and  the  jury  themselves  are  entitled  to  a  reconsider- 
ation, and  C  J.  Provost  to  a  new  trial,  not«r  graiiOj  but  ex  de^ 
bit(B  justicia. 

Motion  refused. 


Steyhen  Oook^-admr.  v.  Bichard  CottrdL 

It  ifl  a  settled  role,  to  which  the  CcniTt  inTariably  adheres,  not  to  inteifere  with 
the  discretion  of  the  Circuit  Jodge,  as  to  the  tiial  or  continoance  of  a  cause. 

Before  Wabdlaw,  J.  at  Pickens^  Aprils  1849. 

Debt  on  a  Mississippi  judgment. 

There  appeared  a  defect  in  the  Judge's  certificate^  by  which 
the  record  of  the  judgment  was  authenticated.  Upon  the 
plaintiff's  motion.  His  Honor  continued  the  case,  to  allow 
time  for  amendment  of  the  certificate.  The  defendiant  claim- 
ing a  nonsuit. 

The  defendant  renewed  his  motion  for  a  nonsuit,  in  the 
Court  of  Appeals,  on  the  following  grounds : 

1st.  Because  his  Honor,  the  presiding  judge,  having  deci- 
ded that  the  exemplification  of  the  judgment,  on  whi6h  this 
action  was  brought,  was  informal  and  not  admissible,  under 
the  Act  of  Congress,  should  have  granted  the  non-suit  moved 
for  by  the  defendant. 
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Columbia,       2d.  Because  the  case,  on  the  part  of  the  plaintiff,  having 
Nov'r.  1849.^  been  committed  to  the  jury,  and  the  exemplification  being 
T^     ^  found  imperfect  and  illegal,  the  plaintiff  had  no  right  to  with- 
al*       draw  his  case  from  the  iury,  and  have  it  continued,  without 
CottreU.     the  consent  of  the  defendant. 

3d.  Because  the  exemplification,  on  which  the  plaintiff's 
action  was  founded,  having  proved  a  nuUity,  he  should  have 
been  non-suited,  and  not  permitted  to  procure  another  record 
for  the  purpose  of  sustaining  his  present  action* 

B.  F.  Perry^  for  the  motion. 

contra. 

Curia,  per  Wardlaw,  J. — In  Hunter  v.  Olenn,  it  was 
thought  that  the  repeated  determinations  of  this  Court  not  to 
interfere  with  the  discretion  of  the  presiding  judge,  as  to  tri- 
al or  postponement  of  a  cause,  ought  to  have  prevented  ap- 
iBoii  544  P'*^*^*®'^^  here  on  that  account ;  and  the  purpose  to  adhere 
•  to  the  rule  of  non-interference  wrfs  declared.  Still,  however, 
parties  who  have  been  unsuccessful  on  the  Circuit,  have  oc- 
casionally presented  complaints  that  continuances  were  not 
granted,  to  be  considered  by  this  Court  along  with  other 
grounds  for  new  trial.  This  is  the  only  case  now  remem- 
bered where  the  granting  of  a  continuance  has  been  presen- 
ted as  a  ground,  and  the  only  ground,  for  a  motion  here.  It 
is  thought  to  be  strange  that  after  the  case  was  opened  to  the 
jury  and  a  formal  defect  in  an  important  document  decided  to 
be  fatal  to  it,  the  plaintiff  should  have  been  allowed  time  to 
procure  its  amendment,  instead  of  being  nonsuited.  In  gen- 
eral, the  despatch  of  business,  and  the  acknowledgement  of 
readiness,  which  entering  upon  a  trial  implies,  require  that 
the  consequences  of  unexpected  discoveries  or  decisions 
should  be  borne  by  those  upon  whom  they  fall ; — but  some- 
times, without  injury  to  the  public  interests,  or  injustice  to 
parties,  the  rigor  of  rules  may  be  mitigated;  and  without  a 
discretion  over  the  whole  subject,  to  be  carefully  exercised  by 
the  Court,  trials  might  be  made  the  means  of  defeating  jus- 
tice, instead  of  dispensing  it,  and  the  Court  itself  become  an 
instriTment  to  entrap  the  unwary  or  reward  the  contrivances 
of  the  dishonest.  It  must  be  supposed  that  discretion  was 
properly  exercised  on  the  Circuit — the  circumstances  which 
have  been  dwelt  on  here,  show  no  reason  for  controlling  it. 
The  motion  is  dismissed. 

The  whole  court  concurred. 

Motion  refused. 
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CoLmoiA, 
Wm.  Buchanan^  Senr.  v.  Wm.  Buchanan^  Jar.  adnir. ,  o/^^"'^'  ^^^'^ 

John  Buchanan,  dec*d,  *        ;^'        * 

Buchanan 

B.  administmtor  of  J.  B.  (deed.)  who  was  the  executor  of  W.  B.  (deed.)  admit-    Bochaiuui. 
ted  in  stating  his  accounts  before  the  ordinary,  that  a  legacy  left  by  the  will  of 
W.  B.  to  his  son  was  a  debt  due  by  his  intestate,  and  a  sum  sufficient,  of  the 
assets,  -Was  left  in  his  hands  to  pay  it.    This  ¥ra8  held  to  be  sufficient  to  charge 
him  as  administrator,  with  its  payment  at  law. 

The  Statute  of  limitations  began  to  run  from  such  settlement  before  the  ordinary, 
and  the  defendant  having  continually  admitted  the  debt,  ta  a  short  time  before 
action,  it  was  held  that  such  admissions  prevented  its  operation. 

Before  Wakdl AW,  J.  at  AbbeviUej  Maroh^  1849. 

Assumpsit  to  recover  ($96  60)  the  balance  of  mutual  de- 
mands which  had  subsisted  between  the  intestate,  John  B.  in 
his  own  right,  and  the  plaintiflF,  Wm.  B.  Sen.;  and  ($286  90) 
the  balance  of  a  share  in  the  estate  of  old  Wm.  B.  which 
John  B.  as  executor  of  that  estate,  owed  to  the  plaintiff. 

The  counts  alleged  promises  by  the  intestate,  and  by  the 
defendant  as  administrator.  The  pleas  were  the  general  is- 
sue and  the  statute  of  limitations. 

Old  Wm.  B.  father  of  John  B.  and  of  plaintiff,  by  his  will, 
dated  1830,  appointed  his  son  Joha  his  executor — directed 
that  his  land  should  be  equally  divided  between  his  two  sons 
John  and  William,  and  that  then  the  nett  amount  of  his  es- 
tate, including  the  land,  should  be  so  divided  as  to  make  the 
shares  of  his  sons  and  four  daughters  all  equal.  Old  Wm. 
died  in  1836.  The  land  was  divided  between* John  and  Wil- 
liam. John  as  executor  received  the  assets  and  paid  the 
debts  of  his  father,  and  made  payments  to  the  husbands  of 
three  of  his  sisters.  The  fourth  sister  had  died,  leaving  sev- 
eral minor  children,  named  Roman,  of  whom  P.  D.  Kleugh 
was  guardian.  John  died  in  Dec.  1837*  The  defendant,  his 
son,  became  his  administrator. 

On  31st  January,  1842,  an  accounting  and  settlement  of 
the  estate  of  old  Wm.  B.  was  had  in  the  Ordinary's  office, 
according  to  which  the  Ordinary's  decree  was  rendered  and 
recorded.  At  this,  the  various  persons,  who  represented  the 
daughters  of  old  Wm.  B.,  and  the  plaintiff,  were  present ;  so 
also  was  the  defendant,  as  administrator  of  his  father,  the 
deceased  executor,  in  person,  and  by  his  counsel,  who  made 
up  the  statement  of  accounts.  It  was  ascertained  that  $1  50 
was  due  to  each  of  three  daughter?,  $799  40  due  to  the  chil- 
dren of  the  deceased  daughter,  and  $286  90  due  to  the  plain- 
tiff. 

Soon  afterwards,  (either  1 1th  or  21st  Feb.  1842,)  all  patties 
in  interest,  the  widow  and  eight  children  of  John  B.,  were 
present   in  the  Ordinary's  office,  where  an  accounting  was 
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CoLt»diii»   had  of  the  estate  of  John,  at  which  the  defendant,  as  admin- 
Nov'r.  1849.  jstrator,  was  again  present  in  person  and  by  counsel. — ^Ac- 

^ ^        '  ccording  to  the  settlement  there  made,  the  Ordinary's  decree 

Buchanan  ^^^  made  and  recorded,  which  bore  date  21st  Feb.,  although 
Buchanan.  &  receipt  written  on  the  day  of  settlement,  and  hereafter  men- 
.  tioned,  bears  date  11th  February.  In  making  this  settlement, 
after  the  balance  in  the  hands  of  the  administrator  was  as- 
certained, according  to  his  returns,  to  it  were  added  some 
notes  belonging  to  the  estate,  not  then  collected  by  him,  and 
from  it  were  deducted  some  debts  due  by  the  estate,  not  then 
paid,  or  not  contained  in  the  returns ;  and  the  final  balance 
thus  obtained,  was  distributed.  In  determining  the  debts  to 
be  paid,  it  becomes  necessary  to  decide  how  much  the  plain- 
tiff was  entitled  to.  He  was  present.  A  roll  of  bank  bills 
conlaining  between  $85  and  $90,  (the  witness  who  counted 
them  could  not  remember  the  exact  amount,)  had  been  found 
amongst  the  papers  of  John  B.,  marked  '*  Wm.  Buchanan's 
money ;"  and  ^t  the  finding  the  defendant  had  said,  "  this  is 
uncle  Billy's  money."  The  plaintiff  claimed  that  this  mon- 
ey was  a  balance  which  his  brother  John  held  of  the  pro- 
ceeds of  plaintiff's  cotton.  Mr.  Burt  and  the  Ordinary  un- 
dertook to  adjust  the  matter,  and  they  stated  an  account — 
"  John  B.  Dr.  to  Wm.  B.  cotton  sold  in  1837,  %  Cr.  va- 

rious matters  of  account  due  by  Wm.  to  John,  %  ," 

leaving  a  balance  which  with  interest  amounted  to  $96  60. 
Under  the  head  of  "  debts  to  be  paid,"  were  then  put  "Wm. 
Buchanan,  Sen.  $96  60."  "Wm.  Buchanan's  distributees, 
$291  49."  "Paid  to  Kleugh,  guardian,  $799  40."  The 
$799  40  had  in  fact  been  paid  to  Kleugh  just  before  the  set- 
tlement, and  not  been  put  into  the  return  of  the  administrator, 
but  no  return  of  the  administrator  or  other  evidence,  appeared, 
to  show  that  the  $286  60,  or  $1  50  to  each  of  three  persons, 
all  ascertained  to  be  due  at  the  former  settlement,  had  on  that 
day,  or  before  or  afterwards,  been  paid  by  the  administrator. 
With  all  that  was  done  the  defendant  was  entirely  satis- 
fied, except  with  the  $96  60.  At  this  he  grumbled— and  he 
was  heard  to  say  he  would  not  pay  it.  Thinking,  however, 
that  he  would  pay  accordmg  to  the  adjustment  that  had  been 
made,  Mr.  Burt  drew  a  receipt,  which  the  plainfiff  signed, 
by  his  mark,  and  Mr.  Burt  witnessed.  This  receipt  contains 
a  statement  ot  the  account  "  John  B.  to  Wm.  B."  as  it  had 
been  adjusted,  showing  a  balance  of  $96  60— and  then  these 
words  signed  by  the  plaintiff  as  aforesaid — "  received  from 
Wm.  Buchanan,  administrator  of  John  Buchanan,  $96,  in 
full  of  the  above  account  and  demand,  and  in  full  of  all 
claims  and  demands  against  the  said  John  Buchanan,  de- 
ceased." After  this  receipt  was  signed,  it  was  left  on  the  ta- 
ble. No  money  or  note  then  passed.  The  whole  of  the 
plaintiff's  two  demands  was  counted  up  and  spoken  of.    The 
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defendant  thought  the  amount  too  large.  After  some  time  J^^^^^^^ 
he  said  to  the  pkiintiff,  "will  you  take  good  notes?"  The^*''^''- ^^• 
plaintiff  said  it  had  been  in  paper  long  enough — ^he  wanted  ^^^^ 
something  else.  Both  parties  went  home  in  company  with  ^  ^ 
Mr.  Eieugh,  and  until  they  separated  talked  as  if  nothing  Buchuuui. 
had  been  paid. 

Afterwards  an  action  on  hi%  administration  bond  was 
brought  against  the  defendant,  in  behalf  of  plaintiff,  which 
was  soon  discontinued.  An  action  of  assumpsit  was  then 
commenced  2d  March,  1844,  and  at  March  term,  1845,  was 
discontinued,  ju$t  as  the  trial  was  opening,  on  account  of 
the  defendant's  unexpectedly  producing  the  above  mentioned 
receipt,  which  the  plaintiff's  counsel  had  never  heard  of  be- 
fore, and  could  not  then  at  all  explain. 

After  various  attempts  at  compromise,  this  suit  was  com* 
menced  8th  March,  1848. 

Additional  .testimony  was  adduced,  as  follows : 

CapL  Irwin :  Heard  the  matter  often  spoken  of.-  Defen* 
dant  always  said  that  he  owed  his  uncle  something  coming 
from  his  father's  estate,  but  he  did  not  know  exactly  how 
much.  In  answer  to  a  proposition  for  an  arbitration,  April, 
1846,  he  said  his  uncle  was  disposed  to  keep  it  in  law,  and 
he  could  keep  him  out  of  it  by  a  receipt  he  had.  He  fre- 
quently said  that  he  had  orders  from  some  of  the  legatees, 
(distributees  of  his  father's  estate,)  not  to  pay,  and  if  he  did, 
he  would  do  so  at  his  own  risk — that  he  would  never  plead 
it  out  of  date — would  suffer  his  neck  veins  to  be  cut  first. 
This  repeated  about  the  commencement  of  this  suit. 

Willis  Cobb  :  About  four  years  ago,  heard  defendant  say 
that  he  would  have  settled  with  his  uncle  Billy  long  ago, 
but  some  of  the  legatees  were  not  willing,  and  he  would  not 
pay  it  out  of  his  own  pocket. 

Wm.  Rowan:  Three  or  four  years  ago. heard  about  the 
same  as  Cobb  ,*  and  last  Court  (Oct.  '48)  heard  defendant  say 
that  if  the  case  could  be  put  off  that  Court,  he  was  willing  to 
settle  by  the  Ordinary's  office. 

P.  D.  Kleugh:  About  a  year  ago— can't  fix  the  day  pre* 
cisely — ^was  in  the  Ordinary's  office.  The  parties  came  in 
together — said  they  were  going  to  settle*-r-asked  for  papers ; 
and  the  Ordinary  got  both  the  former  settlements.  After  a 
short  time,  the  defendant  said  he  could  not  settle  without 
seeing  his  brother — went  off— and  when  he  returned,  said 
his  brother  Jack  objected. 

James  Buchanan^  son  of  plaintiff:  Just  before  the  Court 
at  which  the  defendant  first  produced  the  receipt,  he  said  he 
was  willing  to  settle  it  at  ^2  or  $96 — can't  recollect  which. 
He  often  said  he  was  indebted  to  the  old  man,  my  father, 
and  would  rather  cut  his  throat  than  plead  it  out  of  date — 
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CoLDMBii.    that  he  would  have  settled,  if  it  had  not  been  for  Jack,  and 
Nov  r  1849.  j^^^^^  j^j^  brother-in-law. 

g  V"  The  same  day  Mr.  Kleugh  speaks  of,  the  parties  were  near 

uc^anan    ^j^^  q    jj  .  ^^^^^  ^^jj^^  defendant  said  he  wanted  to  settle. 

Buchanan.  Father  said  "how?"  Defendant  answered,  "there's  only 
one  way — by  the  Ordinary's  books — the  settlement  is  ahea- 
dy  made."  They  then  agr§ed  to  go  into  the  Ordinary's  of- 
fice and  settle — went — got  the  papers — and  were  abont  to 
close  the  matter,  when  the  defendant  jumped  up  and  said, 
"  I  must  go  and  see  Jack !"  Went  oflf— and  returning,  said 
Jack  was  not  willing. 

A  nonsuit  Was  moved,  on  the  ground  that  the  bar  of  the 
statiUe  of  limitations  had  not  been  removed  by  sufficient 
proof.  The  circuit  Judge  referred  the  facts  involved  to  the 
jury. 

After  argument,  His  Honor  submitted  the  whole  case  to 
the  jury,  with  a  full  explanation  of  the  law  involved  in  it. 
His  instructions  seem  to  be  objected  to  by  the  defendant  in 
only  one  single  particular,  it  Is  therefore  unnecessary  to  de- 
tail them.  Under  three  general  heads,  propositions  were  an- 
nounced and  inquiries  directed. 

1.  Has  the  plaintilT  adduced  satisfactory  proof  of  his  de- 
mands? As  to  the  $96  60,  has  he  shown  either  sufficient 
evidence  to  charge  the  intestate,  John  Buchanan,  indepen- 
dent of  the  administrator's  admissionis — or  has  he  shown  the 
promise  of  the  administrator  to  pay,  made  whilst  it  was 
a  subsisting  debt?  As  to  the  $286  90,  has  he  shown  the  ex- 
press promise  of  the  administrator  to  pay,  made  after  precise 
adjustment  of  the  balance  owing  to  the  plaintiff? 

2.  Has  the  plaintiff  sufficiently  rebutted  the  defendant's 
evidence  of  payment  ?  The  receipt  produced  by  the  defen- 
dant must  be  considered  fair  until  the  contrary  be  shown ; 
and  according  to  its  terms  must  be  .taken  to  be  an  acknowledg- 
ment of  payment  in  full,  unless  error  in  those  terms  has  been 
shown  ;  even  if  unfairly  in  the  defendant's  hands,  having  been 
fairly  signed,  it  furnishes  evidence  that  only  $96  60  was  at  its 
date  claimed  to  be  due  ;  which  must  prevail,  unless  it  has  been 
shown  that  the  $286  90  was  not  in  fact  embraced  in  the  ac- 
knowledgement. Has  the  plaintiff  shown  that  the  money 
was  not  paid,  and  that  the  receipt  has  been  dishonestly  ac- 
quired or  used?  Has  he  shown  that  the  demand  of  $286  90 
was  hot  embraced  in  the  receipt? 

3.  After  a  demand  has  been  barred  by  the  statute  of  limi- 
tations, there  must  be  either  a  direct  promise  to  pay,  or  a  dis- 
tinct unequivocal  admission  unaccompanied  by  any  indica- 
tion of  unwillingness  to  pay.  Before  the  bar,  a  slighter  ad- 
mission may  re-establish  the  demand,  so  that  time  will  run 
from  the  admission.  Has  the  plaintiff  brought  his  demands 
severally  within  these  rules?    If  the  statute  of  limitations 
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had  not  commenced  to  run  in  the  lifetime  of  John  B.,  the  bar  ^^^^^^^> 
would  not  have  been  complete  until  the  expiration  of  four^^2_^"       ' 
years  and  nine  months  from  his  death.    As  to  the  latter  de-        ^        ' 
mand  of  $286  90j  which  is  in  fact  a  legacy  sued  for  at  law,    ^"«J«"*» 
the  right  of  action  in  this  Court  depends  upon  proof  of  such   Buehanan. 
a  promise  by  the  executor  or  his  administrator,  as  amounts 
to  the  assumption  by- the  executor  of  an  individual  instead 
of  a  representative  liability. 

The  jury  found  for  the  plaintiff  the  full  amount  of  his  de- 
mands. 

The  defendant  renewed  his  nootion  for  nonsuit  in  the  Court 
of  Appeals,  on  the  following  ground: 

That  the  plaintiff's  demand  was  barred  by  the  statute  of 
Limitations  and  the  plea  thereof,  and  there  was  no  proof  of 
snch  a  new  undertaking  as  would  take  the  case  out  of  the 
statute. 

Or  for  a  new  trial. 

1.  Because  the  verdict  of  the  jury  was  founded  on  the  er- 
roneous assumption  that  the  receipt  of  the  plaintiff  did  not 
embrace  any  and  all  demands  against  the  estate  of  Wm. 
Buchanan,  deceased,  as  well  a^  against  the  estate  of  John 
Buchanan ;  and  that  his  Honor  erred  in  charging  the  jury  that 
the  demand  for  $291  49  against  the  former  estate,  was  not 
barred  by  the  statute  of  limitations,  for  the  reason  that  the 
statute  did  not  commence  to  run  until  the  expiration  of  9 
months  from  the  death  of  the  executor,  instead  of  the  testa- 
tor. 

2.  Because  the  receipt  to  the  administrator  of  John  Buch- 
anan "  in  full  of  all  demands  against  John  Buchanan,"  who 
-was  executor  of  Wm.  Buchanan,  taken  at  a  settlement  of 
both  estates  by  the  administrator  of  the  executor,  for  $96  60, 
^as  evidence  that  nothing  more  was  due  the  signer  of  it  on 
settlement,  and  narrowed  the  cause  of  action  to  that  amount, 
and  the  vefdict  of  the  jury  was  in  this  respect  directly  con- 
trary to  the  law  and  the  evidence. 

3.  Because  all  the  claims  of  the  plaintiff  were  barred  by 
the  Act  of  limitation  before  the  commencement  of  the  action, 
and  the  verdict  of  th«  jury  was  in  this  respect  contrary  to 
the  law  and  the  evidence., 

4.  Because  the^verdict  of  the  jury,  generally,  was  contrary 
to  law  and  evidence. 

Noble,  for  the  motion. 
M^Gowan,  contra. 

•  # 

Ckiria,  per  O'Neai^l,  J. — In  this  case  the  claim  of  the 
plaintiff  consists  of  two  parts,  first  $286  90-100,  his  share  of  . 
his  father's  estate  under  his  will,  of  which  the  defendant's  in- 
testate was  executor ;  second  for  ^96  60,  money  found  in  the 
possession  of  the. intestate,  at  his  death,  belonging  to  the 


68  APPEALS  AT  LAW. 

Columbia,    plaintiff.    That  these  are  true  and  right  claims  have  been 
Nov*r.  1849.  found  by  the  jury ;  and  there  can  be  no  doubt  of  their  cor- 
*^       Z'        *  rectness,  in  this  respect,  when  it  is  remembered,  that  in  the 
Buchanan    settlement  before  the  Ordinary,  they  were  set  down,  as  debts 
Buchanan,   to  be  paid  by  the  administrator  of  John,  and  a  fund  was  left 
in  his  hands  to  do  so ! — The  first  question  which  arises  is 
could  the  legacy  of  $286  90-100  be  recovered  at  law?  There 
can  be  no  doubt,  that  if  the  case  rested  merely  on  the  execu- 
tor^s  assent,  it  could  not;  there  must  be  an  express  promise 
to  pay  a  pecuniary  legacy  to  give  the  Court  of  law  jurisdic- 
tion.   In  such  a  case,  the  legacy  becomes  the  consideration 
of  the  promise,  and  the  action  is  on  the  promise,  and  not  on  the 
legacy.    That  the  intestate  John  assented  to  the  legacy  is 
plain  enough  from  his  payments  to  others,  in  equalijure.    At 
his  death,  however,  it  still  rested  as  a  legacy,  a  trust  assented 
to,  and  which  could  be  enforced  in  Equity.  But  in  February, 
»  1842,  the  defendant,  the  administrator,  chose  to  consider  it  as 

[  the  debt  of  his  father,  it  was  so  put  down,  in  the  settlement, 

j  and  by  it  the  defendant  stated  it  was  to  be  paid.    The  distri- 

butees of  his  father,   \^ho  were  present,  and  whose  shares 
were  ascertained  by  the  settlement,  left. in  his  |;iands  a  sum 
sufficient  to  pay  it,  and  the  $%  60,  by  deducting  the  aggre- 
I  gate  from  the  assets  in  bis  bands  before  distribution  was  ef- 

I  fected.    This  was  an  admission  of  these  sums  as  debts  of  the 

j  intestate,  and  a  promise,  both  express  and  implied,  to  pay,  and 

I  gives  the  Court  jurisdiction.    But  it  is  not  even  necessary  to 

notice  this  ground.  For  the  plaintiff,  on  the  proof  of  such^ 
facts,  could  say  to  the  defendant,  you^  as  administrator  of' 
your  father,  retained  in  your  hands  the  money  which  he  was 
.  bound  to  pay,  and  you  are  therefore  liable  as  such  adminis- 
ScbringT.  trator,  for  money  had  and  received  to  my  use.  But  it  has 
^^^^192^"^'  ^^"  supposed,  that  this  was  an  attempt  to  charge  the  admin- 
isfrator  personally  for  the  debt  of  his  intestate,  and  to  do  so 
that  it  required  a  note,  or  memorandum  in  writing,  under  the 
statute  of  frauds.  That  however  is  altogether  a  mistake ;  he 
is  charged  as  administrator,  and  his  promise  is  only  regarded 
as  evidence  of  the  debts !  As  to  the  statute  of  limitations  there 
is  no  ground  to  sustain  it.  The  statute  could  not  begin  to  run 
in  favor  of  the  defendant,  until  the  settlement,  in  the  Ordina- 
ry's office,  in  February,  1843.  For  then  he  made  the  promise, 
on  which  this  action  is  founded.  From  that  time  down  to 
April,  1846,  and  possibly  to  October,  1^8,  the  defendant  ad- 
mitted he,  as  administrator  of  his  father,  was  indebted  to  the 
plaintiff,  and  on  one  occasion  declfired  he  would  suffer  bis 
neck  veins  cut  before  he  would  plead  the  statute  of  limita- 
tions. When  the  debt  is  barred,  then  to  give  the  plaintiff  a 
cause  of  action,  there  must  be  an  explicit  promise  to  pay, 
or  a  distinct  admission  of  a  subsisting  debt,  which  the  party 
is  willing  and  liable  to  pay.    But  when  the  statute  has  not 
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run  out,  any  admission  is  sufficient  to  prevent  the  statute   Columbia. 
from  running.    That  is  the  case  here.  •  "So^,  1849. 

The  other  matters  involved  in  the  case  were  facts  properly 
submitted  to  the  jury,  and  the  Court  is  entirely  satisfied  with 
thoir  verdict. 

The  motion  for  nonsuit  or  new  trial  is  dismissed. 

The  whole  Court  concurred. 

Motion  refused. 


Smith  Mowry  ^  Son  v.  F,  A.  ^  S*  C.  Schroder. 

In  an  action  on  the  case,  a  recovery  cannot  be  had  on  a  contract,  so  as  thereby  to 
charge  a  dormant  partner  wiih  a  debt  of  the  firm. 

A  statement  in  a  count,  that  defendants,  as  partners^  bought  goods  on  credit,  then 
fraudulently  denied  the  partnership,  and  the  ostensible  dealer  transferred  to  the 
other  the  goods,  id  no  cause  of  action. 

In  case  on  a  fraud,  whereby  the  plaintiffs  aUege  that  their  whole  debt  is  lost,  it  is 
immaterial  whether  it  was  due  or  not  at  the  commencement  of  the  action. 

The  defendant  would  have  giVen  in  evidence  the  record  of  a  mortgage  executed 
to  him  by  his  brother,  although  this  was  collateral  to  the  issue,  btit  it  was  Add 
he  must  account  for  it,  by  showing  the  destruction  or  loss  of  the  original,  before 
the  secondary  proof  could  be  let  in. 

The  statement  that  one  of  the  defendants,  and  he  who  contracted  the  debt  with  the 
plaintiffs,  fraudulently  assigned  td  the  other  defendant  his  whole  estate,  to  de- 
feat the  plaintiffs's  debt,  and  this  fraud  was  consummated  by  collecting  the 
choses,  selHng  and  removing  the  goods,  &c  is  not  enough  per  se  to  entitle  the 
plaintiffs  to  recover. 

Before  Evans,  J.  cU  Edgefield^  Spring  Term^  1849. 

This  was  an  action  on  the  case.  The  first  count  charged 
the  defendants  as  partners  in  trade ;  and  the  second,  with  a 
fraudulent  combination  to  cheat  the  plaintifis  out  of  a  debt 
due  them  by  F.  A.  Schroder.  The  facts  of  the  case,  as  dis- 
closed by  the  evidence,  were  these :  The  defendant,  F.  A. 
Schroder,' was  about  the  town  of  Hamburg,  a  year  or  two, 
before  1840.  In  that  year  whilst  the  bridge  was  being  re- 
paired, he  used  a  boat  to  ferry  persons  across  the  river,  which 
he  rowed  himself;  and  to  all  external  appearances  was  poor. 
In  the  fall  of  that  year,  he  set  up  a  small  grocery  and  bar- 
room, with  a  stock  worth  from  three  to  five  hundred  dollars. 
His  business  was  gradually  increased,  and  in  a  few  years  he 
took  a  large  house,  and  separated  the  drinking  establishment 
from  his  grocery.  The  sign  over  the  door  was  "  F.  A.  Schro- 
der ;"  and  all  accounts  were  made  out  in  his  name.    In  the 
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Columbia,  summer  of  1846,  he  went  to  the  north  and  purchased  there, 

^  NoY^.  1849.^  j^jj^  jjj  Charleston,  goods  to  the  amount  of  12,000  or  15,000  . 

Ty       '  dollars,  as  variously  estimated  by  the  witnesses.   This  stock, 

^^     some  of  the  witnesses  said,  was  much  greater  than  their 

Schroder,    business  wquld  warrant,  or  the  demands  of  the  market  re* 

quired.    Of  this  stock  more  than  six  thousand  dollars  was 

E  roved  10  have  been  on  credit,  and  never  paid  for;  with  it 
e  opened  his  business  in  the  fall,  and  on  the  7th  January, 
1847,  he  conveyed  his  whole  estate,  consisting  of  a  house 
and  lot,  furniture,  goods  and  debts — valued  at  10,000  dollars-- 
to  his  brother,  S.  C.  Schroder,  in  payment  of  certain  notes, 
given  by  P.  A.  Schroder  to  S.  C.  Schroder,  for  a  large  amount. 

Among  the  creditors  who  were  unpaid,  were  the  plaintiffs, 
who  had  sold  to  F.  A.  Schroder,  in  the  course  of  the  year 
1846,  goods  to  the  amount  of  $1757  28.  For  ^.  part  of  this 
debt,  a  note  for  541  dollars  was  taken  at  four  months,  and 
was  not  due  until  March,  1847.  Immediately  after  assign- 
ment, (on  the  11th  January,)  the  plaintiffs  sued  out  their  writ 
against  both  the  defendants.  They  were  held  to  bail.  One 
Metheney  was  their  bail,  to  whom  S.  C.  Schroder  transferred 
a  part  of  the  goods  as  collateral  security.  The  balance  of 
the  goods,  and  other  property,  S.  C.  Schroder  sold  out ;  and 
finally  left  the  country  in  July,  1847.  Metheney  surrender- 
ed F.  A.  Schroder.  He  was  committed  to  jail  under  the  bail 
writ.  He  applied  for  the  benefit  of  the  Prison  Bounds  Act — 
was  convicted  of  fraud,  and  finally  escaped  by  cutting  a  hole 
through  the  ceiling  and  roof  of  the  jail.  There,  was  no  evi- 
dence that  S.  C.  Schroder  was  known  as  a  partner,  or  that 
any  credit  was  given  to  him  as  such,  in  the  sale  of  the  goods. 
The  purchases  were  made  by  and  in  the  name  of  F.  A. 
Schroder,  and  the  other  defendant  was  wholly  unknown  to 
the  plaintiffs.  The  defendants  were  brothers,  and  said  to 
be  Danes.  S.  C.  Schroder,  the  younger  brother,  came  to 
Hamburg  about  the  year  1843,  from  New  Orleans,  where, 
according  to  his  own  account,  he  had  done  a  considerable 
business ;  but  whether  a  successful  one,  the  witness  did  not 
know.  He  was  genteelly  dressed,  and  continued  to  dress  in 
the  same  way,  as  lon^  as  he  remained.  He  assisted  in  the 
store,  and  from  the  mterest  he  took  in  it,  and  the  authority 
he  elercised,  and  some  expressions  which  he  used,  the  wit- 
nesses considered  and  believed  him  a  partner. 

H,  A.  Kenrick  said  that  S.  C.  Schroder  took  an  interest  in 
the  concern^  It  was  apparently  conducted  jointly,  but  he 
never  heard  him  say  he  was  a  partner.  Heard  him  say  there 
were  a  good  many  loafers  about  the  place — that  his  brother 
had  been  supporting  them,  and  he  would  put  a  stop  to  it. — 
He  said,  J  am  not  going  to  support  them.  He  was  the  most 
business  man  of  the  two ;  and  the  other  seemed  to  defer  to 
him.    He  exercised  the  authority  of  a  principal  in  the  store. 
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Heard  him  object  to  the  mode  of  doing  business  in  Hamburg.    Coloiibia, 
Said  he  could  do  better  in  New  Orleans.    In  July,  1844,  P.  ^''^'  ^^' 
A.  Schroder  said  he  was  going  away.    He  left,  and  was  gone^    m/.l^ 
some  time.    S.  C.  Schroder  carried  on  the  business  whilst  he        '^y^ 
was  gone.    In  the  fall  of  1846,  S.  C.  Schroder  said,  wb  have     Sduoder. 
sold  20  hogsheads  of  sugar  in  Savannah,  at  a  cent  per  pound 
profit,  which  was  better  than  bringing  it  to  Hamburg ;  but 
such  an  expression  might  be,  and  is  often,  used  by  a  clerk. 
Never  heard  he  was  a  clerk. 

A.  Thomas  ;  after  the  assignment,  be  asked  F.  A.  Schroder 
if  he  had  any  mackerel ;  said  yes,  but  paused,  and  said  no ; 
but  my  brother  has.  Seemed  more  cautious  than  before. — 
Was  olteii  in  the  stora  and  would  have  applied  as  soon  to 
one  as  the  other.  Has  heard  both  of  them  direct  Brooks,  the 
clerk.  F.  A.  Schroder,  after  the  assignment,  remained  in  the 
store  as  before.  Would  as  soon  have  applied  to  buy  a  hogs- 
head of  sugar,  to  one  as  the  other ;  but  not  to  Brooks,  the 
clerk. 

Charles  Gray^  believed  them  partners.  Had  sued  them  as 
such,  but  failed  in  his  action  tor  want  of  proof.  In  1846, 
asked  F.  A.  Schroder  to  let  him  have  150  dollars  worth  of 
groceries  on  a  credit.  He  said,  ''  hold  on,"  and  went  out,  as 
witness  supposed,  to  consult  his  brother.  He  returned  and 
said  he  could  have  them.  They  had  his  note.  Whilst  F. 
A.  Schroder  was  gone  to  the  north,  in  l846,JBrooks  wrote  to 
him  to  come  and  pay ;  he  came,  but  S.  C.  Schroder  was  ab» 
sent  and  had  the  keys  of  the  desk  where  the  note  was. — 
Brooks  and  F.  A.  Schroder  he  has  seen  with  their  coats  off, 
rolling  barrels,  whilst  S.  C.  Schroder  looked  on  and  directed. 
Has  seen  S.  C.  looking  over  whilst  Brooks  was  making  out 
bills.  He  looked  more  as  if  the  whole  affair  belonged  to 
him;  but  all  bills  and  notes  were  made  out  in  the  name-of 
F.  A.  Schroder. 

Oliver  Simpson — F.  A.  Schroder  came  to  Hamburg  before 
1835.  He  had  been  security  for  F.  A.  Schroder  for  the  price 
of  a  house  and  lot  They  were  sued.  He  urged  him  to  pay. 
He  said  THET  had  bought  a  large  stock  of  goods.  He  could 
not  take  the  money  out  of  the  store,  as  his  brother  was  not 
willing.  He  coula  only  take  out  by  piece-meal.  He  would 
pay  after  awhile,  which  was  done.  He  (F.  A.  S.)  said,  be- 
fore he  went  away,  that  he  did  not  expect  to  return,  and  had 
sold  the  store  to  his  brother.  Witness  applied  to  him,  in 
1844,  to  buy  liquors;  He  said  he  must  see  his  brother — 
when  he  returned  he  said  his  brother  was  not  satisfied  with 
the  price  offered ;  and  he  had  to  give  a  \  cent  or  more  on  the 
gallon.  Could  not  buy  from  S.  C.  at  the  same  low  price  that 
he  could  from  F.  A.  Witness  and  F.  A.  Schroder  were  in 
goal  together.  He  said  that  he  and  his  brother  had  been 
partners,  but  it  could  be  proved  only  by  two  or  three  men. 
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Columbia,  The  witness  afterwards  qualified  this,  by  saying  that  he  did 

^^^^'  ^^^'j  °^^  think  he  used  the  word  partner,  but  that  his  brother  was 

^       '  interested  in  the  business. 

Mowiy  William  5^irc5— -borrowed  money  from  S.  C.  Schroder, 

Schioder.    which  was  taken  out  of  the  store  desk.    He  repaid  it  to  him. 

Saw  others  borrow  in  the  same  way — he  was  about  the  store 

acting  as  the  other  did.    He  once  borrowed  money  from  a 

clerk  in  one  of  the  stores  in  Hamburg,  and  gave  the  clerk  a 

due  bill  for  it. 

In  the  defence,  Mr.  Yancey,  who  wrote  the  assignment, 

E roved  that  he  was  apphed  to  by  S.  C.  Schroder  to  draw  it. 
[e  produced,  as  the  consideration,  the  following  notes  signed 
by  P.  A.  Schroder,  and  payable  to  S.  C.  Schroder,  viz : 

One  note  dated  at  N.  Orleans,  30th  June,  1838,  for  3000 

One  note  dated  at  Hamburg,  July  7,  1844,  2,800 

One  note  dated  at  Hamburg,  12th  May,  1844,  3,500 

One  note  dated  at  Hamburg,  4th  January,  1845,  1,800 

11,100 

Mr.  Yancey  said :  when  they  came  to  his  ofiSce  P.  A. 
Schroder  was  reluctant  to  sign  the  assignment.  The  other 
insisted,  and  they^  quarrelled  about  it — but  it  was  signed. 

A.  Richster  said  that  in  the  spring. of  1844  he  was  in  S. 
C.  Schroder's  room.  He  saw  him  have  a  heap  of  money, 
gold  and  bank  bills.  Wished  witness  to  exchange  some  En- 
glish gold  for  Spanish  16  dollar  pieces.  He  had  more  than 
$1000  in  gold,  and  a  roll  of  bills  as  large  as  he  could  grasp 
in  his  hand,  of  10,  20,  50  and  100  dollar  bills.  P.  A.  Schro- 
der increased  his  business  after  his  brother  came.  He  bad 
several  transactions,  and  was  always  referred  by  S.  G.  to  F. 
A.  to  settle  his  bills.  He  was  a  shoemaker — a  German  by 
birth ;  and  the  Schroders  and  he  spoke  the  same  language. 

The  books  were  produced,  and  Mr.  Parrott  proved  the 
writing  of  Brooks,  the  clerk,  who  wrote  "  P.  A.  Schroder"  on 
the  beginning  page.  And  on  the  book,  kept  after  the  assign- 
ment, the  name  of  S.  C.  Schroder  was  written  by  Brooks, 
the  clerk,  who  has  remdVed  to  Memphis. 

X  X  Kennedy — Lived  in  Hamburg  ;  the  business  was  con- 
ducted in  the  name  and  under  the  sign  of  P.  A.  Schroder. 
Never  saw  anything  which  indicated  that  S.  C.  Schroder 
was  a  partner.  Thought  he  was  a  clerk.  In  the  fall  of 
1846,  he  applied  for  some  fish — ^in  payment  of  an  account  of 
P.  A.  Schroder — to  S.  C.  Schroder,  who  declined  to  pay  the 
account  until  his  brother  was  consulted. 

Addison  Wray  said  he  never  heard  any  intimation  that 
S.  C.  Schroder  was  a  partner ;  but  did  not  know  they  were 
not  The  business  was  conducted  and  the  goods  marked  in 
the  name  of  P.  A.  Schroder. 
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It  was  admitted  that  Oliver  Simpson  bad  been  convicted  of  Columbu, 
rendering  a  false  schedule ;  and  a  great  many  witnesses  were  N®'*"^-  ^®*3- 
examined  as  to  bis  character.    They  all  agreed  that  it  was  ^ 
bad  or  doubtful.    Some  said  they  would  not  believe  him  ; 
and  others,  that  they  would  not  rely  on  him  where  be  had 
an  interest,  or  was  prejudiced. 

The  Circuit  Judge  charged  the  jury  that  be  was  a  partner 
who  participated  in  the  profits  of  any  business,  and  if  the 
defenaants-  were  partners,  it  was  very  immaterial  whether 
the  creditors  knew  it  or  not.  If,  therefore,  they  believed  that 
S.  C.  Schroder  was  a  partner  in  the  mercantile  business,  car- 
ried on  in  the  ntfme  of  bis  brother,  they  should  find  for  the. 
plaintifis.  On  that  question  there  was  nothing  conclusive 
in  the  evidence ;  but  if  they  could  believe  Oliver  Simpson, 
his  evidence  would  go  far  to  establish  it,  as  far  as  the  acts 
and  declarations  of  F.  A.  Schroder  could  establish  it. 

On  the  question  of  fraud,  his  Honor  charged  the  jury :  1st. 
That  the  first  enquiry  was — was  the  assignment  for  a  valu- 
able consideration?  If  there  was  no  debt,  and  the  notes 
were  fictitious,  then  k  was  a  clear  case  of  fraud  ;  and  they 
should  find  for  the  plaintifis.  2d.  If  the  notes  were  for  a 
bona  Jide  debt,  then  S.  C.  Schroder  was  a  creditor,  and  it 
was  not  fraudulent  for  a  debtor  to  prefer  one  creditor  to  an- 
other, unless  there  was  a  fraudulent  combination  between 
the  Schroders,  that  F.  A.  Schroder  should  buy  the  plaintifis's 
goods  on  credit,  and  transfer  them  to  S.  G.  Schroder,  and 
thereby  defraud  the  plaintifiis  out  of  their  just  debt.  On  the 
question  of  how  much  the  jury  should  find,  if  they  found  for 
the  plaintiffs,  he  thought  if  there  was  fraud,  the  measure  of 
damages  was  the  whole  amount  of  the  plaintifiis's  debt.  Bat 
if  they  found  on  the  partnership,  then  it  might  be,  that  the 

Elaintifi!s  could  not  recover  the  amount  of  the  note  not  due ; 
ut  as  the  action  was  case,  and  there  was  no  proof  that  the 
note  had  been  received  in  satisfaction  of  the  account,  be  di- 
rected that,  in  the  event  they  decided  in  favor  of  the  plain- 
tiffs, to  give  a  verdict  for  iYtb  whole  amount  of  their  account. 
The  jury  found  for  the  plaintifis,  in  conformity  with  these 
directions.  A  motion  was  made  for  a  nonsuit,  on  the  ground 
of  variance  between  the  declaration  and  the  proof,  which 
was  refused.    A  copy  of  the  declaration  is  annexed. 

It  should  have  been  stated  that  the  record  of  a  mortgage, 
in  the  office  of  the  clerk  of  the  Court  for  Edgefield  district, 
from  F.  A.  Schroder  to  S.  C.  Schroder,  to  secure  the  payment 
of  two  notes — one  for  $3500,  dated  June  3()th,  1838;  and 
the  other  for  $1000,  dated  July  24th,  1843 — was  offered  in 
evidence  for  the  defence,  and  refused  by  the  Court 
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Columbia, 
Nov'r.  1849. 


Mowvy 

T. 

Schroder. 


COPY  OP  DECLARATION. 

The  Staie  of  South  Carolina^ 
Edgefield  District. 

To  WIT :  Ferdinand  A.  Schroder  and  Segismond,  other- 
wise called  Seizman  C.  Schroder,  the  defendants,  were  at- 
tached to  answer  to  Smith  Mowry  d&  Lewis  D.  Mowry, 
merchants,  tcading  under  the  name  and  style  of  S.  Mowry 
&  Son,  the  plaintiffs,  of  a  plea  of  trespass  on  the  case,  and- 
80-forth.  And  thereupon,  the  said  S.  Mowry  &  Son,  the 
plaintiffs,  by  Bauskett,  their  attorney,  complain  for  that 
whereas  the  said  plaintiffs,  being  merchants  in  the  city  of 
Charleston,  and  State  aforesaid,  and  the  said  defendants  be- 
ing partners  in  trade,  and  carrying  on  trade  as  grocers  in  the 
town  of  Hambnrg,  in  the  name  and  style  of  F.  A.  Schroder ; 
they,  the  said  defendants,  heretofore,  to  wit :  on  the  day 
^  in  the  year  one  thousand  eight  hundred  and  forty- 

six,  at  Edgefield  Court  House,  in  the  district  and  State  afore- 
said, represented  and  held  themselves  out  to  the  plaintiffs  as 
being  worthy  of  credit  and  responsible  for  whatever  amount 
of  goods  they,  the  said  defendants,  might  purchase  of  said 
plaintiffs,  on  time  and  credit.  And  the  said  defendants,  by 
means  of  their  said  credit  with  the  plaintiffs,  and  with  the 
view  and  intention  to  defraud  and  injure  said  plaintiffs,  after- 
wards, to  wit :  on  the  day  and  year  and  at  the  place  afore- 
said, and  on  divers  other  days  and  times  between  that  day 
and  the  commencement  of  this  action,  piiicbaded  from  the 
said  plaintiffs  large  quantities  of  goods,  wares  and  merchan- 
dise, suitable  for  the  occupation  and  business  of  defendants, 
on  credit,  and  to  be  paid  for  by  defendants  at  certain  reason- 
able and  specified  times  thereafter,  which  said  goods,  wares 
and  msrchandise  were  of  great  value,  to  wit :  the  value  of 
two  thousand  dollars — and  the  defendants  intending  not  to 
pay  the  plaintiffs  the  amount  of  the  value  of  said  goods, 
wares  and  merchandise,  but  to  defraud  the  plaintiffs  out  of 
the  value  thereof,  afterwards,  and  while  the  said  sum  of  two 
thousand  dollars,  being  the  price  of  said  goods,  was  still  in 
arrear  and  unpaid  to  the  plaintiffa,  to  wit :  on  the  day  of 
January,  in  the  yoar  one  thousand  eieht  hundred  and  forty- 
seven,  at  the  place  aforesc^id,  agrec^d  to  hold  and  did  hold 
themselves  out  to  said  plaintiffs,  as  not  being  partners  in 
trade,  or  jointly  liable  for  the  said  goods,  wares  and  mer- 
chandise, and  alleged  and  pretended  that  the  said  Segistnond 
C.  Schroder  was  not  a  partner  of  the  said  Ferdinand  A. 
Schroder,  and  that  the  said  goods  had  been  purchased  <^ 
said  plaintiffs  on  the  sole  and  individual  account  of  said 
Ferdinand  A.  Schroder ;  and  the  said  Ferdinand  A.  Schro- 
der, at  the  time  and  place  last  aforesaid,  conveyed,  transfer- 
red and  assigned  to  the  said  Segismond  C.  Schroder,  with 
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the  view  and  intent  to  fraudalently  injare  the  plaiotiffs,  all  S^^"'*^i 
the  property  and  estate  of  the  said  Feidinand,  being  of  great  ^^^^  *®*^- 
value,  to  wit :  twelve  thousand  dollars  ;  and  the  said  Seizman, 
then  and  there,  accepted  of  said  conveyance  and  assignment, 
and  of  the  estate  and  property  therein  specified,  with  the 
same  covert  view  and  intention- to  defraud  the  plaintiffs  out 
of  their  just  demands ;  und  has  sold  or  removed  the  same 
beyond  the  limits  of  this  State,  and  to  parts  unknown.    And 
the  said  plaintiffs  aver  that  all  the  said  actings  and  doings, 
herein  before  stated,  of  the  defendants  and  of  each  of  them, 
were  by  their  mutual  concert  and  agreement  ,*  and  were,  by 
«them  jointly,  intended  to  deceive  and  defraud  the  said  plain- 
tiffs out  of  and  to  the  amount  of  the  value  of  the  said  goods, 
wares  and  merchandise,  so  sold  and  delivered  by  said  plain- 
tiffs to  the  defendants  ;  and  the  plaintiffs,  further,  aver  that 
they  have  not  received  from  the  defendants,  or  either  of  them, 
the  amount  due  them  for  said  goods,  wares  and  merchandise, 
or  any  part  thereof,  although  the  day  of  payiiient  has  long 
nnce  past.    But  that  the  same  is  unpaid  and  lost.    Whereof 
the  plaintiffs  allege  that  they  have  been  injured  and  dam- 
aged by  the  defendants  by  means  of  the  premises  aforesaid. 
2nd.  Count.— And  also  for  that  whereas  the  4said  Ferdi- 
nand A.  Schroder,  being  a  merchant  in  the  town  of  Hamburg, 
in  the  District  and  State  aforesaid,  heretofore,  to-wit :  on  the 
first  day  of  January,  in  the  year  one  thousand  eight  hundred 
and  forty-seven,  at  Edgefield  Court  House,  in  the  •  District 
and  State  aforesaid,  was  indebted  to  the  plaintiffs  in  a  large 
sum  of  money,  to-wit :  two  thousand  dollars,  for  divers  goods, 
wares  and  merchandise,  by  the  plaintiffs  before  that  time  sold 
and  deliveYed  to  the  said  Ferdinand  A.  Schroder,  and  was 
also  seized  and  possessed  of  a  large  estate,  property,  choses 
in  action,  cash  and  other  effects  of  great  value,  to-wit :  twelve 
thousand  dollars,  which  was  sufficient  to  pay  and  discharge 
as  well  the  said  debt  due  by  the  said  Ferdinand  A  Schroder 
to  the  plaintiffs,  as  all  other  debts  which  he,  the  -said  Ferdi- 
nand A.  Schroder,  owed  to  his  other  creditors ;  and  the  said 
Ferdinand  A.  Schroder,  being  so  indebted  to  the  plaintiffs, 
and  being  so  seized  and  possessed  of  said  property  and  effects 
to  the  value  aforesaid,  they,  the  said  Ferdinand  A.  Schroder 
and  Segismond  0.  Schroder,  the  defendants,  afterwards,  to- 
wit  :  on  the  day  and  year  and  at  the  place  last  aforesaid, 
concocted,  confederated  and  conspired  together  to  defraud  the 
said  plaintiffs,  and  deprive  them  of  their  said  debt  due  to 
them  by  the  said  Ferdinand  A.  Schroder  as  aforesaid,  and  af- 
terwards, to-wit :  on  the  day  and  year  and  at  the  place  afore- 
said, both  of  said  defendants,  intending  and  designing  to  in- 
jnre  the  said  plaintiffs  and  defraud  them  of  their  said  debt 
against  the  said  Ferdinand  A.  Schroder,  and  thereby  cause 
a  total  loss  of  the  same,  the  said  Ferdinand  A.  Schroder  con- 
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CoTATMBiA,  veyed)  transferred,  assigned  ^nd  delivered  to  the  said  Segis-  - 
UovV.  1849.^  mond  C.  Schroder,  all  the  estate,  property,  choses  in  action, 
^^  ""  ^  cash  and  oihei  effects  and  assets  ofhim  the  said  Ferdinand  A. 
Mowry  gchroder,  without  receiving  any  valuadle  consideration  there- 
Sdiioder.  of  whatever ;  and  he,  the  said  Segismond  C.  Schroder,  then 
and  there  accepted  and  received  of  and  from  him,  the  said 
Ferdinand  A.  Schroder,  the  conveyance  and  assignment,  and 
also  ail  the  said  estate,  property,  choses  in  action,  cash  and 
other  effects  and  assets  of  or  belonging  to  the  said  Ferdinand 
A.  Schroder,  without  paying  or  giving  to  him,  the  said  Fer- 
dinand A.  Schroder,  any  adequate  or  valuable  consideration 
thereof;  and  therefore  the  said  defendants,  with  the  view  and 
intention  still  to  defraud  the  plaintiffs  of  their  said  debt  due 
them  by  the  said  Ferdinand,  give  out,  pretended  and  alleged 
that  the  said  Ferdinand"  A,  Schroder  was  wholly  bankrupt 
and  insolvent)  and  that  he,  the  said  Segismond  C.  Schroder, 
was  the  botia-fide  owner  and  proprietor  of  all  the  said  estate, 
property,  cash  and  other  effects  and  assets  which  bad  been  so 
conveyed,  assigned  and  delivered  to  him  by  the  said  Ferdi- 
nand A.  Schroder  as  aforesaid.  And  the  said  Segismond  C. 
Schroder,  with  the  consent  and  approbation  of  the  said  Fer- 
dinand, afterwards,  to-wit :  on  the  day  and  year  and  at  the 
place  last  aforesaid,  sold  and  removed  beyond  the  State  and 
to  parts  unknown,  the  whole  of  the  said  estate,  property,  cash, 
effects  and  other  assets.  And  the  plaintiffa  aver  tnat  the  ac- 
tings and  doings  of  the  defendants,  and  each  of  them,  (in  this 
count  before  stated)  were  done  and  committed  by  them,  with 
the  purpose  and  intent  to  defraud  the  plaintiffs  of  their  just 
debt  and  demand  against  the  said  Ferdinand  A.  Schroder,  and 
thev  have  not- received  the  same  or  any  part  thereof,  and  the 
saia  Ferdinand  A.  Schroder  has  no  known  or  visible  means 
of  paying  said  debt  or  any  part  thereof;  and  that  the  same 
has  been  by  the  said  fraud  and  misconduct  of  the  defendants 
wholly  lost  to  the  plaintiffs;  whereupon  the  said  plaintifiis 
say  that  they  have  been  injured  and  have  sustained  dama- 
ges to  the  amount  of  three  thousand  dollars ;  and  therefore 
they  bring  suit  and-so-forth. 
Baushkt^  plaintiffs's  attorney. 

The  defendants  moved  in  the  Court  of  Appeals  for  a  non- 
suit or  new  trial,  on  the  grounds — 

1st.  That  the  statement  of  their  injury  by  the  plaintiffs 
was  not  supported  by  the  proof,  particularly  the  allegations 
that  defendants  were  partners  in  trade — that  the  gcMds  of 
plaintiff  were  purchased  by  defendants  on  their  joint  respon- 
sibility-^and  that  defendants  had  removed  the  goods. 

2nd.  That  the  only  fraud  in  the  matters  in  controversy  al- 
leged and  proved  against  S.  C.  Schroder  is  his  acceptance  of 
an  assignment  from  the  other  defendant;  and  this -is  insuffi- 
cient to  make  him  liable  iu  an  action  upon  the  case. 
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3rd.  That  the  debt  of  the  plaiotiffs  was  not  dae  at  the  time   Cot^mau, 
of  suit  brought.  NotV.  1849. 

4ih.  The  defendants  were  not  partners.  ^ ^        ' 

6th.  That  defendants  were  not  liable  upon  the  case  laid     ^^^ 
and  prored.  Behiodtr. 

6th.  That  the  record  of  a  mortgage,  executed  by  F.  A. 
Schroder  to  Segismond  C.  Schroder  on  the  6th  of  October, 
1843.  to  secure  the  payment  of  a  note  for  $3,600,  given  in 
New  Orleans,  on  the  30th  of  June,  1838,  ought  to  have  been 
admitted  in  evidence  on  the  trial  of  this  case. — And  it  is 
respectfully  submitted  that  His  Honor  erred  in  refusing  to 
admit  the  aforesaid  record. 

Qray  ^  Yancey^  for  the  motions. 
Bausketi,  contra. 

Chiria^  per  O'Neall,  J. — The  grounds  of  appeal  have 
placed  the  defendants's  defence  in  such  a  way  before  the 
Ck>urt,  that  it  is  manifest  the  case  of  the  plaintiffs,  in  the 
proof,  was  a  great  deal  more  looked  to  than  the  record.  The 
charge  of  the  Judge  below  shows  that  he  and  the  attorneys 
concerned  regarded  the  case  in  a  twofold  aspect,  as  first 
resting  on  the  question  of  partnerriiip,  and  then  the  fraud 
committed  in  the  assignment.  But  it  is  plain,  that  in  an  ac- 
tion on  the  case,  properly  so  called,  a  contract  involving  the 
question  of  dormant  partnership,  so  as  to  make  one  ostensi- 
bly not  a  partner,  liable,  cannot  be  set  up.  Here  the  ffrava- 
men  of  this  case,  set  out  in  the  first  count,  is,  that  goods  were 
bought  by  the  defendants,  partners  in  trade,  on  credit,  and 
the  fraud  is  alleged  to  be,  in  afterwards  holding  out  that  they 
were  not  partners,  and  assigning  all  the  property  by. the  one 
doing  business  to  the  other,  alleged  not  to  be  a  partner. — 
^^his  count  is  really  and  truly  no  cause  of  action  whatever. 
We  suppose  it  was  intended  to  cover  such  a  case  as  is  de- 
scribed in  the  2d  para^^raph,  on  page  139,  of  brother  Withefs's 
opinion,  in  the  case  of  Cfray  v.  JSkhroder^  2  Strobhart,  and  if 
it  had  made  that  case,  then,  indeed,  the  plaintiffs  would  have 
had  a  case  which  could  not  be  questioned.  It  is,  however, 
remarkable,  that  the  first  ground  of  appeal  does  not  even 
seem  to  question  the  sufficiency  of  the  count — it  alleges 
merely  that  the  proof  does  not  come  up  to  the  allegations. 

The  second  ground  is  equally  untenable,  taken  by  itself. — 
For  it  merely  questions  the  sufficiency  of  the  proof  of  the 
fraud,  by  singling  out  one  specification,  when  that  was  only 
one  of  many  circumstances  pointing  to  the  conclusion  of 
fraud.  The  third  ground,  too,  is  a  misconception  of  law. — 
The  plaintiffs's  case  is  not  based  upon  their  contract, — it  pro- 
ceeds upon  the  fraud,  and  undertakes  to  show  that,  by  its 
consummation,  they  have  lost  all  possibility  of  collecting 
their  debt.    Whether  it  was  due  or  not  is,  in  this  view, 
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CoLuicwA,   wholly  immaterial.    But  the  fact  is,  that  the  great  bulk  of 
Nov'r.  IQ49.  ^y^^  j^j^^  ^^  j^^  before  the  writ  issued.    The  4th  ground 


undertakes  to  allege  in  fcict^  that  they  were  not  partners. — 
Movry  ^^js  could  uot  avail  the  defendants,  if  that  really  were  a 
Schroder,  question  in  the  case.  For  the  proof  is  quite  enough  to  satis- 
fy us  as  it  did  the  jury.  The  6th  ground  will  be  next  con- 
si'iered.  I  have  no  doubt  the  Judge's  decision  was  right. — 
It  is  true,  on  mere  collateral  questions,  a  party  not  in  law 
rrgarded  as  in  possession  of  a  paper,  is  allowed  to  give  se- 
condary evidence  of  its  existence  and  contents ;  but^e  the 
defendant  either  had  ox  ought  to  have  had  the  mortgage.  If 
he  could  not  produce  it,  it  was  his  business  to  give  such  an 
account  of  its  loss  or  destruction,  as  would  have  let  in  the 
secondary  proof  The  fifth  ground  is  the  only  one  which 
can  avail  the  defendants,  and  that  only  in  part.  The  case 
laid  is  defective.  The  1st  count  has  already  been  shown  to 
be  a  clear  misconception.  The  2d  count  is  thought,  by  a 
majority  of  the  Court,  not  to  state  a  sufficient  case.  I  con- 
fess, however,  that  after  verdict,  I  should  have  been  much 
dis{K)sed  to  sustain  it.  It  is  true,  it  is  inartificially  drawn ; 
yet  the  gravamen  of  the  action,  the  intent  to  defraud  the 
plaintiffs,  in  assigning  the  estate  of  the  ostensible  partner  to 
the  dormant  partner,  the  collection  of  the  choses  in  action, 
the  sale  of  and  removal  of  the  goods,  seem  to  me  sufficiently 
to  make  out  a  case,  helped  as  it  is  after  verdict,  by  every  in- 
tendment of  the  law.  Yet,  as  a  majority  of  the  Court  think 
that  count  states  no  case,  and  as  there  was  a  clear  mistake 
in  saying  to  the  jury,  in  this  action^  "  if  they  believed  that 
S.  C.  Schroder  was  a  partner  in  the  mercaniitle  business  car- 
ried on  in  the  name  or  his  brother,  they  should  find  for  the 
plaintiffs,"  I  agree  to  a  new  trial,  with  leave  to  theplainliffis 
to  amend.  The  motion  for  a  new  trial  is,  therefore,  granted, 
with  leave  to  the  plaintiffs  to  amend  their  declaration  by  ad- 
ding a  count  or  counts  which  may  cover  the  supposed  fraud, 
and  the  evidence  to  be  adduced. 

The  whole  Court  concurred. 

Motion  for  a  new  trial  granted. 
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Elizabeth  Black  et  al.  v.  J,  Barney ^  late  sheriffs  and  hie      Coldkbia, 

sureties.  No? 'r.  1849. 

« , 

Upon  the  return  of  Commissionen,  under  proceedings  had  in  the  Court  of  Com-        Black 
mon  FleaAf  for  partition  of  an  intestate's  estate,  an  order  of  sale  was  made,       p  ^* 
directing  certain  tracts  of  land  to  be  sold  by  the  sheriff,  bonds,  dEc  taken,  and       "^  ™*/ • 
the  proceeds  of  the  sales  to  be  paid  over,  &c.  to  the  distributees.    The  Court 
hdd  that  this  was  sufficient  authority  for  the  sheriff  to  collect  and  distribute — 
that  the  money  which  he  thus  collected,  was  "money  which  came  to  his  hands 
as  sheHffj"  and  that,  for  his  failure  to  pay  it  on  demand  to  the  persons  entitled 
to  it,  his  sureties  were  answerable  under  his  official  bond. 

Where  the  sheriff,  being  holder  of  a  bond  given  to  him  for  the  purchase  money  of 
land  sold  for  partition,^  under  proceedings  had  in  the  Court  of  Common  Pleas, 
received  a  payment  thereon  before  it  was  due,  and  delivered  the  bond  to  the 
obligor,  the  Court  Md  that  all  recourse,  either  to  the  obligor  or  to  the  land,  was 
lost  to  the  distributees, — and  that  the  sureties  of  the  sheriff  became  liable  for 
the  amount  thus  recdved  by  him,  on  his  fiulure  lo  pay  it  over  to  the  paitiea 
enutjed,  on  demand. 

Under  the  breaches  assigned,  of  not  taking  bonds,  and  not  turning  over  bond*— 
money  received  by  the  sheriff,  and  not  paid  by  him,  (although  the  bond,  upon 
which  it  was  received  and  credited,  had  been  turned  over  to  his  suooessor  in 
office,)  may  be  recovered,  just  as  if,  in  violation  of  his  duty,  he  had  taken  no 
bond  for  so  much  as  his  payments  are  deficient 

A  suitor  shall  not  be  driven  from  his  action  on  the  official  bond,  to  some  other 
difficult  remedy,  where  there  has  been  neglect  of  official  duty  by  an  officer,  for 
the  faithful  dischaxge  of  whose  duties  the  sureties  have  covenanted. — ^Yide 
I^nmdes  v.  Pinckney,  1  Rich.  Eq.  177. 

Before  VfARDLAw^  J.  at  Abbeville^  March^  1849. 

Suggestion  of  further  brekches  after  judgment  on  a  sheriff's 
bond.  Proceedings  were  had  in  the  Court  of  Common  Pleas, 
for  partition  between  the  widow  and  eight  children  of  John 
B.  Black,  of  the  lands  whereof  he  was  seized,  when  he  died 
intestate.  Under  a  writ  of  partition,  Commissioners  recom- 
mended that  certain  tracts  should  be  assigned  in  .severalty  to 
the  widow  and  four  of  the  children^  each  paying  for  some 
excess  of  value.,  of  the  tract  assigned  over  his  or  her  share ; 
and  that  thtee  other  tracts  should  be  sold.  An  order  of 
Court  was  made,  confirming  the  return  of  the  Commissioners, 
ordering  a  sale  of  the  three  tracts,  ''  upon  a  credit  of  one, 
two  and  three  years, — the  purchasers  to  give  bond  and  secu- 
rity with  a  mortgage  of  the  land  sold,  to  secure  the  purchase 
money ;"  and  directing  that  the  proceeds  of  sale  and  the  ex- 
cesses to  be  paid  according  to  the  return,  should  be  distribu- 
ted so  as  to  make  up  the  shares  of  the  four  children  who  had 
received  no  land. 

An  abstract  from  this  order  was  made,  to  which  were  ad- 
ded a  description  of  the  three  tracts,  and  these  words :  "  It 
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Columbia,    is  ordered  that  the  said  tracts  be  sold  on  the  securities  above 
NoY^r.  1849.  g^^  forth."    This  paper  was  signed  and  sealed  by  the  clerk, 
^^     r?^!      'called  an  order  of  scde,  and  entered  in  the  execution  book 
®^      of  sheriflf  Ramey. 

Ramey.  On  2d  December,  1844,  J.  R.  sheriff,  sold  the  three  tracts 
to  three  several  purchasers,  and  took  bonds  payable  to  ^  John- 
son Ramey,  sheriff  of  Abbeville  district,  his  successors  or 
assigns,"  conditioned  for  payment  of  the  purchase  in  three 
equal  annual  instalments, — with  mortgages,  which  were  duly 
recorded.  The  bonds  remained,  without  further  order,  in 
the  hands  of  J^  R.    His  official  term  expired  in  Feb.  1847. 

The  first  and  second  instalments  of  all  the  bonds  were  re- 
ceived by  him,  whilst  he  was  sheriff,  at  or  about  the  times 
they  severally  became  due.  At  the  time  the  second  instal- 
ments became  due,  the  third  instalment  of  the  largest  bond 
(which  would  not  have  become  due  before  the  expiration  of 
his  term)  was  received  by  J.  R.  and  that  bond,  with  its  ac- 
companying mortgage,  delivered  by  him  to  the  obligor.  The 
other  two  bonds  were,  by  him,  delivered  to  his  successor  in 
office,  credited  by  his  acknowledgment  of  the  sums  that  bad 
been  received  by  him  upon  them.  The  other  mortgages 
were  left  amongst  the  papers  of  his  office,  but  were  not  in- 
cluded in  the  schedule  and  receipt  which  was  signed  by  bis 
successor,  and  were  not  found  till  some  short  time  before  the 
trial. 

Some  of  the  monies  received  by  J.  R.  was  paid  to  the  re- 
lators. Amongst  his  payments  was  $1530  89,  on  the  18th 
of  January,  1847 — which  sum  was  the  amount  received  by 
him  on  the  2d  December,  1846,  (the  day  the  second  instal- 
ments became  due,)  including  the  3d  instalment  of  the  lar- 
gest bond.  After  that  day  he  received  no  more  on  any  of 
these  bonds ;  so  that,  as  was  argued,  the  amount  not  paid 
over  by  him  was  part  of  the  first  or  second  instalments,  re- 
ceived prior  to  that  day,  which  he  had  retained,  and  no  part 
of  the  third  instalment  which  he  had  received  in  anticipa- 
tion. 

The  relators  claimed  the  balance  in  J.  R's.  hands,  with  in- 
terest from  the  day  of  a  demand  which  they  made  after  his 
term  of  office  had  expired.  The  breaches  assigned  were — 
1.  J.  R's.  neglect  to  take  bonds  and  mortgages.  2.  His  ne- 
glect to  pay  over  the  money  he  had  received.  3.  His  neglect 
to  turn  over  to  his  successor,  the  bonds  and  mortgages  which 
he  took.  The  defendants  pleaded — 1.  A  kind  of  general 
issue.  2.  That  the  money  was  not  received  by  J.  R.  in  his 
office  and  duty  as  sheriff.  3.  That  he  paid  what  he  received. 
Issues  to  the  country  were  joined. 

The  amount  received  and  withheld  having  been  ascer- 
tained without  dispute,  the  Circuit  Judge  held  that  the  de- 
fendants were  liable. 
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He  said  he  thought  that,  regu)arl7,  the  sheriff,  after  the  Colimbia, 
sale,  should  have  returned  to  the  Court  a  statement  of  what.^®^*  ^®^- 
he  had  done  in  execution  of  its  order,  accompanied  by  the 
bonds  and  mortgages  he  had  taken  ;  and  that,  then,  an  order 
of  distribution  should  have  been  made.  That  the  sheriff 
was  not  bound  to  collect  the  money  secured  by  the  bonds, 
and  in  due  course  sboirid  not  have  done  so  without  order ; 
but  that  the  bonds  having  been  left  in  his  hands,  the  pay- 
ments to  him  were  pro  tanto  a  discharge  of  the  obligors. — 
However,  whether  the  obligors  and  the  lands  were  discharge 
ed  or  not,  his  Honor  held  that  the  relators  had  a  right  to 
look  to  the  sheriff  and  his  sureties ;  because  it  was  the  duty 
of  the  sheriff  to  turn  over  the  bonds  to  his  successor ;  and  as 
a  total  neglect  of  that  duty,  in  reference  to  a  certain  bond, 
would  have  made  him  and  his  sureties  liable  for  the  whole 
amount  of  the  bond,  so  a  partial  neglect  as  to  other  bonds,  in 
turning  them  over,  diminished  by  credits  entered  on  them, 
made  him  and  his  sureties  liable  to  the  extent  of  the  diminu- 
tion which  had  not  been  compensated  by  his  payments. 

The  jury  found  for  the  relators  the  balance  in  the  hands 
of  J.  R.  with  interest  from  the  time  of  demand. 

The  defendants,  sureties  of  J.  Ramey,  late  sheriff  of  Ab- 
beville district,  appealed  and  moved  the  Court  of  Appeals  to 
set  aside  the  verdict,  and  for  a  new  trial,  upon  the  lollowing 
grounds: 

1.  Because  his  Honor,  the  presiding  Judge,  erred  in  hold- 
ing and  charging  that  the  sui^ties  of  the  sheriff  were  liable 
for  the  money  received  by  Johnson  Ramey,  on  the  bonds 
given  tor  the  purchase  money  of  the  lands  sold  for  partition, 
under  proceedings  in  the  Court  of  Common  Pleas. 

2.  Because  his  Honor  erred  in  holdine  and  chaiging  that 
the  receipt  of  the  money  on  the  bonds  aioresaid,  by  Johnson 
Ramey,  although  irregular  and  unwarranted  by  law  or  the 
order  of  the  Court,  was  such  an  act  of  official  misconduct  as 
to  charge  and  make  liable  his  sureties. 

3.  Because  his  Honor  erred  in  holding  and  chaining  that 
the  sureties  were  liable  for  money  received  on  said  bonds— 
by  Johnson  Ramey — before  it  became  due,  and  before  there 
was  any  legal  obligation  or  duty  on  the  part  of  the  obligors 
to  pay  it,  and  before,  by  law  and  the  order  of  the  said  Court, 
it  was  required  to  be  paid. 

4.  Because  his  Honor  erred  in  holding  and  charging  that 
the  relators  had  been  injured  and  damnified  to  the  amount  of 
the  credits  and  receipts  made  and  entered  upon  said  bonds 
by  J.  Ramey,.  while  sheriff,  and  for  which  his  sureties  were 
liable ;  whereas  it  is  respectfully  submitted  that  no  injury  had 
been  sustained   by  payments  illegally  and  unwarrantaUy 

11 
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Columbia,   made,  and  that  the  relators  had  full  and  ample  remedy,  both 
NoVr.  18^  against  the  purchasers  of  the  land  and  the  land  itself. 
^    '    -  6.  Because  the  charge  of  his  Honor  was,  in  other  respects, 

erroneous,  and  the  verdict  contrary  to  law. 


Black 

V. 


Ramey.  y^  Thompson  A*  B,  Y.  Martifi,  for  the  motion. 

Perrin  ^  McGowan^  contra. 

6  Stau  164.  Curioj  per  Wardlaw,  J. — The  Act  of  1791,  which  au- 
thorized proceedings  for  the  partition  of  iniestates's  estates,  to 
be  had  in  either  the  Court  of  Oommon  Pleas  or  the  Court  of 
Equity,  directs  that  where  it  shall  appear  to  be  more  for  the 
interests  of  all  parties,  the  Court  shall  order  a  sale,  on  such 
credit  and  terms  as  shall  seem  right,  and  that  the  property 
sold  shall  stand  pledged  for  the  payment  of  the  purchase 
money :  but  as  to  the  officer  who  shall  sell,  and  the  duties 
which  shall  devolve  upon  him,  nothing  is  said  in  the  Act, 
but  all. is  left  to  the  orders  and  practice  of  the  Court.  The 
sheriff  is  the  executive  officer  of  the  Court  of  Common 
Pleas  ]  and  when  in  that  Court  an  order  for  sale  on  credit 
has  been  made,  and  a  copy  thereof  has  been  lodged  in  the 
sheriff's  office,  or  other  sufficient  notice  given  to  the  sheriff, 
he  is  bound  to  execute  the  order — not  only  by  selling  but  by 
taking  bond  payable  to  himself  officially,  with  such  securi- 
ties as  may  have  been  required  by  the  order.  What  more 
ought  the  sheriff  to  do  ? 

1  Bail  70.  In  the  case  of  Smith  v.  Smithy  upon'a  question  concerning 
the  fees  the  sheriff  was  entitled  to,  Judge  Johnson  arguendo 
said,  "  The  receipt  and  payment  over  of  the  money,  consti- 
tutes no  part  of  the  sheriff's  officialduty.  All  that  the  law 
requires  of  him,  is  to  obey  the  order  directing  the  sale,  and 
to  return  to  the  Court  his  proceedings  thereon :  then  his  offi- 
cial functions  end*"  .  In  conformity  with  the  course  here  in- 
dicated, and  with  the  practice  in  equity,  it  is  safe,  and  ren- 
ders proceedings  symmetrical,  for  the  sheriff  to  return  to  the 
Gom*t,  at  the  first  term  after  his  sale,  his  proceedings  under 
every  order  for  sale,  and  to  obtain  from  the  Court  an  order 
for  delivery  of  the  bonds,  or  for  collection  and  payment  of 
the  money  into  Court,  or  for  collection  and  distribution  of  the 
moneyj  or  such  other  order  as  may  be  desired  by  the  parties 
and  thought  expedient  by  the  Court.  Where  some  of  the 
distributees  have  received  their  shares  in  part  by  land  assign- 
ed to  them,  or  some  have  received  more  than  their  proper 
shares,  and  are  required  to  refund  excesses  which  are  to  be 
distributed,  or  wherever  there  is  any  difficulty  in  t)ie  distri- 
bution, or  uncertainty  in  the  persons  to  whom  money  should 
be  paid,  there  is  .especial  propriety  in  the  sheriff's  making  a 
return,  in  order  that  calculations  may  be  made  by  a  proper 
officer,  and  that  all  doubts  may  be  removed  by  an  order  of 
3  HiU,  197.    Court.    But  in  the  case  ojt   Pitts  v.   Wicker^  involving  a 
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question  as  to  the  marital  rights  of  a  husband,  in  jportion  of  S^™Vfx 
a  bond  which  a  sheriff  had  taken  under  order  tor  sale  in  Nov'r.  1849.^ 
partition,  whilst  payments  which  had  been  made  to  the  sher-        /T 
iff  are  recognized  as  proper,  it  is  said  by  Judge  Butler,  "  The        ^ 
sheriff,  lilce  any  other  obligee,  having  the  legal  title  of  the     Ramejr, 
bond  in  him,  could  demand  and  receive  the  money  secured 
by  itj  and  hold  it  subject  to  the  control  and  direction  of  the 
Court.     He  might  have  collected  and  paid  the  m(Hiey  into 
Court,  and  asked  an  order  for  its  distribution."    In  the  case  ^^  a^mcC 
of  Hood  V.  Archer^  also  concerning  the  marital  rights,  money      '  149. 
had  been  paid  to  the  sheriff,  and  his  receipt  of  it  was  treated 
as  a  thing  in  regular  course.    The  6  section  of  the  Sheriff's 
Act  of  1839,  under  the  head  Sale  Book,  manifestly  contera-  11  Stat  27. 
plates  not  only  the  taking  of  boifd  with  sureties,  by  a  sheriff, 
but  his  keeping  of  "  money  bonds."    The  usage  which  has 
long  prevailed,  is  for  the  sheriff  to  collect  the  bonds  and  dis- 
tribute the  proceeds,  where  the  mode  of  distribution  has  been 
Eroperly  pointed  out  in  the  proceedings.    In  the  case  now 
efore  us,  the  order  of  sale  directs  certain  tracts  of  land  to 
be  sold  by  the  sheriff,  and  that  -'  Ihe  proceeds  of  this  sale, 
with  the  excesses,  &c.  be  paid  over — one-third  to  Elizabeth 
Black,  and  the  other  two-thirds  equally  divided  between  the 
eight  children  of  John  B.  Black,  deceased."    This  seems  to 
be  sufficient  authority  for  the  sheruS*  to  collect  and  distribute.     . 
The  money  which  he  has  collected  is  '^  money  which  came 
to  his  hands  as  sheriff,"  according  to  the  terms  of  the  21st 
section  of  the  Sheriff's  Act  aforesaid ;  and  for  his  failure  to 
pay  it  upon  demand  to  the  persons  entitled  to  it,  his  sureties 
are  answerable  under  his  official  bond.    From  a  statement  ot 
the  sheriff's  receipts  and  payments,  which  has  been  exhibit^ 
ed  in  this  Court,  it  seems  probable  that  the  argument  urged 
on  the  circuit,  (to  show  that  the  balance  remaining  in  the 
hands  of  the  late  sheriff  Ramey,  is  part  of  the  second  instal- 
ments of  the  bonds,)  is  not  sound,  and  that  really  that  bal- 
ance consists  entirely  o{  the  third  instalment  01   Young's 
bond,  receivqd  by  the  sheriff  a  year  before  it  was  due.    But 
it  can  make  no  difference.    It  was  the  right  of  the  obligor  of 
the  bond,  to  delay  payment  'till  the  appointed  day ;  but  if  he 
chose  to  waive  that  right,  the  sheriff,  as  obligee  and  holder 
of  the  bond,  could  receive  payment ;  and  after  the  sheriff's 
receipt  of  the  money  honestly  paid,  and  delivery  of  the  bond, 
all  recourse,  either  to  the  obligor  or  the  land,  was  lost  to  the 
distributees.    Any  unfairness  or  collusion  between  the  obli- 
gor and  the  sheriff,  might  have  made  a  case  in  which  some 
remedy  against  the  obligor  would  still  remain  to  the  distribu- 
tees :  but  it  is  not  for  the  sheriff  or  his  sureties  to  suggest  or 
to  prove  such  a  case  in  defence  of  a  charge  of  official  delin- 
quency made  against  him.  According  to  the  case  of  Lowndes  |  mch.  Eq. 
V.  Pinckney^  in  the  Court  of  Errors,  a  suitor  shall  not  be       m. 
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CoLUMWA,  driven  from  his  action  on  the  official  bond  to  some  other  dif- 
Novr.  18^.  g^yj^  remedy,  where  there  has  been  neglect  of  official  duty 
"^  by  an  officer,  for  the  faithful  discharge  of  whose  duties  the 
sureties  have  covenanted.    By  delivering  the  bond  to  the  ob- 


Bowie 

lUuney.  Hgor,  the  sheriff  rendered  it  impossible  for  himself  to  comply 
with  the  duty  of  turning  it  over  to  his  successor,  according 
to  the  7th  section  of  the  Sheriff  s  Act  aforesaid :  and  the  ne- 
glect of  that  duty,  independent  of  his  receipt  of  the  money, 
makes  his  sureties  liable  for  the  value  of  the  bond,  after  de- 
ducting therefrom  the  payments  that  have  been  made  by  the 
sheriff.  In  like  manner,  too,  under  the  breaches  assigned,  of 
not  taking  bond,  and  not  turning  over  bonds,  money  received 
by  the  sheriff  and  not  paid  by  him,  (although  the  bond  upon 
which  it  was  received  and  credited,  has  been  turned  over,} 
may  be  recovered  just  as  if,  in  violation  of  his  duty,  he  had 
taken  no  bond  for  so  much  as  his  payments  are  deficient. — 
The  effect  is  the  same,  indeed  is  worse,  for  if  no  bond  had 
been  taken,  recourse  might  be  had  to  the  obligor  and  the 
land  :  the  liability,  then,  should  be  the  same  too. 

The  Court  is  of  opinion  that  the  verdict  is  right,  and  the 
motion  is  dismissed. 

The  whole  court  concurred. 

Motion  refused. 


Jjouisa  A.  Bowie  et  al.  V.  J.  Ramey^  UUe  sheriffs  and 

his  sureties. 

d 

Held,  that  whenever  a  bond  taken  under  an  order  for  sale  in  partition,  is  in  the 
hands  of  a  sheriff,  and  no  direction  to  the  contrary  has  been  given,  he  may 
collect^  and  (if  the  necessery  information  has  been  given  to  him,)  may  distrib- 
ute, being  always  at  liberty  to  apply  to  the  Court  for  instructions ;  that 
money  properly  collected  by  him  on  any  such  bond,  "has  come  to  his  hands 
as  sheriff;"  that  even  a  collection  contrary  to  orders  would  be  a  violation  of 
duty  which  would  create  a  liability  for  the  injury  thereby  done,  the  least  mea- 
sure of  which  would  be  the«um  received ;  and  that  in  a  suggestion  like  this,  it 
is  sufficient  to  assign  for  breach  either  the  sneriff 's  neglect  to  pay  over  the 
money  he  received,  or  his  neglect  to  take  and  turn  over  bonds  as  required  by 
law.     . 

Before  Wardlaw,  J.  at  AbbeviUe,  March^  1849, 

Ante,  p.  79.  This  case  is  in  the  main  like  that  of  Black  v.  Ramey  et  al. 
There  were  proceedings  in  partition  at  law, — order  for  sale 
of  land, — sale — ^bond  taken, — bond  turned  over  to  successor, 
diminished  by  credits  for  money  which  the  Sheriff  had  re* 
ceived,— and  demand  after  expiration  of  J.  R's.  official  tenn. 
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Verdict  for  the  relators,  balance  in  the  hands  of  J.  R.,  with  ^^^2^ 
interest  from  the  time  of  demand.  .  ^^^''  ^®^- 

The  defendants,  sureties  of  J.  Ramey,  appealed  and  moved 
the  Court  of  Appeals  to  set  aside  the  verdict,  and  for  a  new 
trial. 

1.  Because  it  is  respectfully  submitted  that  his  Honor  the 
presiding  Judge  erred,  in  holding  and  charging  that  the  su- 
reties of  the  Sheriff  were  liable  for  the  money  received  by 
Johnson  Ramey  on  the  bond  given  forjhe  purchase  money 
of  the  land  sold  for  partition,  under  proceedings  in  the  Court 
of  Common  Pleas.  * 

2.  Because  his  Honor  erred  in  holding  and  charging  that 
the  receipt  of  the  money  on  the  bond  aforesaid,  by  Johnson 
Ramey,  although  irregular  and  unwarranted  by  law  or  the 
order  of  the  Court,  was  such  an  act  of  official  misconduct  as 
to  charge  and  make  liable  his  sureties. 

3.  Because  his  Honor  erred  in  holding  and  charging  that 
the  relators  hLd  been  injured  and  damnified  to  the  amount 
of  the  credits  and  receipts  made  and  entered  upon  said  bonds 
by  J.  Ramey,  while  Sheriff,  and  for  which  his  sureties  were 
liable ;  whereas  it  is  respectfully  submitted  that  no  injury 
had  been  sustained  by  payments  illegally  and  unwarrantably 
made,  and  that  the  relators  had  full  and  ample  remedy,  both 
against  the  purchasers  of  the  land  and  Xhe  land  itself. 

4.  Because  the  charge  of  his  Honor  was  in  other  respects 
erroneous,  and  the  verdict  contrary  to  law. 

Thomson  ^  Fair,  for  the  motion. 

Wilson^  contra. 

Curioj  per  Wardlaw,  J. — For  the  reasons  of  the  decision 
in  this  case,  I  refer  to  the  opinion  just  pronounced  in  the  case 
of  Eliz.  Black  et  al,  against  the  same  defendants. 

In  this  case  there  was  no  direction  for  payment  given  in 
the  order  of  sale,  and  no  receipt  of  money  before  it  was  due. 

This  Court  is,  however,  of  opinion  that  whenever  a  bond 
taken  under  an  order  for  sale  in  partition  is  in  the  hands  of 
a  sheriff,  and  no  directions  to  the  contrary  has  been  given, 
he  may  collect,  and  (if  the  necessary  information  has  been 
given  to  him,}  may  distribute,  being  always  at  liberty  to  ap- 
ply to  the  Court  for  instructions ;  that  money  properly  collec- 
ted by  him  on  any  such  bond  '*  has  come  to  his  hands  as 
sheriff;"  and  even  a  collection  contrary  to  orders  would  be  a 
violation  of  duty  which  would  create  a  liability  for  the  inju- 
ry thereby  done,  the  least  measure  of  which  would  be  the 
sum  received ;  and  that  in  a  suggestion  like  this  it  is  suffi- 
cient to  assign  for  breach  either  the  sheriff's  neglect  to  pay 
over  the  money  he  received;  or  his  neglect  to  take  and  turn 
over  bonds  as  required  by  law. 

The  whole  Court  concurred. 
Motion  refused. 
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Columbia, 
Nov'r.  18fi. 


Brigga 

V. 

CottroU* 


A.  S.  Briggs  V.  iL  CottrelL 

The  Act  of  1847,  which  extends  to  four  years  the  time  in  which  a  magistrate's 
execution  may  be  levied  without  renewal,  hdd  to  be  prospective,  and  not  to 
embrace  executions  which  were  issued  before  it  was  passed. 

Before  Wardlaw,  J.  at  Pickens^  April,  1849. 

Sum.  pro.  on  a  magistrate's  execution  dated  Oct.  1847. 

The  defendant  insisted  that  this  execution  was  embraced 
by  an  Act  passed  December,  1847,  which  extends  to  four 
years  the  time  that  a  magistrate's  execution  may  retain  ac- 
tive energy  without  renewal ;  and  so,  that  the  plaintiff,  hav- 
ing had,  at  the  commencement  of  his  suit,  an  effective  pro- 
cess of  execution  in  full  force,  could  not  maintain  this  action. 

His  Honor  held  that  the  Act  was  altogether  prospective, 
and  did  not  embrace  executions  which  were  issued  before  it 
passed. 

Decree  for  the  plaintiff. 

The  defendant  appealed  and  moved  to  reverse  his  Hon^ 
or's  decree,  on  the  following  grounds : 

1st.  Because  the  active  energy  of  the  execution  in  ques- 
tion was  preserved'  by  the  Act  of  1847,  and  if  so,  no  suit 
could  or  ought  to  have  beeen  brought  thereon. 

2d.  Because,  even  if  this  action  had  been  otherwise  sus- 
tainable, it  should  have  been  shown  as  a  condition  precedent, 
by  the  return  of  the  proper  officer,  how  the  execution  had 
been  disposed  of,  whether  satisfied  wholly  or  partially,  or  not 
at  all,  by  the  provisions  of  the  15th  section  of  the  Magistrates's 
Act  of  1839— which  it  did  not. 

3d.  Because  his  Honor's  decree  was  against  law  and  the 
true  construction  and  intent  of  the  A.  A.  of  1847« 

Pfirryy  for  the  motion. 

Elford,  contra. 

Curia,  per  Wardlaw,  J. — ^Under  the  Act  of  1839,  a  majg- 
11  Stat  18.   istrate's  execution  might  be  levied  within  one  year  from  its 
date,  and  not  afterwards,  unless  it  was  renewed. 

The  Act  of  1847  provides  that  "  from  and  after  the  pas- 
sing of  this  Act,  any  execution  lawfully  issued  by  any  mag- 
U  Stat  423.  ^^^^^^  ^f  this  Slate,  may  be  levied  at  any  time  within  four 
years  from  the  date  thereof,  and  not  afterwards,  unless  re- 
newed," &,c.  This  court  agrees  that  the  meaning  of  this  is 
as  if  it  had  been  written,  any  execution  hereafter  lawfully 
issued,  ^c.  may  he  levied,  ^c 

The  motion  is  dismissed. 

The  whole  Court  concurred. 
Motion  refused. 
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The  Bank  of  Hcanburg  Y.  Addison  Wray.  Columbia, 

NoT*r.  1849. 

If  one  sign  a  note,  or  endorse  a  bill,  as  agent,  when  he  is  not  agent,  he  is  peiwm*  ^        .  y     ■    ^ 
ally  liable,  although  he  do  so  bona  fidt^  and  does  no  other  act  to  deceive  or       Bank  of 
mislead  the  person  with  whom  he  deals,  except  by  the  assumption  of  agency     Hamburg 
when  he  is  not  agent.  Wray. 

Falsehood  and  deceit  are  not  necessary  to  charge  an  agent  personally  with  a  con- 
tract he  had  no  authority  to  make. 

The  endorser  of  a  bill  of  exchange,  who,  with  a  full  knowledge  of  the  failure  of 
the  drawee,  and  of  all  the  circimistances  which  might  afiect  his  own  liability, 
gave  his  note  for  the  amount  of  the  bill,  interest  and  damages,  can,  when  sued, 
take  no  exception  to  a  want  of  demand  and  notice. 

Where  judgment  was  confessed  upon  a  note  with  a  stay  of  execution  which 
expired  before  the  time  when,  in  the  regular  progress  of  a  suit  against  the  prin- 
cipal, execution  might  have  been  recovered,  this  was  not  such  an  extension  of 
the  time  for  the  payment  of  the  note  as  would  release  the  endorser. 

Before  Evans,  J.  at  Edgefield^  Spring  Term,  1849. 

This  was  an  action  of  assumpsit.  There  were  two  counts ; 
one  as  endorser  of  a  bill  of  exchange  and  the  other  as  draw- 
er of  a  promissory  note : 

One  H.  G.  Johnson  set  up  a  large  grocery  business  in  the 
town  of  Hamburg.  By  an  advertisement,  in  the  newspaper, 
Johnson  gave  notice  that  the  defendant  Wray  would  con- 
duct the  business  "and  act  as^  my  duly  authorized  agent,  in 
the  purchase  of  goods  and  every  thing  appertaining  to  my 
business,  in  the  mercantile  line."  On  the  16th  May,  1841, 
one  Wm.  Holmes  drew  a  bill  of  exchange  on  Holmes  &  Sin- 
clair, of  Savannah,  for  $3,400,  payable  to  H.  G.  Johnson,  or 
order,  at  30  days.  The  defendant  endorsed  the  bill  by  wri- 
ting the  name  of  H.  G.  Johnson,  per  A.  Wray,  agent.  The 
bill  was  negotiated  by  Holmes  at  the  Bank  of  Hamburg,  and 
the  proceeds  of  it  passed  to  bis  credit.  The  bill  was  the  eve- 
ning of  the  same  day,  (which  was  Saturday,)  forwarded  by 
H.  Hutchison,  the  Cashier  of  the  Bank,  to  Savannah,  where 
it  was  presented  and  accepted.  But  before  it  was  payable, 
and  anterior  to  the  9th  June,  Holmes  &  Sinclair,  the  accep- 
tors, failed.  The  bill  was  noted  for  non-payment  on  the  17th 
and  protested  on  the  18th  June ;  but  it  did  not  appear  that  any 
notice  had  been  given  to  either  the  drawer  or  endorser.  The 
answer  returned  when  payment  was  demanded  was,  that  it 
had  been  adjusted  by  the  parties  at  Hamburg,  or  something 
to  that  effect. 

In  consequence  of  the  failure  of  Holmes  &  Sinclair,  on  the 
9th  June  a  note  was  given  to  H.  Hutchinson  and  endorsed 
by  him  to  the  Bank  of  Hamburg,  for  $3,435,  the  amoant  of 
the  bill  before  mentioned  and  expenses,  signed  by  Wm. 
Holmes,  as  principal,  and  H.  G.  Johnson,  per  A.  Wray,  agent, 
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CoLtniwA.   as  security,  payable  one  day  after  date.    Simultaneously 
Norr.  1849.^  ^jjj^  ^j^jg  j^  ^^^g  agreed  that  Holmes  should  confess  a  judg- 

"".  "*  ment  for  this  debt  and  other  debts,  which  he  owed  the  Bank, 
Hamburg  ^^^  ^^^  which  one  Britlon  Mims  was  liable.  On  the  12ih 
T.  June,  the  confession  was  given  for  $10,925,  which  included 
'^'^y*  both  this  debt  and  that  for  which  Mims  was  liable,  with  a 
stay  of  levy  and  sale,  to  the  1st  of  December ;  which  was 
followed  by  entering  up  the  judgment  and  lodging  execution. 
Holmes'  property  was  sold  in  January  afterwards,  but  not 
bringing  enough  to  pay  the  whole  amount,  the  plaintiff 
brought  an  action  to  recover  the  deficiency,  about  $1,441,  a- 
gainst  Johnson.  On  the  trial  of  that  case,  the  plaintiff  was 
non-suited,  on  the  ground  that  Wray's  agency  did  not  ex- 
tend to  the  endorsement  of  an  accommodation  bill  or  note. 
The  plaintiff  then  brought  this  action  against  Wray.  On 
the  trial,  the  facts  above  stated  were  given  in  evidence.  It 
was  also  proved  by  Holmes,  that  in  May,  1841,  he  was  en- 
gaged in  buying  Cotton,  at  Hamburg.  Wray  was  his  disbur- 
sing agent.  Before  the  15th  May,  he  had  made  an  arrange* 
ment  with  the  bank,  to  discount  his  bills  on  Holmes  io  Sin- 
clair, for  $10,000,  on  Britton  Mims'  endorsement.  That  he 
had  bought  a  lot  of  cotton  from  Wray,  some  days  before, 
who  wanted  the  money,  but  Mims  was  absent  from  Ham- 
burg. To  raise  it,  and  to  pay  for  other  purchases,  the  bill 
above  described  was  drawn,  under  an  understanding  between 
them,  that  another  bill  was  to  be  substituted,  endorsed  by 
Mims.  The  amount  of  the  bill  was  passed  to  Holmes'  credit, 
and  he  gave  Wray  a  check  for  what  he  owed  him.  The 
bill  was  endorsed  by  Wray,  for  his,  Holmes',  accommodation ; 
the  balance  was  laid  out  in  the  purchase  of  cotton.  No  oth- 
er bill  was  ever  offered  as  a  substitute,  because,  as  Holmes 
said,  the  bill  had  been  sent  off. 

Britton  Mims  said  he  was  spoken  to  by  Holmes,  to  endorse 
a  draft,  as  a  substitute  for  the  one  drawn  by  Wray.  He  had 
agreed  to  endorse  Holmes's  drafts,  but  was  out  of  town  at 
the  time  this  bill  was  drawn.  He  saw  Holmes  the  Monday 
after  the  bill  was  drawn.  It  was  a  week  after  that  the  ap- 
plication was  made  to  him  to  endorse  the  substitute.  He 
met  Holmes  coming  out  of  the  bank,  who  said  the  draft  had 
been  sent  off.  Hutchinson  said  he  sent  the  draft  off  the 
night  after  it  was  drawn.  He  was  in  Hamburg  when  the 
note  was  given — looked  upon  it  as  collateral  security. 
Would  have  preferred  a  confession  to  himself,  but  Hutchin- 
son said  the  bank  would  manage  its  own  affairs. 

Holmes'  evidence  was  taken  in  writing.  From  which  it 
appears  that  Hutchinson  was  cognizant  of  the  arrangement 
between  Holmes  and  Wray,  that  another  bill,  endorsed  by 
Mims,  was  to  be  substituted. 

His  Honor  charged  the  jury — 
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1.  That  if  one  sign  a  note  or  endorse  a  bill,  as  agent,  when    Owjmbu, 
he  is  not  agent,  he  is  personally  liable,  although  he  do  so^^^^' *^^ 
bona  fide,  and  does  no  other  act  to  mislead  or  deceive  the^    T^ 
person  with  whom  he  deals,  except  the  assumption  of  agen-    ^Sbiwg 
cy,  when  he  was  not  agent.  t. 

2.  That  the  knowledge  of  the  failure  of  Holmes  &  Sinclair,      Wray. 
and  that  the  bill  would  not  be  paid,  with  the  giving  the  note 

to  secure  the  biM,  dispensed  with  the  necessity  of  giving  no- 
tice to  Wray  of  the  non-payment  of  the  bill.  He  was  there- 
fore not  discharged  from  the  payment  of  the  note,  by  the 
subsequent  omission  to  give  him  notice  of  non-payment  of 
the  bill,  although  the  note  was  only  a  collateral  security. 

3.  That  the  stay  of  execution,  to  the  1st  of  December,  did 
not  discharge  Wray  as  security ;  because  it  had  not  varied 
the  original  contract,  and  that  the  plaintiff  had  thereby,  as 
well  for  the  defendant  as  the  bank,  acquired  an  enforceable 
execution  much  sooner  than  could  have  been  done  by  the 
ordinary  process  of  the  law. 

4.  That  if  Hutchinson  was  cognizant  of,  and  assenting  to, 
the  arrangement  between  Holmes  and  Wray,  that  another 
bill  was  to  be  substituted,  and  in  violation  of  this  had  sent 
off  the  bill  and  put  it  out  of  his  power  to  perform  the  agree- 
ment, and  that  had  operated  to  the  injury  of  the  defendant, 
he  might  be  discharged  from  liability  on  the  bill,  and  conse- 
quently on  the  note.  But  that  fact  was  not  very  clear,  and  if 
it  were,  the  evidenoe  was,  that  no  offer  had  been  ever  made 
to  substitute,  and  no  application  made  to  Mims,  until  more 
than  a  week  after,  to  sign  the  substituted  bill. 

The  Jury  found  for  the  plaintiff  the  sum  claimed,  $1441, 
with  interest. 

On  the  foot  of  the  bill  was  this  receipt : 

"June  9lh,  1841,  Received  of  Wm.  Holmes  and  H.  G.  John- 
son, their  note  for  the  debt,  interest  and  expense  of  this  draft, 
which  when  paid  will  be  in  full. 

H.  Hutchinson,  Cashier." 

The  confession  of  judgment  by  William  Holmes  was  as 
follows : 

"  H.  Hutchinson,  Cashier,     ) 

vs.  >  Declaration  in  Assumpsit 

"  William  Holmes.  ] 

^'  I  confess  judgment  in  the  above  case,  for  $10,925,  with 
interest  from  the  10th  June,  1841,  until  paid.  Stay  of  sale 
till  December  1, 1841.    This  12th  June,  1841. 

William  Holmes." 

The  defendant  appealed,  and  renewed  his  motion  for  a 
non-suit,  or  new  triaL  upon  the  grounds : 

1.  That  the  plaintiff  was  not  misled  or  deceived,  as  to 
the  defendant's  authority   to  execute  the  note   or  endorse 
the  draft  in  (tie  name  of  H.  G.  Johnson,  by  any  untruth  or 
12 
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COLUMMA 

NoVr, 


v« 


^\&^  wilful  mis-statement  proceeding  from  the  defendant ;  but  that 
.  849.^  these  acts  were  performed  by  the  defendant  in  innocent  mis- 
'    f  "^  ^*^®  ^^  ^'^  authority  in  the  premises,  and  at  the  instance  of 
l^hZs    the  plaintiff. 

▼.  2.  That  the  note  in  question  was  executed  by  way  of  col- 

Wray.  lateral  security,  for  the  discharge  of  the  liability  incurred  by 
Holmes,  as  the  drawer  of  the  draft  upon  Holmes  &  Sinclair, 
and  such  liability  having  ceased  for  want  «f  due  notice  of 
the  dishonor  of  the  draft,  the  consideration  of  the  note  there- 
by wholly  failed. 

3.  That  the  draft  was  endorsed  by  the  defendant  upon  the 
express  condition,  that  another  draft  of  like  amount  and  te- 
nor, drawn  by  Holmes  and  payable  to  and  endorsed  by  Brit- 
ton  Mims,  should  be  substituted  in  its  stead*  that  this  substi- 
tution of  securities  was  prevented  by  the  act  of  the  plaintiff, 
in  sending  the  draft  by  mail,  to  its  agent  in  Savannah,  on  the 
afternoon  of  the  very  day  it  was  executed,  therefore  the  ac- 
tion upon  the  note  cannot  be  maintained  against  defendant. 

4.  That  there  was  no  sufficient  consideration  to  uphold  the 
note  as  against  the  defendant,  or  if  there  was  originally,  that 
the  same  has  failed. 

5.  That  if  the  defendant  was  ever  liable  upon  the  note,  he 
was  discharged  from  such  liabilty,  because  of  the  extension 
of  the  time  of  payment,  by  agreement  between  the  plaintiff 
and  Holmes,  without  the  consent  of  the  defendant^  who  was 
the  mere  surety  of  Holmes. 

Carroll,  iox  the  motion. 
Bausketi,  contra. 

Curia,  per  Frost,  J. — ^The  rule  affirmed  in  Edivgs  v. 
1  Rich.  265.  Brawn,  is  stated  by  the  Circuit  Judge  with  precision  in  its 
application  to  this  case,  when  he  instructed  ihe  jury  that  **if 
one  sign  a  note  or  endorse  a  bill,  as  agent,  when  he  is  not 
agent,  he  is  personally  liable,  although  he  do  so  botiajide,  and 
does  no  other  act  to  deceive  or  mislead  the  person  with  whom 
he  deals,  except  by  the  assumption  of  agency,  when  he  is  not 
agent."  In  an  action  by  the  plaintiff  against  Johnson  as  en- 
dorser of  the  draft,  which  is  the  subject  of  this  action  against 
3  Rich.  42.  the  defendant,  it  was  decided  that  Wray  had  no  authority  to 
endorse  Johnson's  name  to  a  draft,  for  the  accommodation  of 
Holmes.  It  was  on' the  security  of  that  endorsement  the 
plaintiff  discounted  the  draft  of  Holmes. 

By  the  first  ground  of  appeal,  the  defendant  would  exempt 
himself  from  personal  liability,  on  account  oi  his  unauthorized 
endorsement,  because  he  says  he  acted  under  an  innocent 
mistake,  and  that  Hutchinson  was  not  misled  by  any  untruth 
or  wilful  misrepresentation,  proceeding  from  him. 

As  to  the  excuse  of  innocent  mistake,  it  cannot  be  credited 
that  Wray  was  ignorant  that  the  authority  confided  to  him  to 
use  Johnson's  name,  was  given  only  for  Johnson's  benefit  in 
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the  course  of  his  business ;  and  not  for  the  convenience  of  t5^^^^» 
Wray's  friends,  or  for  his  own.     It  may  be  true  that  Hutch-  ^  ^^^  ^'  ^^^\ 
inson  was  not  misled  by  any  misrepresentation  of  Wray ;  nor^    r^ 
is  that  material.    But  was  he  not  misled?  Holmes  says  that,    Hi^bivg 
having  bought  cotton  from  Wray,  as  agent  of  Johnson,  and         t. 
Wray  wanting  the  money,  he  applied  to  Hutchinson  to  pay      Wray. 
his  check,  on  the  deposit  of  the  cotton  bills  and  receipts,  until 
Mims,  his  endorser,  should  return  to  town.    Hutchinson  re- 
plied, if  Wray  wants  the  money,  let  him  endorse  your  draft, 
as  the  agent  of  Johnson,  and  he  shall  have  it.    This  was  a 
legitimate   transaction    and   within   Wray's    agency.      But 
Holmes  drew  a  bill  for  the  amount  due  to  Wray  and  for  other 
parcels  of  cotton  also.    Wray  put  Johnson's  endorsement  on 
this  bill,  for  the  accommodation  of  Holmes,  until  Mims  should 
return,  when  a  bill,  with  Mims'  endorsement,  was  to  be  sub- 
stituted for  it.    Hutchinson  discounted  the  bill.    There  is  no 
evidence  that  Hutchinson  was  informed  the  bill  was  drawn 
for  more  than  was  due  to  Wray.  * 

Under  these  circumstances  the  void  endorsement  of  Johnson 
was  imposed  on  the  plaintiff.  The  injury  proceeded  from  the 
act  of  the  defendant.  He  would  evade  liability  under  the 
plea  of  innocent  mistake.  In  a  moral  sense,  the  act  of  the 
defendant  may  have  been  innocent ;  for  he  had  no  design  or 
apprehension  of  mischief  to  his  prmcipal.  But  in  its  practi- 
cal effect  it  was  not  innocent.  The  defendant  acted  with  cul- 
pable inadvertence  and  incautiousness  in  the  use  of  the  pow- 
er confided  to  him,  and  thereby  caused  an  injury  to  the  plain- 
tiff. The  law  is  well  stated  in  Smaut  v.  Ellery,  which  wasiOMeea.  and 
a  case  reserved  and  decided  after  careful  consideration.  When  Wela.  8. 
the  agent  has  no  authority,  and  knows  it,  he  is  plainly  liable 
for  the  consequences  of  the  act  he  had  no  authority  to  do. 
This  is,  in  fact,  Wray's  case.  But  even  when  the  agent, 
bona  fide,  believes  he  has  authority  to  contract,  and  has  not, 
he  is  still  personally  liable.  In  such  case,  it  is  true,  the  agent 
is  not  actuated  by  any  fraudulent  motive,  nor  has  he  made 
any  statement  which  he  knows  was  untrue.  But  his  liabili- 
ty depends  on  the  same  principle  as  in  the  first  case.  It  is  a 
wrong,  differing  only  in  degree,  and  not  in  its  essence,  to 
state  as  true,  what  the  individual,  making  such  statement, 
does  not  know  to  be  true,  even  though  he  does  not  know  it 
to  be  lalse ;  and  if  that  wrong  produces  injury  to  a  third  per- 
son, who  is  ignorant  of  the  grounds  on  which  the  belief  of 
the  supposed  agent  is  founded,  and  who  has  relied  on  the  cor- 
rectness of  his  assertion;  it  is  equally  just  that  he  who  makes 
such  assertion  should  be  personally  liable  for  the  consequen- 
ces. The  case  of  Polhill  v.  Walter  is  also  an  authority  to  3  Bam.  &  Ad. 
show  that  falsehood  and  deceit  are  not  necessary  to  charge  "** 
an  agent  personally  with  a  contract  he  had  no  authority  to 
make. 
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CoLUB^.       If  the  action  were  on  the  bill  of  exchange  alone,  the  defen- 
Wovr.  1849.  ^^^^  coiild  lake  no  exception  to  a  want  of  demand  and  no- 


B    k  of  **^®'  ^^^^^  **®  waived  when,  with  a  full  knowledge  of  the 

He^burg  failure  of  Holmes  d&  Sinclair,  and  of  all  the  circumstances 

Y.  which  might  affect  his  liability,  he  gave  his  note  for  the 

^^Y'  amount  of  the  draft,  interest  and  damages. 

1  Johns  Ca.      ^"^  ^^^  ^^^^  ^*^'  ^"  ^*^'»  taken  up  and  the  note  substituted 

99,  Liffingwell  ^^^  i^*    A  receipt  for  the  note  was  endorsed  on  the  draft,  and 

T.  White.  7  Holmes  confessed  judgment  on  the  note  to  secure  the  endor- 

^*^^^'^^"ser.    The  object  of  notice  to  parties,  secondarily  liable  on  a 

sonT  4  Dana,  ^^^h  ^^^^t  they  may  take  measures  for  their  protection,  was  ac- 

103,  Hii^gins  complished,  when  Hutchinson  and  defendant  and  Holmes 

▼.  Momson.  agreed  that  the  note  should  be  given  and  Holmes  confess 

judgment  on  it  for  the  security  of  the  endorser. 

Although  the  plaintiff  was  under  no  legal  obligation  to 
present  the  bill  immediately  for  acceptance,  the  doing  so  was 
a  use  of  diligence  beneficial  to  the  parties  to  it.    If  the  bill 
were  ac6epted,  the  security  of  another  and  the  principal  par- 
ty would  be  added  to  the  instrument ;  and  if  the  drawees 
should  refuse  to  accept,  early  notice  of  non-acceptance  would 
give  the  other  parties  a  better  opportunity  to  protect  them- 
selves.    By  forwarding  the  bill  for  acceptance  the  plctintiff 
did  not  obstruct  the  substitution  of  another  bill,  with  Britton 
Mims'  endorsement.  If  it  had  been  offered,  the  plaintiff  might 
have  procured  the  draft  from  the  agent  in  Savannah,  to  be 
surrendered  according  to  agreement    But  the  bill  never  was 
tendered ;  and  that  is  conclusive  of  any  defence  which  may 
be  rested  on  the  agreement  for  substitution, 
^"d*  ^bf^p      "^^^  ^^  ground  of  appeal  is  unfounded.    The  time  for  the 
""^.Lr      Payn^ent  of  the  note  was  not  extended  when  judgment  was 
135."  Haiieck  confessed,  with  a  stay  of  execution  which  expired  before  the 
i^w^p '<i^  ^™®  ^^®°'  ^"  *®  regular  progress  of  a  suit  against  Holmes, 
BwiV  i^.  execution  might  have  been  recovered, 
e»,  1  BaU.4i8.     The  motion  is  refused. 

The  whole  Court  concurred. 
Motion  refused. 
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Joseph  BuekeTj  bearer^  v.  /  TV.  FYazier  ei  at.  Columbia, 

NoT'r.  1649. 

Upon  a  note  due  on  the  let  of  Februaiy,  1841,  the  last  payment  made  by  de-  v         ^i        * 
fendant,  for  himself  and  co-defendants,  was  on  the  22d  of  February,  1843. —       Rucker 
On  the  28th  of  March,  1845,  defendant  promised  to  pay,the  balance,  which  he  ▼•, 

supposed  was  to  be  ascertained  upon  a  final  settlement,  the  materials  for  which  nzier. 
were  in  the  hands  of  the  creditor.  The  demand  referred  to  was  not  doubtful, 
being  the  very  note  sued  upon.  According  to  the  creditor's  affirmation  on  the 
trial,  the  balance  of  principal  due  on  the  28th  of  March,  1845,  was  the  same 
balance  due  at  the  trial,  (the  same  not  having  been  reduced.)  Plea,  the  statute 
of  limitations.  Plaintiff  rrtHed  on  the  promise.  The  Court,  without  consid- 
ering whether  or  not  the  promise  relied  on  as  evidence  would  be  sufficient  as 
a  cause  of  action,  hdd  that,  as  evidence  to  keep  alive  the  contract  of  the  de- 
fendants, it  was  ample  to  rebut  the  plea  of  the  statute. 

New  trial  ordered,  where  the  Court  were  unable  to  discover  how  the  jury  could 
have  drawn,  from  the  evidence  before  them,  the  conclusion  upon  which  they 
based  their  verdict. 

Be/are  O'Neall,  J.  at  Abbeville^  Fall  Term,  1849. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
as  bearer,  on  a  note  executed  by  Woi.  White  and  the  de- 
fendants to  "  the  Ruckersville  Banking  Company"  or  bearer, 
for  the  sum  of  $1,999  95-100,  dated  1st  February,  1841,  due 
three  days  after  date.  The  plaintiff  is  the  President  of  the 
Ruckersville  Banking  Company. 

The  statute  of  limitations  and  general  issue  were  pleaded. 
The  first  maker  and  principal  in  the  note,  Wm.  White,  is 
a  certificated  bankrupt,  and  lives  in  Mississippi.  The  de- 
fendant, James  W.  Frazier,  in  a  letter  dated  20th  March,  \ 
1846,  states  payments  made  on  the  note  amounting  to  $1600 
00 ;  the  last  of  these  was  made  3d  February,  1843.  This 
letter  was  addressed  to  Wm.  B.  White,  cashier,  and  contain- 
ed an  express  promise  to  pay  any  balance  which  might  be 
due  on  the  note. 

The  writ  in  this  case  was  issued  1st  March,  1848. 

Wm.  White,  the  maker  of  the  note,  was  examined.  He 
stated  he  mortgaged  property  which  was  thought  sufficient 
to  pay  all  his  debts  to  the  Ruckersville  Bank.  He  said  he 
could  not  say  any  funds  were  especially  applied  to  this  debt. 
William  B.  White,  the  cashier,  proved  that  the  payments 
amounting  to  $1600  before  spoken  of,  were  all  the  credits  to 
which  this  note  was  entitled.  He  said  all  other  funds  of 
Wm.  White  were  appropriated  to  other  debts.  That  there 
was  no  direction  to  apply  to  this  debt.  The  said  William 
White  transferred  to  Frazier,  the  defendant,  77  shares  in  the 
Ruckersville  Bank,  on  which  10  per  cent  was  paid.  A  paper 
was  given  in  evidence,  signed  by  the  cashier,  which  states 
that  the  bank  had  received  $375  from  James  W.  Frazier,  for 
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Columbia,   a  relinquishment  to  him  and  Robert  Hester,  for  two  negroes 
NoY*r,  1849.^ mortgaged  to  the  bank  by  Wm.  While;  this  was  dated  7ih 

~^      '  April,  1842.    Hester  was  proved  to  be  an  Attorney  at  Law, 

Rucker     ^^^^  engaged  for  Frazier. 

Frazier.  The  jury  were  told  that  the  statute  of  limitations  would 
not  avail  the  defendants.  The  receipts  for  payments  and 
promise  to  pay  by  defendant,  Frazier,  having  prevented  the 
running  of  the  statute  to  20th  March,  1845.  The  plaintiff's 
writ  was  in  less  than  three  years  of  that  time.  There  was 
no  sort  of  evidence  of  any  payments,  except  the  $1600 ;  this 
left  a  large  sum  still  due.  The  jury,  however,  found  for  the 
defendants. 

The  plaintiff  appealed  and  moved  the  Court  of  Appeals  for 
a  new  trial,  on  the  grounds  : 

1st.  That  the  bar  of  the  statute,  which  was  interposed,  was 
not  sufficient  to  protect  the  defendants,  and  so  ruled  by  his 
Honor. 

2d.  That  the  proof  of  payment  failed,  except  as  to  $1600 
00,  which,  being  allowed,  still  leaves  a  large  balance  due  to 
the  plaintiff.  The  evidence  offered  by  defendants  themselves 
being  distinct  and  clear  that  they  were  entitled  to  no  more 
credits  upon  the  note  in  suit. 

3d.  That  the  verdict  was  contrary  to  law,  and  entirely 
without  evidence. 

Perrin  ^  McGowen^  for  motion. 
T.  Thomson  ^  Fairy  contra. 

Curia,  per  Withers,  J. — First  as  to  the  statute  of  limita- 
tions. The  action  was  commenced  on  the  1st  of  March, 
1848.  The  last  payment  on  the  note  which  is  the  cause  of 
action,  was  made  by  one  of  the  defendants,  James  W.  Fra- 
zier, on  the  22d  or  February,  1843.  On  the  28th  day  of 
March,  1845,  in  a  letter  written  by  him  in  relation  to  the  note, 
and  specifying  the  payments  that  had  been  made,  he  remarks 
to  the  cashier  of  the  Ruckersville  Banking  Company,  to 
whom  the  note  was  payable,  "  I  should  be  glad  to  hear  what 
is  the  true  situation  of  the  matter  as  far  as  I  am  interested, 
as  I  have  been  prepared  to  meet  the  balance  of  the  demands, 
if  any  there  be,  upon  a  final  settlement." 

After  referring  to  certain  sources  of  further  payment,  which 
were  relied  upon,  (but  there  is  no  evidence  they  ever  proved 
available,)  he  conjectures  the  balance  of  the  note  would  be 
under  two  hundred  dollars,  and  says:  "if  the  collaterals  fail, 
and  the  ten  per  cent  is  not  paid  back,  I  am  good  for  that 
amount  at  any  time." 

It  thus  appears  that  upon  a  note  due  on  the  1st  February, 
1841,  the  last  payment  made  by  Frazier,  for  himself  and  his 
coKiefendanls,  was  on  the  22d  February,  1843 — that  he  pro- 
mised on  the  28th  March,  1846,  to  pay  the  balance,  which  he 
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supposed  was  to  be  ascertained  upon  final  settlement,  the   Coumsu, 
materials  for  which  were  in  the  hands  of  the  creditor — that  ^®^''  *®**- 

the  demand  referred  to  was  not  doubtful,  being  the  very  note  ^ ' 

now  sued  upon — that  according  to  the  creditor's  affirmation      ^"^^ 
on  the  trial,  the  balance  of  principal  due  on  the  28th  March,     Fnswr. 
1845,  is  the  same  balance  now  due,  the  same  not  being  after- 
wards reduced. 

Considering  that  the  bar  of  the  statute  was  not  complete 
at  any  of  the  periods  when  new  promises  were  made  by 
Frazier,  for  himself  and  co-defendants — first,  imnlied  from 
the  payments ;  second,  express  in  his  letter ;  the  last  being 
within  three  years  of  the  commencement  of  the  action — has 
all  the  requisites  necessary  and  adequate  to  rebut  the  plea  of 
the  statute  of  limitations.  A  certain  degree  ot  definite  ex- 
actness is  required  where  the  statute  has  run  out,  because  in 
such  case  the  new  promise  is  the  cause  of  action ;  according 
to  one  of  our  cases,  ''  the  promise  should  be  so  explicit  that 
the  liability  could  be  made  apparent  by  stating  the  terms  of 
the  undertaking  in  a  declaration,  reference  being  had  fo  the 
old  demand  for  a  consideration ;  that  is,  the  extent  of  the 
liability  must  appear  in  the  terms  of  the  assumption."  Whe- 
ther the  promise  now  relied  upon  as  eWdence  would  or  would 
not  be  sufficient  as  a  cause  of  action,  we  need  not  consider ; 
as  evidence  to  keep  alive  the  contract  of  the  defendants,  it  is 
ample  to  rebut  the  plea  of  the  statute.  This  obstacle,  there- 
fore, opposed  to  the  plaintiflf 's  right  to  recover,  was  properly 
removed  by  the  Circuit  Judge.  We  are  unable  to  discover 
how  the  jury  could  draw,  from  the  evidence  before  them,  the 
conclusion  that  the  plaintiff  was  entitled  to  recover  nothing. 
If  the  sum  of  $375,  specified  in  the  receipt  of  White,  cash- 
ier, under  date  of  6lh  April,  1842,  be  added  to  credit  of  $1600, 
allowed  to  defendants,  there  is  still  a  balance  remaining  upon 
the  note.  So  far  from  finding  any  evidence  to  show  that  the 
77  shares  of  stock,  mentioned  in  Frazier's  letter,  furnish  an 
additional  credit,  the  testimony  of  White,  the  cashier,  affirms 
that  it  is  not  known  whether  the  shares  will  ever  produce 
anything,  even  if  applicable  to  this  debt,  and  that  at  any 
rate,  at  the  time  he  spoke,  nothing  had  been  refunded  to  the 
stockholders  upon  their  shares.  Whatever  may  be  made 
hereafter  to  appear  in  relation  to  the  receipt  of  6th  April,  1842, 
we  are  bound  to  say,  as  the  case  is  now  presented  to  us,  there 
does  not  seem  to  be  anything  to  warrant  the  idea  that  the 
sum  it  specifies  is  a  credit  to  these  defendants.  To  make  ii 
so,  we  shall  have  to  discredit  White,  who  says  that  $1600 
constitute  the  entire  payments,  confirmed  as  he  is  by  strong 
implication  by  Frazier's  letter,  who  does  not  claim  the  item 
in  question,  (though  prior  in  date  to  all  the  rest ;)  we  shall 
have  to  presume  that,  because  the  maker  of  the  note  mort- 
gaged some  negroes  to  the  bank,  and  because  they  went  into 
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Spencer 

T. 

Bedfind. 


CoLcncBiA,   Frazier's  possession  under  purchase,  Jude  and  Aggy  were 
NoT'r.  1849.  ^mong  them,  and  their  value  has  not  been  included  in  the 

^^ — ^"^  $1600,  and  was  applicable  to  this  debt  and  no  other,  for  all 

which  we  see  no  testimony,  but  on  the  contrary  observe  that 
one  Hester,  a  stranger  to  this  note,  was  associated  with  Fra- 
zier  in  purchasing  the  relinquishment  of  the  bank's  lien  on 
Jude  and  Aggy.  Yarious  other  observations  might  be  added 
on  this  subject,  but  we  forbear  to  conclude  anything  more 
than  this,  that  the  evidence  adduced  on  the  trial  by  defend-: 
ants,  does  not  warrant  them  in  claiming  the  sum  now  refer- 
red to,  as  an  additional  credit.  Perhaps  they  may  be  able  to 
shed  more  light  upon  this  matter,  on  a  future  occasion — and 
of  that  they  will  have  all  the  advantage. 

In  any  view,  some  balance  appears  to  be  due  to  the  plain- 
tiff, and  a  new  trial  is  ordered. 

The  whole  Court  concurred. 

Motion  granted. 


Doctor  Spencer  v.  James  Bedford. 

It  is  necessary  to  prove  a  deed,  or  any  other  attested  instrument^  by  the  subscri- 
bing witness.  The  acknowledgement  of  the  grantor  is  incompetent  evidence, 
though  made  under  oath  in  an  answer  to  a  bill  in  Chancery.  The  rule  is  not 
confined  to  an  issue  between  the  immediate  parties  to  the  instrument ;  but  is 
the  same  if  the  acknowledgement  is  offered  as  evidence  against  a  third  person, 
and  whether  it  is  the  foundation  of  the  action,  or  comes  in  collaterally,  as  part 
of  the  evidence  in  the  cause.    Vide  1  PkU.  Ev.  465. 

The  defendant  may  prove,  by  the  subscribing  witness,  as  part  of  the  transaction, 
the  conversation  of  the  parties  to  the  instrument,  before  or  at  the  time  of  the 
execution,  which  may  qualify  it,  or  affect  its  validity.  The  rule  extends  to 
any  declarations  of  the  parties  forming  a  part  of  the  transaction,  which  ma- 
terially affect  the  act  done. 

The  issue  was  whether  the  consideration,  the  receipt  of  which  was  acknowl- 
edged in  the  deed,  had  in  fact  been  paid  when  the  deed  was  executed. — ^When, 
lor  the  plaintiff,  the  witness  answered  that  he  saw  no  money  paid,  which 
pnma  facte  fiUsified  the  receipt,  it  was  competent  for  the  defendant,  in  reply, 
to  show,  by  the  admissions  of  the  parties,  that  something  besides  money  had 
been  accepted  in  payment,  or,  in  any  other  way,  restore  credit  to  the  receipt 

Before  Wardlaw,  J.  at  Pickens^  AprUj  1849. 

His  Honor  makes  the  following  report  of  the  case. 

Both  parlies  claimed  under  Killian,  son-in-law  of  defen- 
dant, the  plaintiff,  by  virtue  of  a  levy  and  sale,  under  an  at- 
tachment against  Killian,  the  defendant,  by  a  conveyance 
from  Killian.    The  question  was,  which  is  entitled  to  pre- 
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ferenoe,  the  levy  or  the  conveyance  7  I  thought,  until  the  J^^^*""!! 
evidence  was  closed,  that  the  qustion  was  resolved  into  the  ^^^^^'  i^^O- 
inquiry,  which  was  first  in  time*  ^       ' 

The  plainiiff  had  shown  the  levy  of  the  attachment,  8th  Spenoer 
of  March,  1843,  and  the  removal  of  Killian  from  the  State  Bedfoid. 
duriog  the  fall  preceding. 

The  first  witness  for  defendant  testified  that  he  drew,  and 
as  a  subscribing  witness,  attested,  a  deed  of  conveyance  from 
Killian  to  defendant,  in  consideration  of  $325,  dated  14th 
September,  1841 :  and  that  at  the  execution  of  the  deed,  Kil- 
liau,  he  thought,  was  living  in  Georgia. 

In  cross  examination,  ^he  answered  that  he  knew  noth- 
ing but  the  execution  of  the  paper,  (which  included  a  receipt 
for  the  money,)  and  saw  no  money  pass :  that  he  remembered 
nothing  of  the  time,  but  believed  that  the  true  date  was  gi^ 
ven  to  the  deed,  as  ante-dating  would  have  impressed  itself 
on  his  memory. 

In  reply  he  was  asked  what  conversation  did  the  parties, 
at  the  execution  of  the  deed,  have  about  the  consideration? 
Objection  was  made :  the  conversation,  as  defendant's  coun- 
sel said,  was  part  of  the  resgesiiB.  1  remarked  that  this  was 
not  conformable  to  my  notion  of  res  gesttB^  and  that  the  ac- 
knowledgement of  the  consideration  paid,  which  was  made 
in  writing,  was  as  strong  as  any  verbal  acknowledgement 
could  he,  and  must  prevail  until  the  contrary  be  shewn.  I 
heard  no  more  of  testimony  excluded,  until  a  strong  argu- 
ment in  behalf  of  the  pisdntiff  having  been  made,  maintain- 
ing that  the  deed  was  fraudulent,  and  a  verdict  for  the  plain* 
tiff  having  been  rendered,  the  defendant's  counsel  gave  no- 
tice of  appeal,  on  the  annexed  grounds. 

The  defendant  moved  the  Court  of  Appeals  for  a  new  trial 
on  the  following  grounds : 

1st.  Because  His  Honor,  the  presiding  Judge,  refused  to 
permit  the  subscribing  witness  to  the  defendant's  deed  of  con^- 
veyance,  to  testify  to  the  explanation  given  by  the  parties,  at 
the  time  the  deed  was  executed,  as  to  the  payment  of  the 
consideration  specified  in  the  deed,  although  the  plaintiff's 
counsel  had  already  enquired  of  the  witness  if  any  money 
was  peiid  at  the  time  the  deed  was  signed  and  delivered. 

2d.  Because  the  explanation  of  the  parties,  at  the  time  the 
deed  was  executed,  as  to  the  payment  of  the  purchase  mon- 
ey, was  a  part  of  the  resgest<Bj  and  should  have  been  re- 
ceived as  evidence  on  the  trial  of  the  case. 

B.  P.  Perry ^  for  the  motion. 

yntitner^  contra. 

Ouria^  'per  Frost,  J. — ^The  deed  under  which  the  defen- 
dant claimed  was  impeached  by  the  plaintiff,  as  voluntary 
and  fraudulent ;  and  that  was  the  issue  between  the  parties. 
13 
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Columbia,       The  defendant  having  proved,  by  the  subecribing  witness, 
NoVr.  18^  jjjg  execution  of  the  deed,  in  which  the  receipt  of  the  consi- 
^       ^deration  by  Killian,  the  grantor,  was  acknowledged,  the 
^^^     plaintiff's  attorney  asked  the  witness  whether  any  money  was 
Bedfoid.     paid  at  the  time,  and  he  said  none  was  paid.    In  reply  the 
defendant's  attorney  asked  what  conversation  the  parties  had 
respecting  the  consideration,  at  the  time  the  deed  was  execut- 
ed.   The  question  was  ruled  to  be  incompetent ;  and  the  ex- 
clusion of  that  evidence  is  the  subject  of  appeal. 

It  is  necessary  to  prove  a  deed  or  any  other  attested  instru- 
ment by  the  subscribing  witness.  The  acknowledgment  of 
the  grantor  is  incompetent  evidence,  though  made,  under 
oath,  in  an  answer  to  a  bill  in  Chancery.  The  rule  is  not 
confined  to  an  issue  between  the  immediate  parties  to  the 
instrument ;  but  is  the  same  if  the  acknowledgment  is  offer- 
ed as  evidence  against  a  third  person,  and  whether  it  is  the 
foundation  of  the  action,  or  comes  in  collaterally,  as  a  part  of 
*  ^^  ^^'  ^he  evidence  in  the  cause.  The  reason  for  the  rule  is  assign- 
4  Eut,  53.  ®^  ''>y  LeBlanc,  J.  in  Call  v.  Dunning^  to  be,  that  a  party  who 
may  acknowledge  a  bond  may  not  know  every  circumstance 
attending  the  execution.  A  fact  may  be  known  to  the  sub^ 
scribing  witness,  not  within  the  knowledge  or  recollection  of 
the  obligor,  and  he  is  entitled  to  avail  himself  of  all  the  know- 
ledge of  the  subscribing  witness,  relative  to  the  transaction. 
The  knowledge  of  the  subscribing  witness,  of  which  the  obli- 
gor may  thus  claim  the  benefit,  is  not  limited  to  facts.  The 
witness  may  not  see  the  instrument  signed  and  sealed,  and 
may  prove  it  by  the  declarations  of  the  parties.  And  so  the  de- 
livery may  not  be  by  act,  but  by  word ;  and  whether  it  was 
absolute,  or  conditional^  and  upon  what  terms  and  conditions 
it  was  made,  must  be  shewn  by  the  declarations  of  the  parties. 
^^Ji^  In  Johnson  v.  Baker  the  defendant  signed  a  composition  d^, 
as  surety  to  the  principal  debtor,  for  the  payment  of  the  stipu- 
lated instalment  to  the  creditors.  The  action  was  on  the  cove- 
nant, by  one  of  the  creditors,  to  recover  the  instalment  paya- 
ble on  his  debt  Evidence,  by  the  subscribing  witness,  was 
admitted  for  the  defendant,  of  a  conversation  at  the  meeting 
at  which  the  deed  was  executed  by  the  defendant,  respecting 
the  difficulty  which  might  arise,  unless  all  the  creditors  exe- 
cuted it ;  when  it  was  stated  that  the  deed  should  be  void 
unless  all  the  creditors  did  execute  it.  The  evidence  was 
held  admissible,  because,  taking  place  immediately  before  the 
execution  of  the  deed,  it  must  be  taken  as  pan  of  the  whole 
9  Bam.  and  transaction.  In  Murray  v.  The  Earl  of  Stair  the  action 
Cres.88.  xvas  debt  on  bond,  proved  to  have  been  attested,  sealed  and 
delivered,  in  the  usual  way  and  without  any  declarations  to 
qualify  the  act.  The  subscribing  witness  proved,  for  the  de- 
fendant, that  before  and  at  the  time  of  the  execution  of  the 
bond,  it  was  agreed  by  the  parties  that  it  should  not  be  deliv- 
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ered  to  the  plaintiff  until  he  gave  np  two  notes  of  the  defend-  ^^^"^ 
ant  which  were  outstanding.  Jfor'r.iMg.^ 

From  these  cases  it  appears  that  the  defendant  may  prove,       ^^C 
by  the  subscribing  witness,  as  part  of  the  transaction,  the  con-         ^, 
versation  of  the  parties  to  the  instrument,  before  or  at  the    ChulUmL 
time  of  the  execution,  which  may  qualify  it,  or  affect  its  va- 
lidity.   The  rule  is  not  limited  to  the  special  circumstances 
of  those  cases.    It  extends  to  any  declarations  of  the  parties, 
forming  a  part  of  the  transactipn,  which  materially  affect  the 
act  done. 

There  is  another  view  in  which  the  evidence  was  admissi- 
ble. The  issue  was,  whether  the  consideration,  the  receipt  of 
which  was  acknowledged  in  the  deed,  had  in  fact  been  paid, 
when  the  deed  was  executed.  When,  for  the  plaintiff,  the 
w^itness  answered  that  he  saw  no  money  paid,  which  prima 
jfacie  falsified  the  receipt,  it  was  competent  for  the  defendant, 
in  reply,  to  shew,  by  the  admissions  of  the  parties,  that  some- 
thing, besides  money,  had  been  accepted  in  payment;  or,  in 
any  other  way,  restore  credit  to  the  receipt. 

The  motion  is  granted. 

The  whole  Court  concurred. 

Motion  granted. 


Jacob  R.  Valk  v.  C.  L.  Gaillard^  adm'r. 

Where  a  pfomissory  note  ia  endorsed  by  an  agent  or  attorney  in  the  name  ofhit 
principal,  under  an  authority  to  endorse  notes,  that  ia  not  a  sufficient  authority 
ibr  him  to  reeeiTe  notice  of  the  dishonor  of  the  note ;  for  an  authority  to  endorse 
does  not  include  an  authority  to  receive  noUce  of  dishonor.  Vide  Story  on 
JProm.  Noks,  sec..:M)9. 

Before  Frost,  X  ai  Anderson^  Fall  Term^  1848. 

This  was  an  action  of  assumpsit,  brought  by  Jacob  R.  Yalk, 
the  plaintiff,  as  first  endorsee  and  subsequent  endorser,  a- 

fainst  G.  L.  Gaillard,  administrator  with  the  will  annexed  of 
amuel  Warren,  deceased,  the  first  endorser  of  a  note  origi* 
Daily  discounted  at  the  Bank  of  the  State  of  South  Carolina, 
drawn  by  C.  J.  Steedman  in  favor  of  Samuel  Warren,  or  or- 
der, payable  30  days  after  date,  dated  31st  December,  1827, 
for  $3000 :  endorsed  Samuel  Warren,  per  att'y-^  Charles  J. 
Steedman,  Jacob  R.  Talk  and  Charles  J.  Steedman ;  the  a- 
mount  of  which  note  and  interest  was  paid  by  the  plamtiff 
to  the  Bank.  The  declaration  contained  the  usual  counts 
upon  the  note,  for  money  paid,  laid  out  and  expended,  &x. 

The  facts  of  the  case  will  sufiELciently  appear  from  the  spe- 
cial verdict  found  by  the  jury,  which  is  as  follows ; 
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CotuifBiA,      <<  We  find  in  this  case,  that  C.  L.  Gaillard  is  the  adminis- 
NoVr.  1849.  trator  cum  test  annexo  of  Samuel  Warren,  deceased :  that 

^        V ^  the  note  sued  on  was  the  renewal  of  a  note  originally  dis- 

^^  counted  in  the  Bank  of  the  State  of  South  Carolina,  between 
Gaiuaid.  same  parties ;  being  a  note  drawn  by  Ch.  J.  Steedman  in  fa- 
vor of  Samuel  Warren,  or  order,  payable  thirty  days  after 
date,  at  the  Bank  of  the  State  of  South  Carolina,  bearing  date 
31st  December,  1827,  for  three  thousand  dollars,  endorsed 
Samuel  Warren,  per.  att'y.  Cbarles  J.  Steedman,'  'Jacob  R. 
Talk'  and  'Charles  J.  Steedman':  that  this  note  was  protested 
for  non-payment  by  R.  W.  Cogdell,  Not  Pub.,  2d  February, 
1828;  payment  being  demanded  of  'Ch.  J.  Steedman  as 
drawer  and  as  attorney  of  Samuel  Warren,  endorser,'  and  by 
notice  at  house  of  J.  R.  Yalk,  endorser,  as  appears  from  cer- 
tificate of  Notary.  That  suit  was  brought  by  the  bank  a- 
gainst  this  plaintiff  as  endorser  on  this  note,  and  judgment 
obtained  February,  1830,  for  amount  of  note ;  no  defence  be- 
ing made.  That  suit  was  brought  by  the  bank  against 
Sam'l.  Warren  on  same  note,  Term  183  The  gen.  issue 
and  Statute  of  Limitations  being  pleaded,  verdict  was  ren- 
dered for  defendant,  June,  1836.  The  case  above  having 
been  called  for  trial  and  gone  into  the  previous  term,  the  pre- 
siding Judge  held  the  notice  insufficient  to  charge  the  defen- 
dant, and  having  declared  his  purpose  to  nonsuit  plaintiff, 
the  case,  by  consent,  was  permitted  to  stand  over  for  further 
investigation.  That  in  consequence  of  the  judgment  against 
the  plaintiff,  after  an  unsuccessful  attempt  in  chancery  to  en- 
join its  collection,  the  plaintiff  paid  in  its  satisfaction,  on  the 
eleventh  day  of  March,  1842,  the  sum  of  five  thousand  nine 
hundred  and  forty  dollars,  being  the  amount  of  the  note  and 
interest.  This  defendant  has  pleaded  gen.  issue.  Statute  of 
Limitations  and  plea,  of  plane  administravU  prcUer :  that 
the  writ  issued  6th  February,  1846.  If,  on  this  statement  of 
facts,  the  Court  should  be  of  opinion  that  the  plaintiff  is  enti- 
tled to  a  verdict,  then  we  find  for  the  plaintiff  five  thousand 
nine  hundred'  and  forty  dollars,  with  interest  on  three  thou- 
sand dollars  from  11th  March,  1842,  subject  to  the  plea  oiple- 
ne  administravU  prcBter ;  otherwise  we  find  for  the  defen^ 
dant." 

Upon  this  finding  of  the  jury,  his  Honor,  the  presiding 
judge,  ordered  the  postea  to  the  defendant 

The  plaintiff  appealed. 

1.  Because  the  money  having  been  paid  by  the  plaintiff  as 
second  endorser,  and  the  defendant's  testator  boing  the  first 
endorser,  the  plaintiff  was  entitled  to  recover  upon  the  note, 
and  as  for  so  much  money  paid,  laid  out  and  expended  for 
the  use  of  defendant's  testator. 

2.  Because  the  plaintiff  having  paid  the  money  on  the 
eleventh  day  of  March,  1842,  and  this  suit  having  been  com* 
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menced  on  the  sixth  day  of  February,  1846,  the  Statute  of  CoLmBiA, 
Limitations  could  not  protect  the  defendant.  Nor^.  1849. 

3.  Because  the  notice  to  the  attorney  of  Samuel  Warren, ' 


Yalk 


T. 


defendant's  testator,  was  sufficient  to  charge  hi|n  in  this  ac- 
tion by  the  plaintiff  as  second  endorser.  Chuilnd. 

4  Because,  upon  the  special  verdict  of  the  jury,  the  plain- 
tiff was  entitled  to  the  postea,  and  the  order  of  the  presiding 
Judge  was  against  the  law  and  the  facts  found. 

Young",  for  the  motion. 

Whitner^  contra. 

Curia,  per  Frost,  J. — It  is  not  found  by  the  special  ver- 
dict, but  it  has  been  admitted  in  the  argument  oi  the  case, 
that  when  Steedman  endorsed  the  name  of  Shmpel  Warren, 
he  acted  under  a  formal  power  of  attorney,  which  was  deposi- 
ted with  the  bank,  whereby  Warren  constituted  Steedman 
his  attorney,  "  for  him  and  in  his  name  to  make,  sign,  draw 
and  endorse  all  promissory  notes  and  drafts  which  m>ay  he 
offered  for  discount  at  the  Bank  of  the  State  of  South  Caroli- 
na, and  all  renewcds  thereof;  and  to  draw  all  monies,  at  any 
time  standing  to  his  credit  on  the  books  of  the  said  Bank  ; 
with  power  also  an  attorney  or  attorneys  under  him,  for  that 
purpose,  to  make  and  substitute ;  and  to  do  all  lawful  acts  for 
effecting  the  premises  ;  and  ratifying  and  confirming  all  that 
his  said  attorney  or  his  substitute  shall  do  therein,  by  virtue 
of  this  power." 

The  only  question  that  will  be  considered  is,  whether  un- 
der (his  power  Steedman  was  authorized  to  receive  for  War- 
ren, notice  of  the  non-payment  of  the  note. 

The  power  conferred  a  special  agency  with  respect  to  notes 
and  drafts,  to  be  dis<5ounted  in  the  Bank,  that  Steedman 
should  make  and  endorse  them.    In  Atwood  v.  Munnings^  ^a^q  t  » 
Bayley,  J.  says  powers  of  attorney  are  instruments  to  be        44. 
strictly  construed.    "  Formal  instruments  of  this  sort  (powers 
of  attorney)  are  ordinarily  subjected  to  a  strict  interpretation! 
and  the  authority  is  never  extended  beyond  that  which  is  gi- 
ven in  terms,  or  which  is  necessary  and  proper  for  carrying 
the  authority  so  given,  into  full  effect."    "  Language,  howev-  Story's  Agca- 
er  general  its  form,  when  used  in  connexion  with  a  particu-        ^7- 
lar  subject  matter,  will  be  presumed  to  be  used  in  subordina- 
tion to  that  matter ;  and  therefore  it  is  to  be  construed  and 
limited  accordingly ;  and  it  will  make  no  difference  that  this 
general  language  is  found-  in  very  formal  instruments,  as  astoryAeency, 
letter  of  attorney."  "^c.  m. 

An  agency  to  endorse  is  a  very  different  thing  from  an 
agency  to  receive  notice.  By  endorsement  a  conditional  lia- 
bility is  contracted ;  and  by  the  acceptance  of  notice  the  lia- 
bility is  made  absolute.  Convenience  may  require  the  ap- 
pointment of  an  attorney  to  endorse,  which  may  not  require 
an  attorney  to  receive  notice.  No  person  employs  an  agent 
to  do  that  which  he  can,  as  conveniently,  do  himself.    In  the 


102  APPEALS  AT  LAW. 

Columbia,   construction  of  a  doubtful  power,  it  should  be  presumed  that 
NoVr.  i84d.  jj  ig  „Qt  the  intention  of  the  grantor  to  confer  an  agency  in 

* ^ *  particulars  for  which  it  is  not  necessary.     It  is  not  necessary 

^•"^       nor  incident  to  a  power  to  endorse  that  the  agent  should  be 
Gwluud.     authorized  to  receive  notice  of  the  dishonor  of  the  bill  or  non- 
payment  of  the  note.    It  is  important  to  the  endorser  that 
the  holder  should  perform  to  him,  personally,  the  condition 
which  fixes  his  liability.     It  is  his  right  to  enforce  a  strict 
fulfilment  of  the  terms  of  his  contract    He  is  interested  that 
the  timely  caution  to  protect  himself  which  is  secured  to  him 
from  the  holder,  should  not  be  prevented  or  delayed  by  the 
possible  neglect  of  another.    He  alone  can  take  the  measures 
necessary  for  his  indemnity  when  the  first  parly  makes  de- 
fault.   An  agent  to  receive  notice  is  inefficient  for  any  of 
these  purposes,  which  make  the  receiving  of  it  so  important 
to  the  enoorser,  and  the  giving  of  it  so  imperative  on  the  hol- 
der ;  unless,  indeed,  with  the  power  to  receive  notice,  is  also 
implied  a  power  to  do  whatever  the  principal  might  himself 
do,  if  notice  were  given  to  him.    Such  an  agent  has  no  pow- 
er to  protect  his  principal,  and  can  only  be  instrumental  to 
his  liability.    When  an  agency  is  conferred  to  endorse  notes, 
the  presumption  must  be  altogether  against  the  intention  to 
include  in  that  agency,  authority  to  receive  notice.    If  an 
obligation  be  executed,  by  an  attorney,  by  which  the  obligor 
binds  himself  that  if  a  certain  person  does  not,  on  demand, 
on  a  day  stated,  pay  a  certain  sum  of  money  to  the  obligee, 
and  in  case  of  non-payment,  if  the  obligee  give  to  the  obligor 
notice  thereof,  within  one  month  after  such  such  default,  that 
the  obligor  will  pay  to  the  obligee  the  said  sum  of  money,  it 
is  clear  that  the  notice  to  charge  the  obligor  cannot  be  given 
to  th6  attorney.    The  liability  created  by  an  endorsement  is 
nearly  coincident  with  the  condition  of  the  supposed  obliga- 
tion.   The  powers  of  attorney  by  which  these  respective  li- 
abilities may  ik  created,  cannot  be  distinguished.    If  the 
Sowers  are  granted  in  equivalent  terms,  the  construction  of 
oth  must  l^  the  same.    The  usage  and  custom  of  Banks 
cannot  vary  the  decision.    The  meaning  and  effect  of  a  deed, 
and  of  every  written  contract,  is  a  question  of  law.    Parol 
evidence  nor  extraneous  circumstances  cannot  be  admitted 
to  vary  or  explain  the  literal  import.    While  the  same  words 
express  the  same  thing,  if  the  attorney  cannot  receive  notice 
for  the  obligor,  neither  can  he  for  the  endorser. 
309  sec.         In  Story  on  Promissory  Notes,  the  law  is  stated  tp  be,  that 
when  a  promissory  note  is  endorsed  by  an  agent  or  attorney, 
in  the  name  of  his  principal,  under  an  authority  to  endorse 
notes,  that  is  not  a  sufficient  authority  for  him  to  receive  no- 
tice of  the  dishonor  of  a  note ;  for  an  authority  to  endorse  does 
not  include  an  authority  to  receive  notice  of  dishonor.    Bajr- 
ley  on  bills,  274,  is  an  authority  to  the  same  effect.    In  Loui- 
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siana  it  was  held  that  if  an  attorney  in  fact  has  no  special    CoLmiBti, 
power  to  receive  notice,  notice  of  a  protest  cannot  properly  be  ^^*'"  *®*^* 
given  to  him.    To  the  same  effect  is  Maniillei  v.  Duncan^  ^ 
in  which  theTule  applied  was,  that  strict  proof  is  required  of 
the  authority  of  a  third  person  to  receive  notice  in  behalf  of      Poaey. 
an  endorser.    And  in  Wilcox  v.  Routhj  while  the  power  of 
attorney  in  that  case  was  by  a  majority  of  the  court  held  suf*  ^Marth^^' 
ficient,  Sharkie,  C.  J.  who  deKvered  the  opinion  of  the  Court,  4  Martin,  89/ 
referring  to  the  citation  from  Bayiey  on  Bills,  admits  that  the  9  Smedes  A 
authority  to  endorse  notes  does  not  carry  with  it  a  power  to     jj!f^^' 
receive  notice.    He  adds,  that  cannot  be  questioned.    Such 
a  power  is  special  and  confines  the  agent  to  the  single  act. 

Against  these  authorities  is  to  be  found  only  the  intima- 
tion of  an  opinion  to  the  contrary  by  Lord  Tenterden  in 
l^YUh  V.  TTirush.  He  says,  "  it  struck  me  at  the  trial  that  ^*  ^^^  *' 
as  Major  was  the  agent  for  the  purpose  of  endorsiuj;  the  bill, 
be  was  also  agent  ior  the  purpose  of  receiving  notice  of  the 
dishonor.  I  still  incline  to  be  of  that  opinion."  The  case 
was  decided  on  other  evidence  of  notice. 

The  motion  is  refused. 

The  whole  Court  concurred. 

Motion  refused. 


The  StcUe  v.  Martin  Posey. 

Xn  an  indictment  against  a  white  man  as  acceasary  to  a  murder  committed  by  a 
alaye,  in  laying  the  crime  of  the  sUre  as  principal  in  the  murder,  it  is  not  ne- 
cessary to  allege  that  his  offence  was  ''  contra  farmam  dahUu"  ■ 
It  is  not  necessary  in  an  indictment  against  an  accessary  before  die  ihct  in  a  fel- 
ony, to  set  out  the  conriction  of  the  principal  Vide  Stale  t.  Sims  and  StaU 
T.  Cranky  pages  29  and  66  of  3  Bailey's  Reports. 

Proof  that  a  slave  charged  as  principal  in  a  murder,  stood  mute  or  exceeded  his 
right  of  challenge,  hdd  to  be  inapplicable  on  the  trial  of  a  white  man,  charged 
as  accessary  to  the  felony,  as  they  do  not  pertain  to  the  trial  of  a  slave. 

Wherever  a  slave  is  amenable  as  for  a  felony,  there  he  may  have  an  accessary, 
whether  he  be  master  or  other  person. 

Murder  by  a  slave,  hdi  to  be  a  felony  in  him  at  common  law,  as  it  exists  in 
South  Carolina. 

The  verdict  of  a  jury  finding  the  murder  of  the  same  person  to  have  been  com- 
mitted both  by  drowning  and  by  beating,  as  charged  in  two  separate  counts 
of  the  indictment— A<2<<  not  to  be  absurd  or  inconsistent. 

Before  Withers,  J.  at  Edgefidd^  Fall  Term^  1849. 

The  prisoner  was  indicted  as  accessary  to  the  murder  of 
his  wife. 
His  Honor  thus  reports  the  case. 
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Columbia.       I  held  the  indictment  sufficient  in  each  of  the  particulars 
Nov'r.  1849.  'therein  it  was  assailed.    It  charged  the  prisoner,  in  various 

* "C      '  forms,  with  the  crime  of  murder  upon  Matilda  H.  Posey,  who  was 

The^State  p^Qy^d  jq  haYe  been  his  wife.  In  the  two  first  counts  he  was 
PcHKy.  charged  as  principal  inihe  first  degree,  in  the  one  by  drowning, 
in  the  other  by  beating.  In  the  third  and  fourth  counts  he  was 
charged  as  principal  in  the  second  degree,  his  slave,  Appling, 
being  alleged,  in  the  one,  as  actually  perpetrating  the  de^ 
by  drowning,  and  in  the  other  by  beating.  In  the  fifth  and 
sixth  counts,  upon  both  of  which  he  was  convicted,  the  pri^ 
soner  was  charged  as  accessary  before  the  fact  in  the  murder, 
alleged  to  have  been  perpetrated  by  his  slave,  Appling,  in 
the  fifth  by  means  of  drowning,  ana  in  the  sixth  by  means 
of  beating.  In  the  seventh  he  was  charged  as  accessary,  be« 
fore  the  &ct,  to  Appling  and  divers  other  unknown  persons^ 
alleged  to  have  committed  the  murder  by  beating.  The 
murder  was  charged  to  have  been  perpetrated  by  Appling,  in 
the  usual  common  law  form,  and  tne  conclusion  was  against 
the  peace  and  dignity  of  the  State,  and  not  contra  stattUum, 
This  I  held  to  be  unobjectionable. 

There  was  not  any  allegation^hat  Appling  had  either  been 
convicted,  or  had  stood  mute,  or  had  exceeded  the  right  of 
challenge ;  but  there  was '  evidence  that  he  was  dead,  and 
that  he  had  been  murdered  by  the  prisoner  himself. 

I  do  not  remember  that  the  doctrine  set  forth  in  the  third 
ground  of  appeal  was  urged  on  the  trial.  At  any  rate  I 
should  have  overruled  it,  unless  the  proof  had  been,  as  it 
was  not,  that  the  prisoner  was  present,  using  his  slave  as  he 
would  any  weapon,  or  vicious  beast,  to  carry  oiit  his  feloni* 
ous  purpose— in  which  case  it  may,  possibly,  one  day  be  held 
that  one  may  be  charged  as  principal  in  the  first  degree,  treat- 
ing the  slave  as  any  other  means  of  destruction  should  be 
treated  in  describing  a  murder. 

The  fourth  ground  will  be  responded  to  by  my  notes  of 
evidence,  hereto  attached,  from  which  I  am  of  opinion  the 
whole  case  will  be  seen,  and  therefore  whether  the  jury  were 
warranted  in  drawing  a  conclusion  adverse  to  the  position 
assumed  in  that  ground. 

The  matter  of  the  fifth  ground  will  be  understood  from  a 
copy  of  the  indictment. 

In  regard  to  the  sixth  ground,  I  have  only  to  remark  that 
I  suggested  to  the  jury  to  base  their  verdict,  if  it  was  to  be 
one  of  guilty,  on  some  one  count ;  since  the  means  alleged 
to  have  been  used  were  different  in  the  fifth  and  sixth,  to 
which  the  force  of  the  evidence  seemed  mainly  applicable, 
and  there  might  appear  some  incongruity  in  finding  the  pri- 
soner guilty  upon  both  counts.  Yet  I  do  not  perceive  a  ne- 
cessary contradiction,  and  therefore  absurdity ;  for  the  murder 
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may  have  been  perpetrated  both  by  beating  and  drowning. —  v^^^ 
There  was  evidence  to  show  the  deceased  had  been  cruelly  j^  ^' 

beaten,  and  there  was  also  evidence  to  show  that  she  had 
been  thrown  into  the  mill-pond,  therein  drowned,  thence  re- 


The  State 

T. 

moved  at  night  and  buried.  Poaey. 


EVIDENCE  FOR  THE  STATE. 

1.  Qabriel  Holmes:  I  am  brother  of  deceased*  Lewis 
Holmes,  my  father,  is  dead ;  he  had  7  children,  one  aead  be^- 
fore  him ;  six  now  living ;  father  died  in  Novemter,  1847. — 
There  was  administration  on  estate  and  property  sold.  Pri- 
soner bought  at  salc^for  himself,  and  he  said  he  bid  off  some 
for  my  sister  Elita,  who  was  then  single,  afterwards  married) 
and  her  husband  died  last  year.  He  bought  all  she  wanted  ; 
purchased  AppUng,  called  App.  Estate  sold  for  $29,000) 
about.  Saw  Matilda  H.  Posey  oh  Friday,  16lh  of  February 
last :  got  to  prisoner's  at  9  or  10,  and  left  there  about  1.  She 
came  from  towards  spring  soon  after  I  got  there.  I  dined 
there,  sh^  John  Shaw,  I  and  the  children,  were  at  dinner.  I 
did  not  see  prisoner  that  day.  Never  saw  her  again  'til  she 
was  taken  out  of  the  ground.  Heard  of  her  being  missing 
next  day,  Saturday;  went  to  see  about  it:  saw  prisoner  about 
the  place :  did  not  see  deceased.  Before  that,  two  or  three 
weeks,  Eliza  Posey  had  been  at  my  house.  Previous  to 
that  time  she  had  been  at  different  places ;  came  to  my  house 
from  prisoner's.  She  went  to  his  house  on  Monday  or  Tues- 
day after  deceased  disappeared.  Saw  her  there  two  or  three 
days  after.  Search  was  made  fof  deceased — occasionally 
prisoner  went  with  us — did  not  appear  to  do  anything,  only 
went  along.  Several  of  us  went  through  the  piece  of  woods 
where  she  was  afterwards  found.  He  said,  when  we  pro- 
posed to  search  that  part,  it  was  of  no  use,  it  had  been 
searched  sufficient.  He  was  on  horseback,  and  proposed  to 
take  the  side  where  she  was  found,  and  we  the  other  side, 
five  or  six  of  us.  When  I  went  down  the  next  week,  pri- 
soner said  I  was  there  last  and  knew  where  she  was,  and 
said  he  would  take  me  with  a  warrant. 

H  We  made  a  Ijttle  search  on  Saturday  evening  late. — 
Prisoner  went  in  the  crowd.  I  wenl  on  Saturday  to  see  what 
become  of  deceased.  On  Sunday  I  was  there  and  searched. 
We  said  something  about  the  children,  and  I  may  have  ask- 
ed him  if  he  would  let  me  have  two  of  them ;  the  youngest 
about  two  years  old.    I  proposed  to  take  the  oldest. 

M  X.  There  were  four  children :  Matilda  had  been  mar- 
ried about  eleven  years.  The  mill-pond  had  been  let  off 
Saturday  for  a  search,  and  I  suggested  it. 

2.  John.  Shaw :  I  was  building  a  chimney  for  prisoner  ; 
went  on  7th  and  began  on  8th  February.  Eliza  Posey,  Ma- 
tilda's sister,  was  there  on  7th  and  left  on  the  8th.    On  the 

14 
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CoLnaiA,  morning  of  the  8th,  heard  a  dispute  between  prisoner  and 
NoY*r.  I849.^^|g  wife,  about  his  and  a  female's  tracks  in  the  garden.  I 
^  'had  a  negro  boy  sawing  a  sill,  he  ceased,  and  I  heard  Mrs. 
v.**^  Posey  say,  "  well,  old  fellow  (or  young  fellow)  I  have  caught 
Pooey.  you  at  last ;"  the  negro  then  resumed  sawing  and  I  heard  no 
more.  Eliza  was  not  at  breakfast  that  morning;  she  left  an 
hour  or  so  after  breiakfast.  I  remained  till  16th  February. — 
Prisoner  was  on  that  day  at  breakfast.  I  saw  him  no  more 
till  4  o'clock.  G.  Holmes,  I  and  Mrs.  P.  were  at  dinner. — 
The  last  I  saw  of  Mrs.  Posey  was  about  3  o'clock  that  day, 
giving  directions  to  a  negro  woman  dyeing  some  cloth  at  the 
end  of  the  house.  I.  met  Posey  comiug  out  of  the  South 
door,  and  I  asked,  where  have  you  Dcen  ?  and  he  said,  I 
have  just  taken  a  snack :  asked^  where  is  Matilda  ?  I  said 
1  saw  her  out  at  the  end  of  the  house  just  now.  We  walked 
in  the  house,  and  he  asked,  what  o'clock  ?  I  said^  about  4. 
He  said  it  was  that  when  he  left  Squire  Rhodes's,  (2  or  300 
yards  off.)  I  asked  how  he  came,  and  he  said  he  came  along 
the  creek  by  the  mill :  we  sat  down  by  the  fire  and  he  again 
asked  about  Matilda  several  times,  and  I  ^skecT  what  he 
wanted  with  her.  He  said  he  wanted  to  get  clean  clothes. 
I  asked  what  he  wanted  with  them,.  He  said  he  wanted  to 
go  to  an  election  at  Alfred  Hatcher's  next  day.  I  said  it  was 
a  curious  time  to  put  on  clean  clothes  in  the  evening.  He  said 
he  wanted  to  have  them  ready  in  the  morning.  I  said  it 
was  time  enough  to  get  them  and  put  them  on  in  the  morn- 
ing. He  asked  me  down  to  the  stable  to  take  something  to 
drink,  and  I  went.  Stable  is  on  the  way  to  the  mill,  half 
way,  50  yards  or  so  from  the  house.  He  took  up  the  liquor 
and  said  some  big  footed  fellow  had  been  here  at  his  liquor. 
I  said  I  supposed  it  was  App.  He  said  he  reckoned  it  was, 
I  saw  App.  going  that  way,  towards  the  mill,)  he  drank  and 
declined :  put  the  jug  in  his  pocket,  atid  we  started  to  the 
house.  He  stopped  and  proposed  to  go  to  the  mill.  I  de- 
clined^ saying  it  was  cold,  and  I  would  go  to  the  house.  He 
said,  go  on,  I  will  be  there  presently :  he  went  to  the  mill, 
and  after  awhile  he  came  up  to  the  house,  in  15  or  20  min- 
utes, may  be  longer.  As  I  returned  from  the  stable,  if  App. 
had  come  the  ysual  way  from  the  mill,  I  would  have  met 
him,  but  I  did  not  see  him.  When  prisoner  came  back  I 
asked  if  he  had  seen  or  heard  any  thing  of  Mrs.  Posey.  I 
think  he  said  no.  He  sat  in  the  place  she  usually  occupied, 
and  said  he  would  give  a  thousand  dollars,  or  a  thousand 
worlds,  if  she  was  only  sitting  there  ;  it  is  true  we  used  to 
have  some  disputes,  but  damn  a  house  without  a  woman  in 
it,  and  said  if  she  did  not  want  to  live  with  him  he  did  not 
want  to  Uve  with  her.  We  went  to  supper,  and  soon  after 
he  went  to  bed,  saying  he  was  tired.  I  worked,  fix>m  the ' 
spring,  the  opposite  side  of  the  house.    I  left  prisoner  on 
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Wednesday  of  the  next  week,  and  returned  there  on  Sunday,  ^^V^'Si} 
the  25ih,  and  again  was  there  in  March.    Last  time,  I  saw  ^^^^'  ^®^- 
Eliza  Posey  iu  the  room,  and  prisoner  was  on  the  bed  in  the 
same  room:  her  dress  was  unhooked,  and  hair  ont  of  order. 

K  It  was  after  March  sale-day.  I  worked  on  the  end  of 
(he  house  farthest  from  the  spring,  east  end.  I  finished  lay- 
ing brick  on  Friday.  While  on  the  top  scaffold,  I  -last  saw 
Mrs.  P.  talking  to  negro  woman.  Spring  170  or  200  yards 
from  house,  westwardiy.  Creek,  I  think,  lies  north  of  the 
house.  Mill-]X)nd  rather  to  the  north,  as  I  conjecture.  Mill 
from  house  6U,  70  or  100  yards,  by  the  road  used.  Stables 
between,  about  half  way.  App.  had  been  sick  a  day  or  two 
about  the  house,  but  I  did  not  see  him.  as  I  remember,  before 
the  time  I  mentioned  that  day.  I  told  prisoner,  on  his  re- 
turn on  Friday,  that  Gabriel  Holmes  had  taken  dinner  there, 
and  1  did  say  I  supposed,  perhaps,  Matilda  bad  gone  off  with 
Gabriel,  as  the  negroes  said  she  had  gone  towards  the  spring. 
I  was  at  the  inquest  over  her  body.  I  was  a  witness  and 
told  all  I  knew.  May  not  have  been  the  same  story  exactly 
I  have  told  to^ay.  Did  then  say,  and  now  do,  I  did  not 
kuow  how  she  cjime  to  her  death. 

M  H-  I  was  not  asked  then  the  same  questions  as  now. — 
Prisoner  said  to  me  once,  (Sunday  after  she  •  was  missing,  I 
think,)  I  left  Mrs.  Posey  here  with  you^  and  you  say  Gabriel 
Holmes  was  here  and  took  dinner,  and  I'll  make  you  both 
accountable  for  her.  I  said  if  he  did  I  woirld  take  the  ne- 
groes up  and  find  the  truth  about  it,  or  to  that  effect.  I  could 
not  have  seen  to  the  spring  where  I  was  at  work.  On  the 
IGth  of  February  there  was  a  negro  woman  about  the  house 
nursing  the  children.  App.  was  there  about  the  yard,  and  a 
man  and  two  boys  attending  on  me,  not  out  of  my  presence. 
On  I7th  I  saw  App.  in  the  hou^  playing  with  the  children. 
Saw  no  other  negro  fellow  there  that  day. 

X.  There  was  a  cook  woman  also. 

3.  LeviM,  Churchill:  Was  at  prisoner's  on  Saturday,  17th 
February.  I  called  for  prisoner,  and  negro  tried  to  get  into 
front  door  to  find  him,  and  gave  it  up.  1  hallooed  again 
twice,  and  a  daughter  of  prisoner  came  and  tried  the  door, 
and  then  went  to  a  negro  house  between  house  and  gate,  and 
she  soon  came  out,  prisoner  following,  and  a  negro  man,  slim 
as  1  am ;  and  negro  leaned  on  the  fence  while  1  and  prisoner 
were  settling. 

'  M*  It  was  about  1  o'clock.    I  was  travelling  in  a  wagon. 

4.  Allen  Smith:  I  was  at  prisoner's  about  9lh  of  Februa- 
ry, I  think  before  dinner.  I  passed  house  and  went  to  the 
mill.  Posey  said  something  to  the  effect  that  he  was  con- 
fused and.  would  as  soon  die  as  live,  and  in  one  week  there 
would  be  hell  to  play  on  that  place.  He  said  something  had 
occurred  at  the  house,  they  had  a  fray,  and  Matilda  bad  rose 
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CoLuiiwA,  on  Eliza  and  run  her  off  the  over  evening,  and  she  had  rid- 
NoT'r.  1849.  ^^^  j^^^  horse  off,  and  he  had  taken  his  saddle  to  the  house 
^near  the  mill,  and  was  waiting  for  a  cart  to  get  a  beast  to 
ride  and  see  what  had  become  of  Eliza;  thought  that  she 
was  at  Gabriel  Homes's. 

M<  I  have  told  this  to  different  ones.  I  met  Posey  and 
Kirkland  coming  £ix>m  the  mill  and  turned  back.  Kirkland 
was  about  and  may  have  heard  most  or  all  the  conversation. 
I  live  from  prisoner's  between  20  and  30  miles,  I  think,  in 
Orangeburgh  district. 

M  H  My  brother  was  with  me  and  lived  in  that  neigh- 
borhood ;  was  hauling  there  jug  ware. 

6.  OcAriel  Holmes  :  (recalled)  I  was  at  inquest,  on  Mon- 
day week  after  she  was  missing :  saw  her  body.  Dr.  Addi- 
son made  the  examination.    James  Ransford  was  Coroner. 

6.  Dr.  Addison :  Made  post  mortem  examination.  Wounds 
extended  from  near  top  of  right  side  of  head  to  the  lowest 
rib  on  right  side,  and  on  and  under  the  right  arm.  On  left 
side  of  head  from  near  top  to  the  collar  bone,  and  one  on  the 
elbow  of  the  left  arm.  Those  on  the  head  caused  death,  I 
think  ;  some  were  on  the  temples.  Almost  all  the  head,  ex- 
cept three  inches  on  the  top,  was  wounded.  I  think  there 
was  concussion.  All  the  blows  combined  were  enough  to 
kill  any  human  being  in  the  world.  Wounds  in  the  temples 
were  on  the  thinest  part  of  the  skull  and  likely  to  be  most 
fatal — ^though  those  on  the  thicker  part  might  have  produced 
death. 

H-  I  took  off  the  hair  but  not  skin  of  skull,  and  did  not 
ascertain  whether  there  was  a  fracture,  but  there  was  no  in- 
dentation. That  is  not  necessary  to  produce  death.  Skin 
was  not  broken.  Body  was  beaten  mostly  on  right  side. — 
From  26  to  50  bruises  on  that  side :  head  mostly  mutilated. 
Would  suppose  a  stick  tho  size  of  my  wrist  might  have  been 
used. 

HK  If  I  had  made  an  examination,  by  dissecting,  I 
should  have  found  fracture^ 

7.  Samud  NickoUs:  I  was  at  the  school  house  near 
Rhodes's,  300  yards  from  prisoner's,  on  the  day  Mrs.  Posey 
disappeared.  About  11  o'clock  prisoner  came  to  the  school 
house.  He  had  not  been  there  before.  He  staid  an  hour 
and  a  quarter  or  an  hour  and  a  half.  Came  in  and  listened 
to  the  recitations :  tdbk  two  drinks  of  liquor.  We  went  to 
Rhodes's.  I  went  for  dinner.  Posey  declined  to  eat,  sajring 
he  had  been  to  dinner. 

H*  Prisoner  had  three  children  at  the  school.  I  let  out 
school  about  12  o'clock,  I  left  him  at  Rhodes's  about  1 
o'clock. 

M  K  I  was  employed  by  prisoner,  Rhodes  and  others,  to 
teaebi  and  began  m  January, 
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8.  CtiUen  Rhodes  :  liive  about  300  yards  direct  from  pri-  CoummA, 
Boner's.  (Witness  points  out  localities  on  plat :  prisoner's  ^•^''  *®^' 
house,  Aiken  road,  pond,  Rhodes's  house,  spring,  Mrs.  Po- 
sey's grave,  school  house,  &c.  &,c.)  First  search  I  knew  of 
was  on  Saturday  evening  after  sne  disappeared.  I  joined 
prisoner  alone  and  his  father  in  the  search.  Search  was 
made  the  following  week,  and  I  was  along  on  Saturday  foU 
lowing,  the  day  before  th^  body  was  found.  Several  were 
engaged.  We  were  to  meet  on  next  morning  at  the  Thomas 
old  field.  I  and  my  brother  went  over  to  prisoner's  on  Sun- 
day morning  about  8  A.  M.  and  I  asked  if  any  thing  was 
divulged.  He  said  "  yes,  App.  had  confessed  the  murder  of 
his  wife  to  Franklin  (another  negro)  the  night  before :  had 
had  to  do  with  her  and  drowned  her,  and  buri^  her  near 
the  head  of  the  branch  above  the  spring  branch,"  (at  which 

Elace  the  grave  was  found^  and  he  had  heard  it  the  night 
efore.  I  asked  if  he  had  tne  negro  secured.  He  said  ^'  no." 
I  and  Kirkland  went  in  search  and  could  not  find  him,  and 
I  came  back  and  went  to  bed.  I  said,  perhaps  he  is  at  my 
house,  we  had  better  go  back  and  get  him.  I  sent  my  bro- 
ther to  get  him,  and  when  we  saw  him  returning  without 
him,  I  and  prisoner  proceeded  to  meet  the  other  party.  Posey 
said  he  would  not  be  surprised  if  the  negro  would  bring  as 
many  into  the  scrape  as  he  could.  Before  we  left,  I  asked 
if  we  should  go  to  the  grave,  and  he  proposed  to  go  on  and 
meet  the  company.  He  never  after-asked  me  to  help  search 
for  App.  I  told  the  company  what  Posey  had  said,  and  we 
went  to  the  grave.  We  found  the  body  in  the  grave.  A 
lightwood  knot  fire  had  been  burnt  over  it,  and  it  would  not 
have  been  easily  found.  It  was  completely  level.  I  wrote, 
at  prisoner's  request,  a  notice  of  reward  for  App.  and  pub- 
lished it  in  the  paper.  Some  hand  bills  appeared,  I  think, 
before  the  notice  in  the  paper.  I)uring  Court,  I  think,  in 
March.  Reward  was  $100.  I  did  not  hear  of  the  confe»> 
sion  before  I  met  him  on  the  Sunday  morning  aforesaid. — 
When  I  would  meet  him,  before  and  after,  he  was  drinking, 
and  I  advised  him  to  quit,  and  he  would  reply  that  he  was 
worth  17  or  perhaps  $20,000,  and  I  should  not  be  hurt  as  an 
iudorser,  need  not  be  uneasy ;  should  not  suffer  by  him ;  that 
"  Martin  drank  a  damn'd  sight  of  liquor,  but  not  as  much  as 
people  thought.  Martin  knew  what  he  was  about."  Such 
conversation  occurred  on  Sunday  after  Mrs.  Posey  disappear- 
ed* He  then  said  he  would  be  worth  17  or  $20,000  in  spite 
of  hell.  Posey  had  not  visited  my  house  more  than  twice 
after  he  got  to  drinking,  which  he  began  about  June,  '48. — 
Came  to  ask  help  to  raise  his  mill  in  Octolier.  There  was 
no  visiting  between  our  families.  At  the  start,  I  proposed  to 
take  up  all  his  negroes  and  send  them  to  jail.  He  opposed 
0uch  expense ;  that  we  could  get  out  all  they  knew  without 
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GoLUMBu,    that.    About  a  week  after  the  inquest,  Bntler  and  others 
^^^' I™*  (who  were  after  App.)  came  from  the  grave  with  a  hoe,  and 
^       ^  asked  whose  it  was.     Posey  said  it  was  his,  and  asked  me 
The^state    ^^  ^^^^  charge  of  it.     I  sent  it  to  the  Clerk's  office.    I  think 
PoMy.      there  was  blood  on  the  handle.    Butler  proposed  that  the 
hoe  should  be  taken  care  of.     I  was  in  Aiken  on  the  day  de- 
ceased disappeared,  and  met  Wilson  Kirtkland  m  the  end  of 
Atkinson's  lane,  some  three  miles  from  the  prisoner's  house. 
On  that  day  I  saw  him  in  Aiken  about  one  hour  by  sun, 
and  I  think  I  left  him  in  Aiketi.    We  passed  through  the 
woods  where  the  body  was  found  when  I  first  searched. — 
We  searched  the  creek,  branch  and  swamp.    In  the  latter 
part  of  the  day  Posey  was  with  us,  and  Posey  took  a  portion 
of  the  ground  to  search,  on  the  extreme  right,  where  the 
grave  was  finally  found.     I  don't  know  how  or  by  whom  the 
arrangement  was  made.    He  was  between  any  other  and  the 
grave. 

M  I  was  security  for  prisoner  for  a  pretty  large  sum,  and 
was  uneasy.  His  conversation,  stated  above,  was  both  be- 
fore and  after  his  wife's  death.  I  thought  he  drank  a  great 
deal.  He  had  land,  niills,  and  negroes,  (20,)  1000  acres  land. 
Suppose  he  was  worth  his  debts  and  not  much  more.  Had 
horses,  and  good  stock.  I  had  a  hoe  in  disinterring  the  body, 
and  saw  but  one  there.  Don't  know  whether  it  was  the 
same  Butler  brought.  I  was  often  at  prisoner's  when  sober, 
and  saw  no  unkindness  towards  his  family.  Saw  nothing 
else.    Did  not  suspect  any  thing  else. 

M  M.  He  told  me  four  or  five  years  before,  he  had  whip- 
ped his  wife.  I  saw  an  apron  checked  and  the  leg  of  a  pair 
of  pantaloons,  such  as  App.  wore  in  winter.  Leg  cut  off  or 
torn  below  the  knee.  The  apron  was  wrapped  around  a 
stonb.  Can't  say  I  saw  any  blood  on  it ;  both  had  been  in 
the  water^  1  suppose.  Mrs.  Posey's  disappearance  created  ex- 
citement which  increased  much  'till  she  was  found.  I  was 
excited,  and  it  was  announced  the  search  should  continue 
'till  she  was  found.  When  we  found  the  grave,  it  appeared 
a  walking  cane  had  been  stuck  down  in  three  places. 

9.  Martin  Rhodes:  On  16th  February  I  was  at  Cullen 
Rhodes's.  Saw  prisoner  that  day  there.  He  did  not  eat  din- 
ner there.  He  said  to  Mrs.  Rhodes  he  would  give  $500  if 
his  wife  was  such  as  she  was.  He  said  he  would  be  worth 
$17,000  in  spite  of  hell,  and  perhaps  $20,000.  Mrs.  Rhodes 
is  bound  over,  but  can't  attend  Court.  I  left  prisoner  there  at 
3  o'clock. 

10.  Robt.  J.  Butler :  Was  at  prisoner's  two  or  three  weeks 
a'ter  deceased  was  found.  .  Think  it  was  after  Court  here. — 
It  was  on  Sunday.  I  had  been  hunting  for  App.  after  reward 
offered  by  prisoner,  and  by  the  Governor.  Posey  did  not  aid 
me,  though  I  asked  him.    He  said  he  was  afraid  to  leave 
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home,  for  Eliza,  whom  I  saw  there,  was  afraid  lo  stay  by   Columbu, 
herself.     Some  one  said  he  thought  App.  was  down  upon  ^^®^' *®^ 
Shaw's  creek  or  thereabouts.  Posey  said  he  would  be  damn'd  ^ 

if  he  was,  he  had  as  good  a  right  to  know  where  he  was  as  ^"•^^••** 
any  body  else,  and  he  is  no  where  else  but  on  the  Island  just  Powy. 
above  Augusta.  I  said  I  did  not  think  so,  for  my  plantation 
was  near,  and  I  did  not  think  he  would  be  apt  to  come  about 
me.  Some  one  said  Boatwright  had  a  negro  run  away,  and 
Posey  then  said  Boatwright's  negro  had  been  at  his  house, 
and  he  had  sent  him  home,  and  App.  was  either  there  or  on 
the  Island.  Some  one  remarked,  B's.  negro  had  run  away 
again.  Prisoner  said,  if  you  will  go  down  there  or  to  (he  Is- 
land (o  hunt  for  App.  I  will  go-with  you.  I  proposed  to  hunt 
him  with  my  dogs.  Prisoner  said  I  could  not  trail  him  with 
them.  1  said  I  could,  if  he  made  a  track;  and  he  proposed 
to  bet  I  could  not,  which  I  offered  to  take  up.  I  asked  him 
if  he  had  not  offered  reward:  he  said  yes.  I  said  if  I  found 
hina  dead,  I  suppose  I  will  get  the  reward,  and  he  said  no. — 
He  said  he  reckoned  he  had  the  worst  luck  of  any  man  in 
the  world — "last  year  my  wife  all  swelled  up;  a  boy  had 
died  ;  App.  is  dead',  or  as  good  as  dead,  and  Eliza  is  swelled 
up."  Said  nothing  of  his  wife's  death.  I  searched  there, 
and  I  expressed  a  wish  to  see  the  place  where  deceased  was 
buried.  We  went  to  the  spring,  and  some  were  about  to  go 
over  a  fence,  straight  to  the  grave.  Posey  proposed  to  me  to 
go  with  him  along  the  margin  of  the  milUpoBd  and  up 
the  branch,  and  we  did.  We  had  spoken  at  the  house  of 
the  course  of  the  grave ;  and  when  we  had  examined  the 
grave,  we  went  to  search  for  a  pine,  to  see  if  it  was  above  or 
below  the  line  of  direction  of  the  grave  from  the  house.— 
Prisoner  wauted  us  to  go  back  as  we  came  ;  but  we  went  by 
the  pine,  but  saw  nothing.  Not  satisfied,  I  hunted  on  that 
day  and  part  of  the  next.  I  went  back,  through  the  same 
piece  of  woods,  provoked  to  it  by  prisoner's  anxiety  before, 
that  we  should  not  take  that  course.  Allen  Franklin,  Cole- 
man and  Holmes,  were  along,  and  afterwards  prisoner  came. 
As  we  were  alighting  to  go  through  the  woods,  he  wanted  us 
to  mount  and  go  up  higher,  a  way  fresh  cut,  but  we  did  not. 
When  we  got  down  some  distance  in  the  line  of  direction 
Irom  house  to  grave,  we  founda  weeding-hoe  leaning  against 
a  pine  stump,  30  or  40  yards  from  the  grave,  perhaps  50  or 
60.  (Hoe  produced,  which  witness  says  looks  like  the 
same  hoe.^  1  suppose  there  are  marks  of  blood  on  it.  Posey 
said  it  looKed  like  his.  I  asked  him  if  he  did  not  think  there 
was  blood  on  it ;  he  said  he  thought  so.  Allen  Franklin  was 
with  me  when  the  hoe  was  found  :  prisoner  was  not  present. 
I  said  to  prisoner,  I  thought  it  ought  to  be  taken  care  of;  and 
he  asked  Rhodes  to  take  care  of  it. 

K  Posey  followed  behind  when  we  first  went  through 
from  the  grave  by  the  pine. 
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Columbia,        H,  AUen  B.  Addison :  I  am  coroner ;  held  inquest  on  a 
KoT'r.  1849.  YiegTo  near  Lexington  line,  at  the  head  of  a  branch  surroiin- 
^^~    "^       'ded  by  swamp;  bones  of  legs,  and  head,  and  hands  were 
The^K^tate    g^parated  ;  not  in  a  state  to  exhibit  wounds,  but  in  turning  it 
Posey,      over  a  bullet  was  found  ;  head  dislocated  from  neck ;  prison- 
er was  not  present ;  some  present  were  from  his  neighbor- 
hood. 

m 

12.  Gfiles  D.  Mims:  Was  at  inquest  above ;  found  a  ball ; 
it  was  in  the  body ;  ribs  were  naked,  and  in  turning  over  the 
body  ball,  fell  out.  One  rib  was  shot  2-3d's  through,  perhaps 
left  aide  ;  discovered  no  other  mark.  Saw  a  leather  string, 
marks  of  a  person  having  been  tied  with  it ;  it  was  tied. — 
The  place  from  prisoner's,  10  miles  nearly. 

13.  Cullen  Rhodes,  (recalled)-:-Was  at  inquest.  I  identi- 
fied negro ;  thought  remains  those  of  App. 

H*  Was  flesh  on  some  part  of  the  bones ;  one  shoe  on ; 
,  could  see  a  little  skin ;  skull  clean ;  head  detached.    App. 

had  a  sore  leg,  and  one  leg  bone  was  affected,  a|)d  a  rag 
around  that  leg  bone  tied,  was  all  that  was  found  ;  that  was 
all  that  identified  remains,  in  my  opinion;  the  clothing  was 
not  such  as  I  saw  him  wear  that  winter.  Inquest  spoken  of, 
was  five  or  six  weeks  after  that  on  Mrs.  Pospy.  It  was  the 
day  before  Kirkland  was  arrested,  and  shortly  before  prison- 
er's arrest. 

14.  Alfred  Hatcher :  Prisoner  came  to  my  house  and  ask- 
ed me  for*,  pair  of  pistols,  and  carried  them  off,  perhaps  the 
Wedn^day  after  his  wife  was  found  ;  they  looked  like  horse- 
man's pistols.  I  did  not  know  any  pistols  were  in  the  house. 
Wilson  Kirkland's  wife  was  living  with  me  then,  and  he 
asked  her  for  them,  and  she  said  they  were  there. 

H.  He  asked  me  if  Kirkland  did  not  leave  pistols  there, 
and  his  wife  was  referred  to  as  probably  knowing.  Mrs. 
Kirkland  is  my  daughter.  Kirkland  had  undertaken  to  over- 
see for  prisoner  that  year. 

15.  Virgil  While :  Was  of  party  that  arrested  Martin  and 
Eliza  Posey,  on  Saturday  night,  6ih  or  7lh  April  last.  I  en- 
quired for  Martin  Posey  and  did  not  see  him.  I  searched 
for  him  and  found  him  up  stairs ;  asked  him  to  open  the 
door  ;  he  refused.  I  said  it  was  his  father's  house,  and  I  did 
not  wish  to  break  the  door  open ;  he  refused,  and  I  said  I 
was  coming  in  any  how.  He  agreed,  on  my  proposal,  to 
talk  to  me  in  the  yard,  and  did  through  the  window.  I  could 
not  persuade  him  to  open  the  door ;  I  said  I  was  going  in  any 
how ;  he  said,  if  so,  I  would  do  it  at  my  own  risk.  When  I 
went  up  Posey  was  standing  in  the  door.  Eliza  Posey  was 
in  room  with  him,  and  one  Jones.  When  we  came  down 
stairs  he  asked  me  to  let  him  go  in  the  room  and  dress ;  I 
consented.  He  stood  by  the  fire  awhile,  and  I  was  talking 
to  him,  but  not  about  this  a&ir,  and  he  observed :  "  you 
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have  not  got  the  right  man."    I  asked  bini  who  then  was  J^|"™^ 
the  right  man.    He  said,  "  Gabriel  Holmes  was  the  last  man^  ^^^*^'  '^ 
ever  seen  with  my  wife." 

16.  HincAey  Winn :  Was  present  at  the  arrest  above ;  we  ^^ 
had  a  warrant ;  I  think  it  was  the  day  after  Kirkland  was 
arrested.  I  called  for  prisoner  twice^  and  got  no  answer,  but 
hearing  him  lalk  through  the  window,  I  went  back,  and  he 
answered,  but  he  refused  to  open  the  door :  I  threatened  to 
knock  it  down,  and  he  said,  if  so,  it  would  be  at  my  own 

risk.    But  he  came  to  the  door  and  was  arrested* 
M.  We  got  there  about  9,  P.  M. 

17.  (  WUson  Kirkland  called.  Prisoner's  counsel  prodoce 
a  warrant  against  witness  by  clerk,  as  principal  in  second 
degree  in  this  felony,  founded  on  information  given  by  Ga- 
briel Holmes,  on  22d  June,  '49 ;  warrant  daCed  25th  June. — 
Warrant  against  same,  6th  April,  by  magistrate,  chaining 
him  as  being  concerned,  or  aiding  and  abetting,  or  knowing 
of  the  murder  of  Matilda  Posey,  founded  on  same  informa- 
tion'. A  warrant  against  same  by  clerk,  as  accessary  before 
the  fact,  to  the  murder  of  App.  a  male  slave,  on  or  about  the 
1st  March,  1849,  dated  22d  JFune,  1849,  on  ss me  information. 
Argued  for  priscner :  That  when  an  accomplice  is  chai^ged 
with  capital  felony,  Court  in  its  discrelion  wilt  exclude  him ; 
practice  is  founded  on  that  of  approver.  When  be  confessed, 
his  confederates  were  put  on  trial,  and  approver  undertook  to 
convict  them,  and  his  pardon  depended  on  his  success.  If 
he  failed  he  was  hanged  on  his  confession.  This  is  superce- 
ded, and  now  the  king's  witness  is  received  only  on  Aiaking 
a  full  and  frank  confession  of  his  own  guilt,  and  that  of  his 
accomplices.  To  admit  him,  a  motion  must  be  made  to  the  ^a^JSt^- 
Court,  which  will  not  admit  him  if  charged  with  other  felo-stq^icns^sCr. 
nies.  Solicitor y  contra. — Does  not  yet  appear  that  Kirkland  Law,  282. 
IS  an  accomplice.    He  may  be  unjustly  charged.     Chiffiuj  fat 

State. — General  rule  well  settled  that  an  accomplice  is  a 
competent  witness.  Carrollj  in  reply.  BM  to  be  a  eompe- 
tent  witness,)     Witness  sworn  : 

WUson  Kirkland:  I  went  to  prisoner's  about  Ist  Oc- 
tober, '48,  to  live.  I  had  been  perhaps  a  few  days  at  work 
for  him ;  prisoner  came  to  Alfred  Hatcher's,  and  he  said  his 
wife  had  fallen  out  with  him  that  morning,  and  was  jealous 
of  him  and  Eliza,  and  he  wanted  something  to  drink,  as  she 
bad  fretted  him ;  and  after  drinkiug  he  said  he  had  had  some> 
thing  to  do  with  Eliza,  and  some  day  or  other  be  intended  to 
make  a  wife  of  her.  Posey  had  Jeff  hired,  belonging  to 
Boatwright,  of  Lexington ;  he  staid  there  till  about  1st  Feb- 
ruary. Posey  said  he  hired  him  first  to  doctor  some  of  bis 
negroes,  and  understood  he  was  a  conjuror,  and  that  the  ne- 
gro probably  had  told  him  he  could  do  something  that  would 
secretly  cause  his  wife's  death ;  and  he  said  the  negro  wan* 
15 
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CoLmiBu,    ted  him  to  buy,  and  he  said  he  would  not  buy  the  negro  till 
NTov'r.  1849.  j^g  jjg^^j  gj.gj  ^qhq  something  to  put  his  wife  out  of  the  way ; 

""^C  '  that  the  negro  had  appointed  several  limes  to  do  it,  and  kept 
The^State  failing  j  and  he  said  that  App  said  if  Jeff  were  gone,  he  could 
Posey.  put  Mrs.  Posey  out  of  the  way.  I  said  to  him  Jeff  could  not 
conjure  his  wife  out  of  the  way.  He  asked  me  if  I  could 
carry  Jeff  home.  I  said  I  could  if  he  would  keep  him  there 
till  next  mortijng.  I  then  went  to  A.  Hatcher's,  got  clothes, 
and  next  morning  carried  Jeff  home ;  that  is,  about  the  1st 
February.  (I  was  Posey's  overseer.)  About  two  weeks  before 
Mrs.  Posey  disappeared.  I  heard  prisoner  say  several  times, 
if  his  wife  was  out  of  the  way,  he  would  marry  Kliza.  He 
was  most  always  drunk,  and  talked  to  me  freely.  Said  he 
thought  I  possessed  some  powers  Jeff  did,  and  that  was  the 
reason  he  talked  to  me  as  much  as  he  did.  He  said  he  sent 
Jeff  home  because  he  found  he  would  not,  or  could  not,  put 
his  wife  out  of  the  way,  and  he  had  no  longer  use  for  him, 
and  as  App  said  he  could  if  Jeff  were  gone,  he  wanted  Jeff 
out  of  the  way  that  App  might.  J  was  at  Aiken  on  the  day 
Mrs.  P.  disappeared.  I  left  Hatcher's  in  the  morning,  and 
met  Posey  the  other  side  of  his  house,  1-4  mile,  where  he 
had  liquor.  He  said  he  expected  to  meet  me  about  that  place, 
and  I  said  the  same  to  him..  I  saw  Rhodes  before  that.  He 
may  have  asked  me  to  go  to  Aiken,  and  I  said  Martin  might 
not  know  where  I  was  gone.  When  I  met  Posey  he  invited 
me  to  go  to  the  jug  for  a  dram,  and  pulled  out  a  bottle  for 
me  to  fill.  1  suggested  we  should  not  go  together  to  the 
house,  %s  Mrs.  Posey  might  fall  out  with  me  for  fetching  him 
some  liquor.  I  went  to  Aiken  to  see  about  buying  a  negro, 
for  sale  there,  at  Posey's  instance..  Just  before  I  left  him,  I 
asked  him  what  the  negroes  were  doing.  He  said  Luke  was 
driving  the  wagon ;  that  he  had  something  else  for  App  to 
do,  and  it  would  not  surprise  him  if  Tilda  was  not  alive  at 
night.  1  went  right  on  to  Aiken,  Posey  said  he  was. going 
to  the  school  house ;  was  a  little  more  sober  than  common  ; 
had  not  been  to  the  school,  and  would  go  and  see  how  the 
new  teacher  was  coming  on.  I  went  to  A.  Hatcher's,  asked 
for  a  horse,  got  it  and  went  to  Aiken ;  staid  there  till  sunset 
or  after ;  came  back  to  Hatcher's ;  staid  there  till  after  9 ; 
then  asked  him  for  1-2  gallon  of  whiskey  ^  went  to  Posey's, 
exchanged  horses ;  went  to  my  father's  to  meet  Blewit  Jones,^ 
on  agreement.  Did  not  meet  him  ;  staid  there  till  cock-crow;' 
left  there ;  went  to  Posey's ;  arrived  just  as. day  was  breaking  ; 
had  been  up  all  night,  and  drank  a  good  deal ;  went  to  the 
room  where  I  usually  slept,  and  found  the  door  locked ;  then 
went  round  house  to  Shaw's  room,  and  went  in  where  he 
was  lying.  Then  went  to  Posey's  room,  was  telling  him  a- 
bout  my  room  being  locked,  and  he  said  Mrs.  Posey  went 
off  yesterday  and  had  not  returned,  and  he  had  locked  the 
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door  to  keep  the  negroes  out.  He  said  Gabriel  Holmes  was  CoLmnu, 
there  yesterday,  and  he  supposed  his  wife  had  gone  home  ^®'''' *®*^' 
with  him.  At  breakfast  some  of  the  children  came  in  and 
said,  "  pa,  there  is  a  great  big  fire  yonder,  not  far  from  the 
fence."  He  said,  no,  I  reckon  not.  After  a  while  a  negro  or 
child  again  mentioned  the  fire ;  and  I  said,  I  wonder  if  there 
can  be  any  fire ;  and  he  said,  I  reckon  it  is  App  burning  a 
coat  kiln,  I  told  him  to  burn  one.  When  breakfast  was  over, 
I  walked  towards  the  stable,  and  saw  the  smoke ;  I  thought 
from  what  I  had  heard  before,  that  if  App  had  killed  his  wife, 
the  fire  was  burning  over  her,  and  I  came  up  the  Edgefield 
road  and  went  in  ^  steps  of  it,  and  it  did  not  look  like  a 
coal  kiln,  but  pieces  laid  strait  along,  and  I  thought  I  had 
best  get  away  as  easy  as  I  could ;  and  then  1  came  back  to 
Posey's  house.  I  never  let  Posey  know  that  1  had  looked  at 
the  fire.  Afterwards,  two  or  three  days,  he  said  he  would 
marry  Eliza  about  the  1st  June,  and  go  away.  He  told  me  App 
said  he  had  killed  her,  buried  and  burnt  the  coal  kiln  over  her. 
He  and  App  both  told  how  it  was  done,  that  is,  App  was  at 
the  spring,  and  some  little  negro  children  came  down  after 
light  wood,  (Mrs.  Posey  had  put  fish  down  there  to  soak,) 
an(l  App  told  them  to  tell  their  mistress  the  spring  house 
door  was  broken  open,^and  she  came  down;  and  he  said  to 
her,  you  have  always  accused  master  Martin  of  having  some- 
thing to  do  with  other  women,  and  if  she  would  go  over  the 
fence,  he  would  show  her  the  fact,  that  he  was  with  another 
woman.  She  went  a  piece  and  stopped  and  said—^App,  I 
know  what  you  are  after,  you  want  to  kill  me,  and  turned 
back  and  started  towards  the  house.  He  caught  hotd  of  her 
and  said,  1  want  to  do  it.  She  said,  App,  I'll  have  you  hung. 
He  said  you  might  have  me  hung,  and  yon  might  not,  which 
was  about  the  last  she  said.  1  asked  App  how  he  had  killed 
her,  and  he  said  he  had  drowned  her ,  said  nothing  about 
beating  her;  had  throwed  her  in  edge  of  mill  pond  till 
night,  then  got  Louisa  and  Franklin,  who  helped  him  to  bu- 
ry her. — The  foregoing  account  I  had  repeated  to  prisoner, 
as  coming  from  App,  and  he  said  he  had  told  him  the  same 
thing.  Shaw  came  to  prisoner's  a  week  perhaps  before  her 
death.  The  morning  Shaw  began,  Mrs.  P.  and  prisoner  had 
a  dispute.  She  said  she  saw  him  with  Eliza  the  night  be- 
fore ;  out  in  back  of  the  garden.  I  and  Posey  were  at  break- 
fast when  she  began.  Ue  said  he  was  not  there ;  she  said 
he  was ;  he  said,  if  so,  his  tracks  were  there,  and  they  went 
out  to  see  if  they  fit.  Wheti  he  came  back  he  said  they  did 
not  fit.  She  said  he  was  there  the  night  before,  for  she  had 
looked  at  them  as  long  as  she  wanted.  Before  we  came  to 
breakfast  he  said  to  mo,  he  had  been  there,  and  made  Frank- 
lin go  and  substitute  his  tracks.  In  an  hour  or  so  Eliza 
went  to  Gabriel  Holmes's,  7  miles  ofi* ;  went  by  the  mill. 
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Columbia,  He  told  me  he  had  sent  up  to  Holmes's  to  see  if  his  wife  was 
NoT'r.  18«.  jjj^r^^  and  Eliza  had  sent  him  a  letter  to  come  after  her ; 
■^read  me  the  letter.  He  started  after  her  on  Tuesday.  I 
started  with  him,  and  met  my  father,  and  got  him  to  take 
my  horse  and  go  with  him.  He  said  Eliza  requested  him  to 
come  for  her,  he  had  as  good  a  chance  now  as  he  would  ev^- 
er  have,  and  if  he  ever  intended  to  take  her,  now  was  the  time, 
she  would  wait  no  longer ;  had  waited  a  long  time  and  would 
not  have  Joe  Morris  on  his  account.  Eliza  came  on  Tues- 
day after  the  death  of  his  wife.  I  found  her  there  that  eve- 
ning. She  behaved  there  as  if  she  was  at  home,  as  if  every 
thing  belonged  to  her.  There  was  a  door  b^ween  the 
rooms  they  occupied.  I  have  heard  them  talking  together 
at  night  in  same  room.  At  supper  she  said,  if  you  don't 
mind  I'll  tell  all  I  know.  He  said,  tell  and  be  dam'd,  if  you 
tell  all  you  know,  you'll  tell  as  much  ou  yourself  as  any  bo- 
dy else,  for  you  first  began  it.  The  night  before  I  heard  her 
crying  in  her  room,  he  in  there  talking  to  her,  heard  some 
conversation.  She  Said  she  had  destroyed  her  peace  for  the 
sake  of  him,  and  she  did  not  believe  he  would  take  care  of 
her,  as  he  had  promised.  He  said  he  would.  Prisoner  and 
I  often  talked  ot  this  matter.  On  Wednesday  morning  after 
App  had  ran  away,  on  Saturday  night  before  deceased  was 
found,  he  told  me  he  had  sent  Jake  down  to  Ergle's  bridge 
with  App,  on  Edisto,  and  told  him  if  he  could  get  a  chance, 
to  kill  him,  and  to  tell  App  he  would  send  me  there  to  carry 
him  away,  as  he  was  to  have  his  freedom  for  killing  his 
mistress,  and  he  wanted  me  to  go  down  to  the  bridge  to  see 
if  the  negro  was  yet  there.  In  the  meantime  Jake  came, 
and  said  he  had  left  App  there,  and  the  plan  was  that  who- 
ever first  came  to  take  him  away,  was  to  throw  a  stick  down, 
and  he  was  to  come  out  from  under  the  bridge.  I  started  on, 
got  1  or  1  1-2  miles  from  mill,  met  my  father  and  Elbert  Po- 
sey coming  to  prisoner's ;  we  talked  awhile ;  1  did  not  go  to 
the  bridge,  but  within  a  few  hundred  yards  of  it.  I  saw  pri- 
soner next,  on  Thursday  morning ;  he  fixed  up,  and  when 
he  came  back  he  told  me  he  had  killed  the  negro,  at  the 
head  of  Bog  branch ;  shot  him,  after  tying,  with  pistols.  I 
saw  them  before  he  started  oif.  He  said  he  was  either  go- 
ing to  carry  him  oflFor  kill  him.  When  he  first  got  off  his 
horse  he  said  he  had  often  heard  if  any  person  committed 
murder,  he  could  not  be  satisfied  any  more,  but  knowed  it 
was  not  so,  for  he  now  felt  better  than  before.  He  told  two 
tales  about  the  manner  of  killing  him,  (which  the  witness 
states.)  Pistols  were  large,  square  barrels,  flint  and  steel, 
horseman's  pistols ;  he  said  he  got  them  from  Alfred  Hatch- 
er's. 

M  •  I  have  been  in  jail  near  six  months ;  was  confined  be- 
fore Posey,  for  being  something  knowing,  or  party  concerned, 
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in  murder  of  App  and  Mrs.  Posey.  I  made  a  statement  to  CoLntBri, 
squire  Addison  ;  was  sworn  on  inquest  over  Mrs.  Posey ;  I  did  ^^*''  ^*^^- 
not  know  as  much  then  as  now  ;  1  have  heard  much  from  pri- 
soner since.  I  did  not  tell  on  the  inquest  all  1  knew,  for  I  was 
afraid ;  don't  recollect  I  told  any  thing  false  th^n.  I  reck- 
on what  I  theti  said  was  true.  I  told  inquest  that  1*  told 
App  to  burn  coal  on.  Monday,  after  Mrs.  Posey  was  mis- 
sing. Negro  Franklin  was  twice  examined  before  the  in- 
quest. Between  those  times,  I  talked  to  Franklin,  and 
said  he  had  forgot  or  falsified  in  saying  he  had  not  seen 
me  on  Saturday  night  at  the  room  door ;  I  don't  recollect 
threatening  him  if  he  did  not  go  back  and  rectify  it.  I 
got  to  A.  Hatcher's  at  supper  time  on  Friday  night,  from 
Aiken ;  several  were  there,  (named.)  I  went  off  about  nine, 
and  returned  next  day  at  late  breakfast.  Hatcher  talked  to 
me,  and  I  told  hitn  I  had  slept  none :  told  him  I  had  been  to 
my  father's  to  meet  Jones.  Franklin  came  to  me  before  day 
on  Sunday  morning,  before  inquest ;  I  told  the  fact  to  Posey 
also,  before  day ;  Franklin  may  have  gone  to  him  afterwards. 
That  night,  before  day,  1  went  to  the  negro  houses  to  search 
for  App,  and  did  not  find  him,  and  Posey  was  along ;  but  it 
was  all  a  made  up  affair,  for  it  was  known  App  was  gone. 
It  was  not  made  up  that  Franklin  should  come  to  me  that 
night,  but  it  was  made  up  between  prisoner  and  me,  that 
Franklin  should  tell  App  to'  go  away,  that  he  might  not  be 
caught.  I  think  I  told  Franklin  to  tell  App  to  go, -Saturday 
night  sometime  before  day ;  I  did  not  tell  him  where  he  was 
to  go. — (Franklin,  I  stated  on  the  mquest,  came  to  me  at 
night  or  Sunday  morning,  and  told  me  he  had  found  out  that 
App  had  killed  Mrs.  Matilda;  I  told  Posey  and  we  went  to 
search  for  App,  &c.)  This  was  true,  but  it  was  all  a  made 
up  affair  for  Franklin  to  come  to  me.  (Another  portion  of 
the  inquest,  signed  by  the  coroner,  and  not  by  witness,  is 
read,  and  the  witness  says  he  does  not  recollect  he  said  so 
before  the  inquest,  about  Fra'nklin's  being  threatened  if  he 
told  us  App  would  get  away.)  I  did  tell  Franklin  not  to 
tell  about  our  making  up  for  App  to  go  away,  or  I  would  be 
the  death  of  him.  I  did  not  state  it  exactly  that  way  before 
the  inquest ;  did  not  give  the  inquest  a  true  representation  of 
what  occurred  between  me  and  Franklin.  I  was  afraid  if  I 
told  what  I  knew,  my  life  would  be  in  danger.  It  was  a» 
greed  between  me  and  prisoner,  that  it  was  not  to  be  known 
that  Franklin  had  said  any  thing  to  me.  Fdo  not  know  that 
Mrs.  Posey  was  dissatisfied  with  App  or  me.  At  one  time 
she  seemed  so,  because  I  would  take  a  drink  with  prisoner. 
I  told  Elbert  Posey  I  told  App  that  if  his  master  did  not  car- 
ry him  away,  I  would.  Tnis  I  told  App  one  day  at  the 
mill,  who  was  complaining  of  want  of  something  to  eat,  and 
talked  to  me  of  his  master  wanting  him  to  put  his  mistress 
out  of  the  way,  and  his  master  was  to  carry  him  away,  and 
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Columbia,    he  feared  he  would  not,  and  I  told  App  if  he  did  not  I  would. 
Nov'r.  1849.  rp^ jg  was  in  Mrs.  Posey's  life-time.     But  I  did  not  ihink  he 
"^       '  would  kill  the  woman.     I  don't  know  whether  I  am  to  fare 


The  State 


▼. 


better  for  this  testimony  ;  I  think  so.  Probably  I  have  been 
Posey.  told  that  they  thought  I  would  fare  better  by  coming  out 
and  telling  the  facts  about  the  whole  affair;  more  than  one 
has  told  me  so. — Bacon  advised  me  so,  and  I  think  the  sher- 
if!',  and  Luke  Lott  who  arrested  me.  The  Solicitor  told  me 
it  would  be  best  for  me  to  tell  the  truth  about  the  whole  af- 
fair ;  or  if  I  would  do  it,  it  might  be  the  best  for  me.  I  made 
a  statement  before  squire  Addison,  sworn  to  1  suppose.  It 
was  as  true  as  I  could  then  recollect,  but  I  was  then  much 
scared,  soon  after  I  came  here.  On  Sunday  morning,  after 
Franklin  had  got  out,  I  had  conversed  with  old  Ben  Hatch- 
er, and  I  said  that  nothing  had  been  heard  of  Matilda,  for 
the  plot  with  Martin  was,  that  1  was  not  to  tell  I  had  heard 
any  thing  of  her;  he  was  to  say  the  negro  came  and  told 
him  aftier  I  went  away.  But  he  told,  and  this  alarmed  me 
lest  he  would  implicate  me  some  how. 

>^  >^ .  I  was  low  in  health  when  1  made  communication 
to  Col.  Christie;  I  thought  I  would  not  live,  and  wished  to 
tell  the  truth  before  I  died.  I  might  not  be  able  to  remem- 
ber now  what  I  said  to  him.  I  think  Posey  said  the  message 
to  Gabriel  Holmes  was  sent  on  Saturday. 

18.  James  Ransford:  Am  magistrate  ;  acted  as  coroner  at 
inquest  over  Mrs.  Posey;  found  body  buried  two  or  three 
hundred  yards  from  house.  Prisoner  was  sworn  on  inquest, 
first  witness.  He  swore  the  body  was  that  of  his  deceased 
wife  ;  he  did  not  know  how  she  came  to  her  death,  he  wish- 
ed he  did.  He  «aid  he  saw  her  last,  morning  of  Friday,  16th 
February,  and  they  had  made  frequent  search,  and  had 
found  the  body,  through  information  from  negroes ;  that  App 
had  told  Franklin  that  he  had  killed  her.  App's  character 
was  bad ;  and  he  and  the  overseer  had  made  search  for  App 
that  morning,  and  did  not  find  him ;  that  App  had  said,  I 
think,  he  had  killed  and  buried  her,  and  burned  a  coal  kiln 
over  her;  that  he  knew  of  no  bad  relation  between  App  and 
her.  Franklin  was  recalled  before  inquest,  at  the  instance  of  a 
juror. 

^ .  I  took  down  the  testimony  at  inquest.  Prisoner  said, 
I  think,  he  returned  the  after  part  of  the  day  and  eat,  and 
enquired  of  several  persons  for  his  wife,  of  Shaw,  his  daugh- 
ter and  the  negroes.  Shaw  was  sworn.  He  said  no  more 
than  I  took  down,  though  I  pressed  him  to  tell  all  he  knew. 
He  only  said  he  saw  Mrs.  Posey  on  the  16th  of  February, 
afternoon,  about  3  or  4  o'clock,  and  not  since  till  he  saw  her 
body ;  knew  not  how  she  came  to  her  death.  Wilson  Kirk- 
land  was  the  next  witness.  He  said,  having  occasion  to  go 
out  of  the  house  about  two  hourj  before  day  on  Sunday  mor- 
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ning,  a  negro,  Franklin,  came  to  him  and  stated  what  App   Columbu, 
had  told  him ;  that  Frank  said  App  told  him  he  had  destroyed  ^^^''  *®*^' 
Mrs.  Matilda;  he  went  in,  put  on  his  clothes,  and  called  on"^        ^       ' 
Posey,  and  told  him  what  Franklin  had  said,  and  Posey  and     "®^°**** 
he  went  out  to  look  for  App,  and  did  not  find  him.    He  had      Pooey. 
not  seen  App  since  Saturday  evening,  24th  February ;  knew 
him  for  5  or  6  years ;  character  bad.     He  ordered  him  to 
burn  coal  on  Monday,  I9th,  and  App  said  he  burned  some 
on  Saturday  before. — (He  signed  the  testimony  after  it  was 
read  to  him.)    Franklin  was  examined  and  was  admonished 
to  speak  the  truth.    Kirkiand  voluntarily  came  forward  as 
to  a  discrepancy,  and  tried  to  reconcile  it ;  made  a  statement,  ^ 

which  I  took  down,  did  not  regard  it  as  testimony.  He  said 
heiiad  told  Franklin  that  if  he  told  any  one  what  App  had 
told  him,  he  would  have  him  hung  for  it,  and  he  did  this  to 
deter  Franklin  (rom  making  this  known,  lest  App  should  es- 
cape.   Inquest  was  on  Monday,  26th  February. 

Wilson  Kirkiand  was  asked  to  relate  what  he  knew  in  rela- 
tion to  the  death  of  Mrs.  Posey. 

19.  Wilson  Kirklandy  recalled :  App  said  she  was  killed 
near  the  spring,  which  is  in  this  District.  On  the  morning 
that  Posey  went  to  kill  App,  he  said  to  me,  when  I  told  him 
I  had  seen  App,  he  would  rather  than  $50 1  had  killed  him.  I 
said  to  him,  I  could  not  do  that,  he  had  never  done  any  thing 
to  me  for  me  to  kill  him.  Elbert  Posey  said,  if  any  body  has 
to  kill  him,  Martin/ 1  think  you  ought,  for  if  he  is  to  be  killed, 
it  is  to  screen  you.  He  said  he  would  do  it.  Before  Mrs. 
Posey's  death  prisoner  told  me  he  liked  Eliza  very  well,  and 
she  appeared  to  like  him,  and  his  wife  kept  him  constantly 
frustrated,  and  he  would  like  to  get  shut  of  her  by  some 
means  or  other  if  he  could.  We  frequently  talked  of  the 
matter.  Before  and  after  her  death,  prisonef  told  me  he  had 
told  App  to  put  her  ^out  of  the  way,  in  order  that  he  and  Eli- 
za should  get  together.  App  was  killed  on  Thursday,  as  pri- 
soner said,  1st  01  March,  1  think. 

>^.  1  saw  App  on  same  Thursday  morning,  about  half  a 
mile  from  my  father's,  and  went  with  him  on  Thursday  mor- 
ning before  day,  below  Mims's  mill,  and  shewed  him  the 
path  that  went  to  the  head  of  Bog  branch.  While  search 
was  making  for  the  body  I  knew  where  they  told  me  it  lay. 
I  told  prisoner  where  I  expected  App  was,  that  I  had  showed 
him  the. way  to  the  head  of  the  branch:  told  prisoner  the 
way  there.  I  was  here  a  short  time  before  her  body  was 
found  ;  conversed  with  Mr.  Bacon  ;  prisoner  got  me  to  come 
and  consult  GrifiBn  about  his  wife  being  gone,  and  got  some 
blacksmith's  work.  Don't  remember  Bacon  or  any  one  else 
told  me  to  go  back  and  bury  the  body  decently.  Bacon,  af- 
ter I  was  imprisoned,  told  me  he  could  see  by  my  counte- 
nance, I  knew  something  about  it.    Don't  remember  asking 
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Columbia,    Bacoii  how  he  knew  I  knew  where  she  was  buried.    We 
NoyV.  1849.  jj^j  jjQj  determine  lo  take  App  off  in  consequence  of  any  con- 
"C        versation  here  before  I  was  arrested. 

V.  ^^        M  •  l>^  •  Prisoner  said  he  had  been  to  the  head  of  the  branch, 
Posey.      but  he  did  not  know  he  could  then  find  the  way. 

20.  Tillman  Kirkland:  Brother  of  Wilson  Kirkland. 
(Were  any  efforts  made  to  bail  Wilson  Kirkland?  Objected 
to  as  irrelevant — Objectk>n  withdrawn.)  I  think  there  were 
efforts  made  to  bail  him.  I  was  offered  money  to  pay  the 
counsel  fee  to  procure  bail  for  Wilson  Kirkland.  Mr.  Mo- 
range  was  brother's  general  counsel,  but  the  money  was  not 

#  to  be  paid  to  him.     The  money  was  not  to  be  paid  by  my 

family.  No  particular  person  was  mentioned  as  bail,  but  the 
bail  was  not  to  be  worth  the  bond.  I  do  not  know  that  the 
prisoner  had  any  thing  to  do  with  the  transaction. 

21.  Oullen  Rhodes,  recalled :  Spring  from  Posey's  house 
is  150  or  200  yards ;  to  the  mill  250  yards ;  from  mill  to 
spring  300  yards;  going  from  mill  up.tlie  bond,  house  top 
can  be  seen,  but  would  not  be  seen  from  the  yard;  could 
pass  from  mill  to  spring  without  being  seen,  by  one  on  op- 
posite side  of  the  house,  ^nd  Shaw  could  only  have  seen  one 
from  top  of  the  chimney. 

^ .  For  some  days  before  prisoner's  arrest,  he  was  suspec- 
ted of  being  implicated  in  the  murder,  and  he  knew  it,  a  good 
many  days  before,  more  than  a  week,  perhaps  two. 

22.  Wm.  M.  Johnson,  Magistrate :  Kirkland  was  arrested 
on  the  evening  of  the  day  of  inquest  over  App.  I  was  asked 
next  day  to  go  to  Mr  Francis  Posey's  and  carry  a  marriage 
ceremony ;  I  did  not  go. 

(^ .  Prisoner  did  not  ask  this. 

The  prisoner  offered  no  testimony. 

The  jury  found  a  verdict  of  guilty  on  the  6th  and  6fh 
counts,  which  charge  the  prisoner  as  accessary  before  the 
fact  to  the  murder  of  Matilda  Posey,  at  the  common  law,  by 
his  own  slave,  App ;  in  5th  count  by  drowning  her,  and  in 
6th  count  by  beating  her  with  a.  stick. 

The  prisoner  moved  in  the  Court  of  Appeals  for  arrest  of 
judgment,  or  for  new  trial,  on  the  grounds  : 

1.  That  the  indictment  does  not  charge  the  murder  by  the 
principal,  to  be  against  the  Act  of  General  Assembly  in  such 

case. 

2.  That  there  was  neither  allegation  nor  proof  that  the 
principal  had  been  convicted  of  the  murder,  or  had  stood 
mute,  or  exceeded  his  right  of  challenge. 

3.  That  the  prisoner  could  not,  by  the  law  of  the  land,  be 
an  accessary  before  the  fact  to  murder  committed  by  his  own 
slave,  by  his  command  and  coercion. 

4.  That  there  was  no  proof  that  the  prisoner  had  incited 
his  slave  to  murder,  by  physical  means,  or  otherwise  than  by 
conjuration. 
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5.  That  neither  of  the  counts  upon  which  the  defendant   Columbu, 
was  convicted,  contains  the  general  conchision  necessary  in  ^^^  ^^^' 
such  indictments,  that  the  defendant  had  committed  murder.       ^      ^ 

6.  That  the  verdict  of  the  jury  is  inconsistent  and  absurd,    T"*^^**^ 
as  one  cannot  kill  the  same  person  by  drowning  and  by  bea-      Powy. 
ting  too. 

Bauskettj  Wardlaw  ^  Carroll^  for  the  motion. 
Bonfionny  SoUcUor^  contra« 

The  charges  in  the  indictment  dre  As  follows ; 

1.  The  first  count  charges  that  the  defendant  murdered 

the  deceased  by  drowning.  ^ 

2.  The  second,  that  he  murdered  her  by  beating  with  a 
stick. 

3.  The  third,  that  the  defendant  and  his  slave  App  had 
committed  the  murder  by  drowning,  both  making  the  assault 
upon  her,  App  throwing  her  in  the  pond,  and  the  defendant 
being  present  aiding  and  abetting. 

4.  The  fourth  is  same  as  the  third,  except  that  the  death  is 
alleged  to  have  been  caused  by  beating  with  a  stick  by  App^ 
instead  of  drowning. 

7.  The  seventh  charges  that  App,  and  certain  persons  un- 
known, committed  the  murder  by  beating,  and  that  the  de- 
fendant was  accessary  before  the  fact. 

The  fifth  and  sixth  counts  are  as  follows : 

5.  ''And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do 
further  present,  that  a  certain  negro  slave  named  Appling, 
the  property  of  Martin  Posey,  not  having  the  fear  of  God  be- 
fore his  eyes,  but  being  moved  and  seduced  by  the  instiga- 
tion of  the  Devil,  on  the  sixteenth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-ninoi 
with  lorce  and  arms,  at  Eidgefield  Court  House,  aforesaid,  in 
the  District  and  State  aforesaid,  in  and  upon  one  Matilda  H. 
Posey,  in  the  peace  of  God  and.  of  this  State  then  and  there 
being,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  make  an  assault ;  and  that  the  said  negro  slave  named 
Appling,  then  and  there  feloniously,  wilfully  and  of  his  mal- 
ice aforethought,  did  take  the  said  Matilda  H.  Posey  into 
both  the  hands  of  him  the  said  negro  slave  named  Appling, 
and  then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  cast,  throw,  and  push,  the  said  Matilda  H. 
Posey,  into  a  certain  pond  there  situate,  wherein  there  was  a 
great  quantity  of  water,  by  means  of  which  said  casting, 
throwing  and  pushing  of  the  said  Matilda  H.  Posey  into  the 
pond  aforesaid,  by  the  said  negro  slave  named  Appling,  she, 
the  said  Matilda  H,  Posey,  in  the  pond  aforesaid,  with  the 
water  aforesaid,  was  then  knd  there  choked,  suffocated  and 
drowned  ;  of  which  said  choking,  suffocation  and  drowning, 
she  the  said  Matilda  H.  Posey,  then  and  there  instantly  died; 
and  so  that  he,  the  said  negro  slave  named  Appling,  her,  the 

16 
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CoLxnaiAf    said  Matilda  H.  Posey,  in  the  manner  and  by  the  means  last 

Nov^.  1849.^  aforesaid,  feloniously,  wilfully  and  of  his  malice  aforethought, 

^      '  did  kill  and  murder,  against  the  peace  and  dignity  of  the  same 

The^State  g|j^^g  aforesaid:  And  the  jurors  aforesaid,  on  their  oaths 
Fowy.  aforeresaid,  do  further  present,  that  Martin  Posey,  late  of  the 
District  aforesaid,  before^ the  said  felony  and  murder  was 
committed,  in  manner  and  form  last  aforesaid^  to  wit,  on  the 
sixteenth  day  of  February,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-nine,  with  force  and  arms  at 
Edgefield  Court  House  aforesaid,  ill  the  District  and  State 
aforesaid,  unlawfully,  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  incite,  move,  procure,  counsel,  command, 
hire  and  maintain,  the  said  negro  slave  named  Appling,  to 
do,  commit  and  perpetrate  the  felony  and  murder  last  afore- 
said, in  manner- and  form  last  aforesaid,  against  the  peace  and. 
dignity  of  the  same  State  aforesaid^ 

.  6.  And  the  jurors  afoiesaid,  upon  their  oaths  aforesaid,  do 
further  present :  that  a  certain  negro  slave  named  Appling, 
the  property  of  Martin  Posey,  not  having  the  fear  of  God  be- 
fore his  eyes,  but  being  moved  and  seduced  by  the  instiga- 
tion of  the  Devil,  on  the  sixteenth  day  of  February,  jn  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine, 
with  force  and  arms,  at  Edgefield  Court  House  aforesaid,  in 
the  District  and  State  aforesaid,  in  and  upon  one  Matilda  H. 
Posey,  in  the  peace  of  God  and  of  this  State  then  and  there 
being,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  make  an  assault,  and  that  the  said  negro  slave  named 
Appling,  with  a  certain  stick  of  the  value  of  ten  cents,  which 
he,  the  said  negro  slave  named  Appling,  in  both  his  hands 
then  and  there  had  and  held,  her,  the  said  Matilda  H.  Posey, 
in  and  upon  the  right  side  of  the  head,  in  and  upon  the  left 
temple,  in  and  upon  the  right  shoulder,  in  and  upon  the  left 
breast,  and  in  and  upon  the  left  arm,  of  her  the  said  Matilda  H. 
Posey,  then  and  there  feloniously,  wilfully,  and  of  his  mal- 
ice aforethought,  did  strike,  giving  unto  her,  the  said  Matil- 
da H.  Posey,  then  and  there,  with  the  said  stick,  by  the 
strokes  last  aforesaid,  in  manner  last  aforesaid,  in  and  upon 
the  right  side  of  the  head,  in  and  upon  the  left  temple,  in  and 
upon  the  right  shoulder,  in  and  upon  the  left  breast,  and  in 
and  upon  the  left  arm,  of  her  the  said  Matilda  H.  Posey,  di- 
Ters  mortal  wounds :  to  wit,  one  mortal  wound  on  the  right 
side  of  the  head,  of  the  length  of  three  inches,  and  of  the 
depth  of  two  inches ;  one  other  mortal  wound  on  the  left 
temple,  of  the  length  of  three  inches,  and  of  the  depth  of  two 
inches,  and  one  other  mortal  wound  on  the  left  breast,  of  the 
length  of  three  inches,  and  of  the  depth  of  three  inches,  of 
which  said  mortal  wounds  she,  the  said  Matilda  H.  Posey,  on 
the  said  sixteenth  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  lorty-nine,  at  Edgefield  Court 
House  in  the  District  and  State  aforesaid,  did  languish,  and 
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languishing  did  live ;  on  which  said  sixteenth  day  of  Pebra-  Jp^^Wi 
ary,  in  the  same  year  last  aforesaid,  at  Edgefield  Court  J***^'*  ****** 
House  aforesaid,  she,  the  said  Matilda  H.  Posey,  of  the  mortal 
wounds  aforesaid  did  die ;  and  so  that  he,  the  said  negro  slave 
named  Appling,  her,  the  said  Matilda  H.  Posey,  in  the  man- 
ner and  by  the  means  last  aforesaid,  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  kill  and  murder,  against  the 
peace  and  dignity  pf  the  same  State  aforesaid :  And  the  jurors 
aforesaid,  on  their  oaths  aforesaid,  do  further  present :  that 
Martin  Posey,  late  of  the  District  aforesaid,  before  the  said  fe- 
lony and  murder  was  committed  in  manner  and  form  last 
aforesaid,  to  wit :  on  the  sixteenth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine, 
with  force  and  arms,  at  Edgefield  Court  House  aforesaid,  in 
the  District  and  State  aforesaid,  unlawfully,  feloniously,  wil- 
fully and  of  his  malice  aforethought,  did  incite,  move,  pro- 
cure, counsel,  command,  hire  and  maintain  the  said  negro 
slave  named  Appling,  to  do,  commit  and  perpetrate,  the  felo- 
ny and  murder  last  aforesaid,  in  manner  and  form  last  afore- 
said, against  the  peace  and  dignity  of  the  same  State  afore- 
said. 

Ouriajper  Withers,  J. — The  first  ground  of  the  motion 
for  arrest  of  judgment,  or  for  a  new  trial,  is, 

That  the  indictment  does  not  charge  the  murder  by  the 
principal,  to  be  against  the  Act  of  the  General  Assembly  in 
such  case. 

The  principal  in  the  felony  is  laid  to  have  been  the  slave 
of  the  prisoner,  Martiri  Posey,  by  name  Appling ;  and  in  set- 
ting forth  the  murder  by  the  slave,  it  is  charged  to  have  been 
conxmiited  against  the  peace  and  dignity  of  the  State.  It  is 
argued  here  that  it  should  have  been  against  the  form  of  the 
statute  in  such  case  made  and  provided.  That  statute  is 
supposed  to  be  the  Act  of  1740,  and  the  15th  section  of  it, 
which  is  in  these  words:  ''If  any  slave  in  this  Province 
shall  commit  any  crime  or  offence  whatsoever,  which,  by  the 
laws  of  England  or  of  this  Province,  now  in  force,"  is  or  has 
been  made  felony  without  the  benefit  of  clergy,  and  for 
which  the  offender  by  law  ought  to  suffer  death ;  every 
such  slave,  being  duly  convicted  according  to  the  directions 
of  this  Act,  shall  suffer  death,  to  be  inflicted  in  such  manner 
as  the  justices,  by  and  with  the  advice  and  consent  of  the 
freeholders  who  shall  give  judgment  on  the  conviction  of 
such  slave,  shall  direct  and  appoint." 

We  may  waive  the  question  whether  any  formal  conclu- 
sion whatever  be  necessary  in  that  portion  of  the  indictnient 
that  recites  the  crime  of  the  principal,  when  the  principal 
himself  is  not  indicted.  It  is  proper,  however,  to  remark 
that  the  direction  of  Archbold,  (page  620  of  the  Library 
edition,)  when  prescribing  an  indictment  against  an  accessary 
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CmjUmbu,    for  a  substantive  felony,  advises  the  felony  of  the  principal 
Not  r.  1849.  ^^  ^  g^j  ^^  ^g  usual,  "  exclusive  of  the  conclusion  *  against 


The  State 
▼. 


the  peace,'"  &c.  By  the  Consiitution  of  this  State,  "lU 
prosecutions  shall  be  carried  on  in  the  name  of  the  State  of 
Pooey.  South  Carolina,  and  shall  conclude  against  the  peace  and 
dignity  of  the  same."  This  requisition  is  complied  with  in 
Art.  3,  iec.  2.  ^j^^  present  case,  for  the  prosecution  here  was  against  the 
prisoner  and  did  so  conclude,  and  not  against  the  principal, 
whose  felony  need  be  set  forth  only  with  such  form  and  cer- 
tainty as  may  comport  with  the  rules  of  criminal  pleading, 
which  rules  require  that  the  legal  characteristics  of  the  crime 
be  averred  for  the  propet  information  of  the  party  called  to 
answer — that  the  conclusion  which  embraces  his  offence, 
shall  follow,  by  the  logic  of  the  law,  from  the  premises  laid, 
and  that  the  record  may  be  such  as  can  be  pleaded  in  bar 
upon  a  subsequent  prosecution.  It  may  well  be  contended 
that  whether  the  offence,  alleged  against  the  principal  in  this 
indictment,  be  one,  as  to  him,  against  the  statute  or  not,  it  is 
not  the  less  completely  set  forth,  in  each  of  its  essential  in- 
gredients, and  as  to  every  purpose  of  advertising  the  prison- 
er, in  all  that  it  is  convenient  and  necessary  he  should  know, 
for  tlie  purppse  of  bis  defence.  Add  or  emit  the  words, 
"  cofUra  formain  stQtuti^^  the  offence  of  the  principal,  as 
murder,  is  not  the  less  clearly  and  fully  described,  nor  the 
prisoner  more  or  less  instructed  by  the  record. 

This  is  an  objection  as  to  form.  Suppose  the  slave  App 
(as  he  was  commonly  called)  had  been  subjected  to  trial,  in 
the  prescribed  forum  for  his  caste,  and  convicted,  and  (what 
is  not  necessary)  the  record  (so  to  call  it)  of  such  conviction 
bad  been  set  forth  in  this  indictment,  would  that  matter  of 
form,  the  omission  whereof  is  now  made  the  ground  of  ob- 
jection, have  appeared  in  3uch  case,  allowing  that  it  properly 
should  in  the  case  of  a  white  principal  ?  Such  form  would 
not  have  been  necessary  in  the  trial  of  App,  and  the  record 
of  his  conviction  would  not  have  disclosed  his  crime  with 
that  particularity,  in  form  and  essence,  which  is  observed  in 
the  indictment  as  we  have  it  before  us. 

Bi)t  the  graver  question  undoubtedly  is,  was  the  felony  of 
the  negro  such,  only  by  virtue  of  the  statute  heretofore  cited  } 
yf^  are  of  opinion  that  murder,  by  a  slave,  is  a  felony  in  him 
at  the  common  law — that  is  to  say,  by  the  .common  law  as 
we  have  it  in  South  Carolina.  That  the  common  law  of 
England  had  undergone  a  modification  with  us,  as  early  as 
December,  1712,  is  attested  by  the  Act  of  that  date,  which 
gave  legislative  sanctiori  to  that  common  law,  (to  be  executed 
among  others  by  the  **  chief  justice  of  this  Province,)  in  so 
far  as  it  shonld  not  be  /'  iticonsistent  with  the  particular  con- 
stitutions, customs  and  laws  of  this  Province."  In  no  partic- 
ular cov)|4  portions  of  that  body  of  law  be  niore  especially 
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inapplicable  than  in  conferring  rights  upon  slaves,  and  pro-   Columbu, 
tection  to  them,  through  theaciionof  the  higher  tribunals  of^^®^*^^®^ 
judicature.    Insomuch  that  we  had  a  proper  tribunal  provided  ^       ' 

to  try  them  for  common  law  offences,  at  the  earliest  period  at  The^  tate 
which  we  meet  with  legislation,  and  in  1712  it  was  thought  Powy. 
expedient  to  declare  it  lawful  for  a  slave  to  profess  the  chris-  „^.q 
tian  religion,  and  to  receive  the  rite  of  baptism,  providing,  "Jg^^ 
however,  as  had  been  done  in  1690,  that  this  should  not  work 
manumission.  I. know  of  no  law  in  relation  to  slaves  earlier 
than  that  of  1690,  in  the  second  section  of  which  slaves  are 
declared  to  be  on  a  footing  with  other  goods  aud  chattels  as 
to  payment  of  debts:  in  all  other  cases  whatsoever,  it  was 
declared  that  slaves  should  be  accounted  freehold,  and  de- 
scend with  the  land.  In  the  8th  section  of  the  same  Act, 
we  find  it  declared  <^  that  upon  complaint  made  to  any  justice 
of  the  peace  of  any  heinous  and  grievous  crime  committed 
by  any  slave,  as  burglary,  robbery,  burning  of  houses,"  &c. 
the  justice  was  directed  to  issue  his  warrant,  and  organize  a 
Court,  as  specifically  provided,  try  the  accused  upon  evidence, 
and  if  the  Court  adjudge  the  accused  guilty  of  the  offence 
complained  of,  <'  they  shall  give  sentence  of  death,  if  the 
crime  bylaw  deserve,  or  such  other  punishment  as  the  crime 
deserveih."  We  see  here  somq  common  law  capital  offences 
specified  as  examples  merely.  In  such  offences  as  were  not 
specified,  and  yet  deserved  death  by  law,  what  law  defined 
the  offence  and  prescribed  the  punishment?  None  other 
than  the  common  law.  In  case  the  crime  did  not  deserve 
death,  a  liberal  discretion  was  accorded  to  the  Court  as  to 
corporal  punishment,  &c.  Certain  crimes  were  then  also  de- 
fined, not  known  to  the  common  law,  for  which  a  negro  was 
to  be  answerable  according  to  the  statute.  Can  it  be  doubted 
that  here  was  a  mingling  of  the  common  law  of  England,  in 
its  criminal  department,  with  local  statutory  provisions,  as  the 
code  for  a  slave?  A  tribunal  peculiar,  was  necessary  to  try 
him — ^but  if  that  tribunal  had  proceeded  to  try  a  negro  for 
rape,  what  law  would  he  have  offended,  if  not  the  common 
law  ?  What  law  would  have  furnished  the  definition  ?  If 
any  other,  it  is  not  known  to  us.  If  at  this  moment,  if  in 
all  time  past,  there  were  not  to  be  found  a  single  statutory 
enactment  as  to  what  should  be  a  crime  in  a  slave,  and  the 
Court  alone  was  prescribed  to  try  him,  can  it  be  imagned  that 
he  could  not  be  made  to  answer  for  murder  as  at  common 
law? 

However  unfit  the  slave  has  been,  and  is,  to  receive  the 
boon  of  common  law  rights  and  privileges,  does  not  its  defi- 
nition of  murder  well  fit  him  as  an  agent  to  perpetrate  it ; 
and  death,  the  sanction  of  its  sentence,  suit  him  as  a  convict  ? 

When  was  there  a  time  in  the  line  of  our  history,  that  such 
a  proposition  was  either  inapplicable  or  dangerous  ?    The 
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Columbia,  slave  was  the  subject  of  restraint.  At  the  earliest  period  that 
Nov'r.  1849.  ,^^  encounter  any  recognition  of  him  in  the  law,  (to  wit, 
"^  1690,)  we  find  him  subjected  to  a  legal  trial,  (in  an  inferior 
jurisdiction  to  be  sure,  but  one  suited  to  his  case,)  and  we 
find  him  also  expressly  treated  as  a  person  capable  of  com- 
mitting common  law  felonies^  and  suffering  the  highest  com- 
mon law  punishments.  The  dictate  of  a  high  policy  has 
been,  and  yet  is,  to  observe  caution  in  extending  to  him,  in 
his  peculiar  condition,  the  shield,  not  in  averting  from  him 
the  9Word,  of  common  law  justice.  This  is  well  illustrated 
by  the  whole  body  of  our  legislation:  for  example,  in  1690 
all  slaves  were  to  have  convenient  clothing  once  every  year: 
(it  is  curious  that  in  1708  some  were  to  enter  the  militia :) 
in  1740  they  were^  under  penalty  upon  the  master,  to  have 
sufficient  clothing,  covering  and  food:  in  1821  a  white  man 
guilty  of  killing  a  slave,  should  suffer  as  for  murderer  man- 
slaughter, as  the  case  might  be,.  If  slaves  were  not  amena- 
ble to  the  common  law  for  any  crimes,  how  shall  we  interpret 
the  words  of  a  preamble  to  the  16th  section  of  the  Act  of 
1740,  to  wit :  "  and  whereas  some  crimes  and  offences  of  an 
enormous  nature  and  the  most  pernicious  consequence,  may 
be  committed  by  slaves  as  well  as  other  persops,  which  be- 
ing peculiar  to  the  situation  and  condition  of  this  Province, 
could  not  fall  within  the  provision  of  the  laws  of  England?^ 
Surely,  then,  slaves  could  commit  crimes  against  the  laws  of 
England,  and  even  they  were  considered  not  sufficient  to 
embrace  all  that  they  might  commit.  We  suppose  the  15th 
section,  immediately  preceding,  and  heretofore  recited,  to 
have  so  announced,  and  substituting  general  words,  "  the 
laws  of  England,"  for  the  particular  specifications  of  crimes 
to  be  found  in  preceding  Acts,  to  have  remitted  the  slave  to 
the  penalties  ot  the  laws,  of  England  for  the  conmiission  of 
such  crimes  as  were  thereby  capital,  and  such  as  he  could 
commit.  It  is  inconceivable  that  our  ancestors  should  have 
abstained  from  weaving  into  their  administration  of  law  to 
slaves  such  portion  of  that  common  law,  imported  and  ad- 
mired by  them,  as  suited  the  anomalous  condition  in  which 
they  found  themselves  and  those  persons  who,  while  they 
were  wholly  subject  to  their  power,  were  as  capable  as  the 
master  of  committing  any  crime  of  violence.  It  might  well 
be,  therefore,  that  in  1712  (and  much  more  in  1849)  we  had 
"  particular  constitutions  and  customs,?'  especially  in  relation 
to  this  subject,  that  might  be  considered  a  sort  of  commoti 
law  of  our  own,  and  deserving  the  barriers  of  statutory  pro- 
tection. 

Our  conclusion  is,  that  in  laying  the  crime  of  the  niegro 
Appling,  as  the  pnncipal  In  the  murder,  it  was  not  necessary 
to  allege  that  his  offence  was  "  contra  formam  statute 

The  next  question  that  we  are  to  consider  is,  whether 
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there  should  have  been  allegation  and  proof  that  the  princi-  Columbia, 
pal  had  been  convicted  of  the  murder,  or  had  stood  mute,  or^*^*  *®^ 
had  exceeded  his  right  of  challenge.  tk*^ 

it  was  not  necessary  that  there  should  have  been  any  al-    ^^^^^^ 
legation  of  the  conviction  of  the  slave.      That  point  was      Powy. 
directly  and  expressly  decided  in  the  case  of  the  SteUe  v. 
Simmons  and  Kitchen.    Held  also  in  the  State  v.  &ims^  as^^'^-^P-^ 
a  point  in  the  case,  confirmed  in  the  case  of  the  State  v.  y^^  2  Bailey 
Crank.  pp.  99,66. 

Proof  that  a  slave,  charged  as  principal  in  a  murder,  jtood 
mute  or  exceeded  his  right  of  challenge,  are  matters  inappli- 
cable to  this  case,  for  they  do  not  pertain  to  the  trial  01  a   yide  Brar. 
slave.    To  such  a  person  we  do  not  conceive  the  statute  of  Dig.  1  "Aoces- 
Anne  to  apply.    Should  there  have  been  proof  of  the  convic-     «>ne»." 
tion  of  the  principal  ? 

It  is  undeniable  that  the  common  law  of  England  required- 
not  only  the  conviction,  but  the  attainder,  of  the  principal,  be- 
fore the  accessary  could  be  tried.  Here  was  a  fair  field  for 
the  operation  of  that  exception  in  our  Act  of  1712,  heretofore 
alluded  to,  which  preserved  onr  *'  particular  constitutions  and 
custocns."  The  rule  of  the  common  law,,  which  I  have  sta- 
ted, never  could  have  existed  here — never,  most  clearly,  in 
the  case  of  a  slave,  who  was  principal  in  a  murder.  Attain- 
der could  be  reached  in  England  by  outlawry,  and  it  worked 
a  forfeiture  of  estate.  When  did  attainder  or  outlawry  ever 
prevail  here  ?  How  could  such  ideas  be  connected  with  a 
slave  ?  A  bill  of  attainder  was  deemed  odious  enough  to  be 
expressly  prohibited  'by  our  paramount  law.  The  legislation 
which  we  find  in  the  statute  of  Anne,  that  of  Wni.  and  M. 
and  our  own  Act  of  1769,  as  to  receivers  of  stolen  goods,  and 
that  more  general  one  of  7th  George  4th,  ch.  64,  opening  the 
way  of  justice  to  the  accessary,  shows  how  unsatisfactory 
the  doctrine  of  the  common  law  became,  which  conceded 
immunity  to  the  instigator  of  crime,  until  a  certain  disposi- 
tion was  made  of  his  principal.  That  doctrine  is  the  fruit  of 
a  metaphysical  idea — that  the  crime  of  the  accessary  is  deri- 
vative, not  substantive — no  principal  no  accessary.  It  was 
furthermore  determined  that  the  existence  of  the  fact,  that 
there  was  a  principal,  must  be  ascertained  judicially — by  re- 
cord only.  Yet,  until  the  statute  of  Anne,  that  was  not 
enough — for  the  accessary  was  safe,  notwithstanding  the  con- 
viction of  the  principal^  if  the  latter  had  escaped  attainder, 
or  had  been  pardoned.  Meantime  it  was  holden  that  if  the 
principal  were  judicially  ascertained  by  conviction  and  at- 
tainder, that  was  no  more  than  prima  facie  evidence  of  his 
guilt  aeainst  the  accessary ;  for  he  might  still  controvert  the 
guilt  of  the  principal.  The  law  was  said  to  be  solicitous  to 
avoid  the  abhorrent  consequence  of  the  accessary  being 
hanged,  and  the  principal  acquitted.    Yet  the  case  has  occur- 
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CoLUMBu,    red.    The  outlawry  and  attainder  of  the  principal  were  re- 
NoY'r.  1849.  ygrsed,  and  though  that  permitted  the  heir  of  the  accessary 
^^        "^       ^  to  enter  on  his  freehold,  otherwise  forfeited,  it  did  not  recall 
Tho^Siate    j^j^  ancestor  to  life  who  had  been  hanged.     So  stringent  is 
Powy.      this  doctrine,  as  once  administered  in  England,  (and  it  seems 
in  Massachusetts  also,)  that  if  the  principal  died,  even  as 
Svo/*En' ^ c^/^'^  dc  scj  or,  as  I  suppose,  if  he  had  been  executed  by  the 
UR,Si6. '  law  for  a  different  felony,  the  accessary  was  safe,  he  who  is 
often,  if  not  generally,  touch  the  more  flagrant  offender.  The 
doctrine  of  which  I  have  been  treating  has  never  been  affirm- 
ed, so  far  as  I  know,  in  the  jurisprudence  of  this  State.    It 
has  been  repudiated  in  three  known  cases,  by  judicial  opin- 
Vide  note  to  ^^"j  ^^  ^^^  ^V  uecessary  decision — in  Sims^s  case,  in  Cranks^s 
this  ca«e.     case,  and  in  the  case  of  Elizabeth  Green.*    In  the  latter 

*  Tfie  State  v.  Elizabeth  Green, 

Although  an  act  be  done  by  one  unknown,  yet  if  another  be  actually  or  con- 
structively present,  aiding  and  abetting,  it  may  be  laid  in  the  indictment  as  the 
act  of  the  aider  or  abetter.     ^ 

The  distinction  t>f  principal  in  the  first  and  second  degree  was  a  mere  distinction 
in  fact,  and  is  no  longer  recognized. 

A  count  in  the  indictment  charged  the  murder  to  have  been  committed  by  a  per- 
son unknown,  and  that  the  prisoner  was  accessary  thereto  before  the  fact  The 
count  was  held  to  be  sufficient 

Parol  evidence  offered  to  prove  the  result  of  the  trial  had  in  the  Court  of  Magis- 
trates and  Freeholders,  hdd  to  be  iiTcompetent. 

Brfi/re  0*Neall,  J.  at  Union^  Ihll  Term^  1836. 

INDICTMENT  FOR  MURDER. 

His  Honor  reports  as  follows : 

The  prisoner  was  indicted  with  Head,  for  the  murder  of  Henry 
Green,  her  husband.  The  first  count  in  the  indictment  charged  the 
murder  to  have  been  eommitted  bj  a  person  unknown,  and  that  the 
prisoner  was  accessary  thereto,  before  the  fact.  The  second  count 
charged  Head  as  the  person  who  committed  the  murder,  and  the  pri- 
soner as  an  accessary  before  the  fact.  The  third  count  charged  the 
prisoner  with  the  commission  of  tho  murder  by  the  agency  of  an  un- 
known person. 

The  deceased^  Henry  Green,  on  the  night  of  the-27th  of  Decem- 
ber last,  in  Union  District,  had  been  at  a  meeting  for  religious  wor- 
ship, at  the  house  of  a  Mr.  Estis.  His  wife,  (the  prisoner,)  was  at 
the  same  meeting.  He  was  shot  by  some  person  unknown,  (as  ap- 
pears from  the  verdict  of  the  jury  in  this  case,)  on  his  return  from 
the  meeting,  as  he  was  walking  along  a  road  leading  from  Estis's 
through  the  woods  to  his  own  house.  When  shot,  he  had  with  him 
a  little  boy.  His  wife  and  other  persons  were  thirty  or  forty  yards 
behind  him.  The  guih  or  innocence  of  th^  prisoner  depends  upon  a 
variety  of  ciroumstanoes,  which  from  the  proof  may  be  stated  as  fol- 
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case  there  was  a  count  in  the  indictment  which  charged  the    Ooiajmbu, 
murder  of  the  prisoner's  husband  to  have  been  committed  by  ^       ^'  ^^^* 
a  person  unknown,  and  that  Eh'zabeth  Gieen  was  an  acces-    _,,  ;C       ' 
sary  before  the  fact.    Judge  O'Neall  argues  upon  the  ques-        %.**** 
tion  arising  upon  that  count  as  follows :  ''  If.  indeed,  it  had      Poaey. 
been  necessary  that  the  conviction  of  the  principal  should 
have  been  stated  in  ihe  indictment,  then  the  objection  would 
have  been  fatal.     But  in  Sims's  casQ  it  was  ruled  that  it  was     . 
unnecessary  to  set  out  the  conviction  of  the  principal.    It  is, 
however,  true  that  although  this  might  not  be  cause  to  arrest 
the  judgment  for  any  defect  in  the  indictment,  yet  if  the  ac- 
cessary cannot,  in  the  ca^e  of  murder  cdmmitted  by  a  person 

lows,  viz :  The  pris^Kier  and. her  husband  lived  unhappily  together ; 
he  drauk  to  great  excess.  Some  time  before  the  murder  of  Green, 
the  prisoner  stated  to  one  witness,  Miss  Polly  Estis,  that  she  would 
give  any  man  $L00  to  kill  him — payable  half  the  Christmas  now 
passed,  another  half  the  Christmas  ensuing.  To  her  neice,  Nancy 
Burnett,  on  one  occasion  she  said  she  would  give  $100  to  any  one 
who  would  kill  him,  or  contrive  to  have  him  killed.  On  another  oc- 
casion, she  asked  the  same  witness  if  she  had  not  friends  who  would 
kill  him ;  to  any  one  who  would  kill  him  she  said  she  would,  afier 
his  death,  give  his  mare,  saddle  and  bridle.  She  also  said  to  her, 
that  Green  was  her's  (the  prisoner's)  devil,  and  Dodd  (the  prosecu- 
tor) was  the  witness's  devil,  and  that  of  her  family,  and  if  she,  the 
witness,  would  kill  Green,  she,  the  prisoner,  would  kill  Dodd.  If  she, 
(the  witness,)  heard  of  either  of  them  being  kdlcd,  the  prisoner  told 
her  to  think  of  what  she  had  heard.  To  this  same  witness,  at  the 
first  conversation,  she  expressed  her  regret,  on  being  informed  by  her 
that  she  had  been  at  the  Court  House,  that  she  had  not  known  it, 
saying  she  wanted  some  ^^  RcUsdaT^e.^^  The  witness  asked  her  what 
she  wanted  wkh  it.  She  replied  by  asking  if  "she  did  not  know  that 
it  vTas  the  strongest' poison?  She  (the  prisoner)  said  she  could  pick 
a  hole  in  an  apple  or  piece  of  gingerbread,  and  put  some  of  the  Kats- 
bane  in  it  and  give  it  to  a  person  to  eat  and  it  would  kill.  She  then 
asked  the  witness  if  she  would  not  pick  a  hole  in  an  appl^or  a  piece 
of  gingerbread,  and  put  some  of  the  poison  in  it,  and  give  it  to 
Green  ?  The  witness  replied  that  she  woiild  not  for  any  thing  in  the 
world.  Shortly  before  the  murder,  the  deceased  came  home  bring- 
ing some  brandy  with  him,  which  he  got  of  Mr.  Murphy,  (and  which 
it  appeared  had  not,  when  sold,  VLUjihing poisonous  or  sickening  in  it^ 
beyond  its  appropriate  qualities^)  the  prisoner  prepared  some  of  it 
and  brought  it  to  deceased  to  drink ;  he  declined  drinking  then, 
saying,  give  it  to  Polly,  (the  witness,  Miss  Estis.  J  The  prisoner  said 
she  had  given  some  to  her,  which  was  not  so ;  sne  said  that  she  had 
sweetened  and  put  some  spice  in  it  for  him.  He  drank  some  it,  a 
single  mouthful,  and  in  a  few  minutes  it  made  him  very  sick,  he 
vomited  much,  a  good  deal  of  blood,  he  sat  down  on  the  bed,  saying 
that  every  thing  seemed  to  be  white  like  snow.  The  prisoner  pushed  « 
him  backwards  on  the  bed,  saying  that  nothing  was  thematter  with  him. 
The  witness,  Miss  Estis,  said  he  appeared  to  be  sober  when  he  drank 
the  brandy  prepared  ^  his  wife.  Mr.  Murphy,  who  sold  him  the 
17 
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OoLUMBu.    unknown,  be  put  upon  his  trial  until  the  principal  be  tried 
Novr.  1849.  ^^^  convicted,  the  judgment  could  not  be  given  on  the  con- 


viction  on  this  count.    But  I  apprehend  such  a  perfect  secu- 
%  ****    rity  to  crime  is  not  to  be  found  sanctioned  by  the  common 
Posey.      law.    When  the  principal  was  dead  the  accessary  could  be 
tried,  and  the  reason  there  extends  to  this  case.    In  both,  un- 
less the  accessary  can  now  be  tried,  he  is  forever  to  go  free ; 
.    %    and  in  both  there  is  no  danger  that  he  may  be  convicted  and 
his  principal  afterwards  acquitted ;  for  in  this  case,  as  long 
as  the  murderer  remains  undiscovered,  Ihere  can  be  no  other 
trial — when  discovered  he  must  be  convicted." 
In  each  of  these  cases,  it  must  be  admitted^  the  decisions 

braDdy,  said  when  be  got  it  frojm  him  ho  was  not  drunk ;  he  had 
however  drank  some,  and  was  beginning  to -feel  it,  and  that  he  had 
to  carry  the  brandy  in  a  jug,  six  miles.  The  prisoner  was  at  the 
house  of  Mr,  Burnett  in  company  with  the  deceased,  the  Saturday 
night  before  the  murder— on  ner  way  home,  she  said  to  Mr.  Burnett, 
she  ea|»ected  thera  would  be  an  alteration  in  her  family  in  a  few 
days,  and  she  hoped  it  would  be  for  the  better.  In  a  conversation 
with  Wm.  Malone,  who  was  helping  Green  about  building  a  house, 
she  said  that  "  they  had  all  sorts  of  a  fuss  the  night  before — ^Green 
had  run  them  alt  off."  She  said  to  him  that  she  wished  he  would 
start  some  sort  of  a  fuss,  induce  Green  to  strike  him,  jump  on  him 
and  pull  out  his  eyes ;  she  would  rather  support  him  in  that  condi- 
tion, than  to  be  plagued  with  him  as  she  was.  To  her  nephew  Mur- 
phy, a  week  before.  Green's  death,  she  propounded  the  question, 
whether  it  was  an  unpardonable  sin  to  kill  a  person  ?  She  said  she 
had  been  thinking  about  that  question^  She  said  to  her  brother-in- 
law,  Wm.  Landrum,  4  or  5  days  before  Green's  murder,  that  she 
dreaded  lo  go  home,  she  had  left  hev  husband  without  his  knowledge, 
and  that  be  was  drinking.  She  said^she  thought  she  could  get  rid  of 
him  for  $50  ;  she  said  she  would  go  back,  and  if  he  did  not  kill  her 
in  3  or  4  days,  she  would  take  shipping  and  go  and  get  rid  of  him. 
To  Asa  Dodd,  the  prosecutor,  6  or  8  weeks  before  Green's  death^  she 
said,  on  his  enquiring  for  Green,  that  he  was  at  Gossett's.  where  he 
had  been  lying  drunk  all  day  Sunday,  disgracing  her.  She  said  thai 
she  could  not  live  with  "  t/iai  man,"  though  she  admitted  that  he 
treated  her  well  when  sober,  and  when  drunk,  that  she  always  bc^n 
a  quarrel  with  him.  She  said  there  would  be  a  corpse  in  that  house, 
meaning  Green's,  before  green  corn.  She  said  to  him,  ^  Dodd,  you 
don't  know  what  I  do."  On- the  night  of  the  murder,  the  prisoner 
asked  the  witnesses,  Polly  Estis,  Nancy  Irby  and  others,  to  go  with 
her  from  the  meeting ;  she  and  they  started  from^  the  house  before 
the  deceased.  She  ask^d  them  to  stop  and  let  him  go  by,  which 
was  done  ;  after  a  little  she  fancied  she  saw  him  coming  back,  and  ex- 
claimed, '^la,  he  is  coming,"  bade  Miss  Estis  and  some  others  good 
bye,  and  went  on  ahead  of  Reynolds  Burnett  and  Nancy  Irby,  who  were 
^  walking  together  arm  in  arm  conversing — ^when  the  gun  fired,  al- 
though Green  could  not  be  seen  by  her  or  the  persons  with  her,  he 
was  heard  to  make'an  ezelamation ;  she  instantly  cried  out,  ''Henry 
is  killed — the  negroes  have  risen — ^we  shall  all  be  killed" — and  ad- 
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can  rest  upon  other  gronndf*.  Bnt  they  show  the  strong  cur-  CoLvmij, 
rent  of  judicial  opinion  towards  the  end  of  so  moulding  the  ^*^*  ^^' 
antient  doctrine,  as  to  principal  and  accessary,  based  upon 
attenuated  and  occult  reasoning,  as  to  conform  it  to  the  ne* 
cessary  course  of  justice  towards  great  felons,  and  the  under* 
standing  jof  ma^nkind  at  this  day.  If  the  Courts  of  England 
were  so  fettered  by  a  long  course  of  judicial  decision  and  re* 
finement  (hat  the  legislative  arm  has  been  extended  more 
than  once  to  unbind  them,  it  is  fortunate  for  the  security  of 
society  that  we  are  not.  I  may  be  pardoned  for  imputing 
refinement  to  the  reasons  that  controlled  the  earlier  sages  of 
the  law,'  in  contriving  the  rules  they  proclaimed  upon  this 

dressing  herself  to  Miss  Irt)y  knd  Burnett,  6aid,  '^  yon  bad  better  go 
back  to  Mr.  Estis^'*— at  the  same  moment  seising  Burnett  by  the  arm 
and  turning  him  around — she  wet  off  through  the  woods  towards  her 
own  house.  There  did  not  appear  to  have  been  any  apprehensions 
of  a  risinor  among  the  negroes.  Soon  after  Green  was  killed,  the 
same  night,  Dodd  went  to  the  house ;  as  he  was  about  to  go  away, 
the  prisoner  said  to  him,  she  was  almost  scared  to  death,  and  asked 
who  it  was  thought  by  the  people,  killed  Green  ?  He  replied  "some 
of  you,"  for  Green  had  no  other  enemies.     She  made  no  reply. 

In  the  presence  of  Letitia  Tarley,  on  the  day  on  which  the  pri* 
soner  was  apprehended  and  brought  to  jail,  she  said  "  it  was  done 
and  over  with,  and  unless  some  of  them  turned  State's  evidence 
against  the  rest,  they  had  done  all  they  could."  On  the  same  day, 
in  the  presence  of  her  niece  Nancy  Burnett,  she  said  "  he  was  done 
dead  and  .buried,  and  it  was  over,  if  some  of  them  did  not  turn 
State's  evidence  and  hang  them,  and  she  hardly  thought  they  would." 

It  appears  that  the  prisoner  was  amcious  during  the  Christmas 
Holydays  to  procure  a  gun  for  her  son  Jame£i  Boyd — on  one  occa- 
sion she  said  she  must  have  one  if  she  had  to  send  to  the  Court 
House  for  it — she  however  did  not  buy  one.  Dodd's  gun  was  at 
Green's  on  the  night  of  the  murder — he  examined  it  the  same  night 
and  said  he  could  not  tell  whether  it  had  been  fired  or  not :  the  flint 
had  been  altered.  Elisha  Esfis  let  James  Boyd  have  one  or  two 
loads  of  powder  between  1  and  2  o'clock  of  the  Sunday  on  the  night 
of  which  Green  was  killed — it  was  wraped  in  brown  paper ;  he  told 
the  witness  that  some  person  on  Saturday  night  had  got  his  mare 
out  of  the  stable,  and  that  he  or  the  deceased  on  that  night  (Sunday) 
was  going  to  sleep  in  the  stable,  and  for  this  purpose  he  wanted  (he 
powder.  He  gavo  the  witness  four  or  five  balls,  some  of  which  were, 
produced  in  Court  and  proved  by  Mr  Podd  to  be  of  the  sise  of  those 
which  entered  the  body  of  the  deceased.  It  appeared  ihat  on  the 
same  day  (Sunday)  Green  was  enquiring  for  powder,  saying  that 
his  horse  had  been  taken  out  of  the  stable.  It  appeared  on  exami- 
ning the  place  where  the  gun  was  fired  at  Green,  that  it  had  been 
wadded  with  brown  pap^r. 

During  last  Court  the  prisoner,  in  her  room  in  the  jail,  told  Mrs. 
Head,  the  mother  pf  the  prisoner  Head  (who  was  acquitted  and  the 
facts  concerning  whom  alone  are  not  reported)  that  Green  was  not 
lolled  with  either  (}ossett's  or  Dodd's  gun,  but  with  Miller's.    She 
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Columbia,    subject,  and  SO  Creating  the  supposed  necessity  for  the  provi- 

Nov^r.  1849.  gj^^^g  ^f  ^  Anne,  ch.  9,  when  I  invoke  the  authority  of  so 

^       'great  a  name  as  Foster's.     At  page  362  of  his  discourses  on 

ihe^state   ^^^^j^   Ya^^  he  observes:   "There  were,  at  common  law, 

Poiey.      some  other  rules  touching  the  connection  between  principal 

and  accessaries,  not,  I  doubl,  perfectly  well  founded,"  and  he 

instances  the  cases  of  the  principal  standing  mute  of  malice, 

challenging  above  the  legal  number  of  the  jury,  or  refusing 

to  answer  directly  to  the  charge;  "because  (say  the  books) 

the  principal  was  not  attainted.     These  rules  seem  not  to 

have  been  foupdedinthe  same  natural  justice  or  sound  policy 

as  those  I  first  mentioned."    "It  would,  I  think,  (he  contin- 

said,  she  eoald  tell  if  she  would  who  killed  him :  it  was,  she  said, 
Tommj  Ray's  negro  man,  Edom,  who  killed  him,  and  she  wished 
his  owner  knew  of  it  or  he  would  be  hung  for  killing  Green.  She  told 
her  not  to  telLthis  conversation  at  the  peril  of  her  life.  She  also 
said  that  on  the  Saturday  Eight  before  his  murder  some  person  was 
there  getting  his  horses  out  of  the  stable  on  purpose  to  get  him  out 
and  have  him  killed. 

The  prisoner  contended  that  the  third  count  in  the  indictment' was 
insufficient  I  thought  it  was  sustained  by  the  ca6e  of  the  State  v. 
2  Bail.  66.  Flty  ^  Rochelle — the  case  from  Plowd.  97-100^  and  the  reasoning 
of  the  Court  in  the  case  of  the  StaJte  v.  Crank, 

She  also  objected  to  the  first  count  and  contended  that  there 
could  not  be  an  accessai^  before  the  fact  to  a  murder  committed 
by  a  person  unknown.  I  thought  otherwise.  If  this  was  so,  in  a 
large  class  of  cases  offenders  would  escape  punishment.  The  crime 
of  the  accessary  was  the  same  whether  the  principal  was  known  or 
unknown.  The  only  reason  why,  generally^  the  principal  was  to 
be  tried  before  the  agcessary,  was  to  prevent  a  conflict  between  the 
verdicts.  When  there  was  no  such  danger,  as  when  the  principal 
was  dead  or  pardoned,  the  accessary  might  be  tried,  althoiygh  the 
principal  had  not  been. 

In  the  progress  of  the  cause  and  during  the  examination  of  the 
last  witness,  Mra  Head,  the  prisoner's  counsel  would  have  asked 
the  question  whether  Ray's  negro  man,  ^dom,  had  not  beep  tried 
and  acquitted  of  the  murder  ?  This  was  objected  to  and  I  excluded 
the  evidence — the  record  was  the  onlv  proper  evidence  of  an  acquit- 
tal by  a  Court  His  innooence  might  have  been  shewn  by  parol, 
independent  of  the  trial  had  before  the  Court  of  Magistrates  and 
Freeholders. 

The  case  was  submitted  to  the  jury  after  a  careful  explanation  of 
the  law,  a  caution  not  to  convict  unless  well  satisfied  of  guilt,  and  a 
/  full  review  of  the  evidence  and  its  appropriate  application.     They 

found  the  prisoner,  Mrs.  Green,  guilty  on  the  3d  count  of  the  in- 
dictment, and  I  then  was  and  still  am  satisfied  with  the  correctness 
of  the  verdict     The  prisoner  appeals  on  the  annexed  grounds. 

The  defendant  appealed  and  moved  the  Court  of  i^pp^ls  for  ar- 
rest of  judgment  on  the  following  (grounds. 

Ist  Because  the  third  count  in  the  indictment,  on  which  tbe  de- 
fendant was  convicted,  is  insufficient  in  law. 
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ues,)  be  extremely  difficnlt  for  a  common  nnderstanding,  tin-  J^^^'"^ 
practised  in  artificial  reasoninff,  to  have  discovered  that  the  ^  ^'  ^ 
mere  obstinacy  of  one  incorrigible  offender,  an  obstinacy  too 
that  exposeth  him  to  the  severest  capital  punishment  the  law 
knoweth  of,  should,  by  the  appointment  of  the  same  law, 
-stop  the  course  of  justice  against  another."  This  may  serve 
somewhat  to  soften  the  asperity  of  accusation  if  our  Courts 
should,  in  moulding  the  common  law  to  our  "  particular  con- 
stitutions and  customs,"  as  they  are  bidden  to  do  by  the  Act 
of  1712,  have  felt  the  force  of  Sir  Michael  Foster's  reason- 
ing, and  have  affirmed  (as  was  done  in  Sims's  case)  that  the 
impossibility  of  trying  the  principal  should  be  equivalent  to 

2nd.  Because  the  first  oount  in  the  indictment  is  insufficient  in  law, 
an^  evidence  oagfat  not  to  have  been  received  in  support  of  it,  and 
the  said  count  ought  to  have  been  stricken  out  of  the  Indictment 

3d.  Because  the  indictment  in  other  respects  is  insufficient  in 
law. 

And  for  a  new  trial  on  the  following  grounds. 

1st.  Because  evidence  ought  not  to  have  been  received  on  the  first 
count,  being  calculated  to  embarrass  the  case  and  mislead  the  jury ; 
and  the  presiding  Judge  should  so  have  ruled  and  charged. 

2nd.  Because  the  Judge  refused  to  permit  parol  evidence  of  the 
trial  and  acquittal  of  a  negro  hoy  Edom,  who  was  charged  with  having 
murdered  Henry  Green,  the  deceased.  There  heing  no  evidence 
that  any  record  of  the  proceedings  of  the  Court  was  made  or  pre- 
served, and  the  evidence  was  offered,  as  a  collateral  £EU)t,  and  in  an- 
swer to  evidence  brought  out  by.  the  prosecution. 

3rd.  Because  the  verdict  was  against  evidence. 

DatokiTis  6c  Herndon^  for  the  motion. 
Player,  Solicitor,  contra. 

Curia,  per  O'Neall,  J. — The  prisoner  was  tried  before  me  at 
Union,  and  this  Court,  concurring  in  the  general  views  of  the  law 
which  were  taken  on  the  circuit,  has  instructed  me  to  pronounce  the 
judgment :  in  doing  so  I  will  give  to  the  different  grounds  taken  all 
the  consideration  which  my  time  and  opportunity  will  permit 

The  first  ground  assumes  that  the  third  oount  of  the  indictment^ 
on  which  the  prisoner  was  convicted,  is  insufficient :  the  count  is 
in  the  following  words,  to  wit,  ^  and  the  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  Elisaheth 
Oreen,  late  of  the  district  and  State  aforesaid, spinster,  not  having 
the  fear  of  God  before  her  eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  on  the  twenty-seventh  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-five, 
with  force  and  arms,  at  Union  Court  House  aforesaid,  in  the  district 
and  State  aforesaid,  in  and  upon  one  Henry  Green,  in  the  peace  of 
God  and  of  this  State  then  and  there  heing,  feloniously,  wilfully, 
and  of  Her  malice  aforethought,  did  make  an  assault,  and  that  the 
said  Elisabeth  Green,  (by  the  agency  and  through  the  means  of  a 
certain  evil  disposed  person,  whose  name  to  the  jurors  aforesaid  is 
niJcnown,  and  with  whom  the  said  Elizabeth  Green  was  then  and 
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CoLVBiBii,  his  ontlawry  and  attainder,  to  his  standing  mute,  or  challenge 
Nov'r.  1849.  J ng  above  20  of  the  jury.    Surely  if  the  leading  reason  of 

^ "^ ^  the  antient  rule  be,  as  assigned  by  some  of  the  profoiindest 

The^State  expounders,  that  it  was  of  the  first  necessity  to  avoid  the  in- 
Posey,  consistency  of  the  execution  of  the  accessary  and  the  acquit- 
tal of  the  principal,  our  proposition  is  well  maintained  by  it, 
and  is  more  secure  against  its  violation  than  in  the  case  of 
outlawry,  as  has  been  hinted  at  before.  Nor  are  we  open  to 
the  charge  of  usurpation :  we  have  but  followed  the  neces- 
sary action  and  steady  example  of  all  common  law  Courts. 
By  what  process,  except  that  of  moulding  the  asperities  of 
tho  system,  whose  great  excellence  is  its  capacity  for  this 

there  co-operating,  and  whom  she  was  then  and  there  assisting,  )with 
a  certain  gun  of  the  value  of  one  dollar,  then  and  there  char|^ed 
with  gunpowder  and  five  leaden  halls,  which  gun  the  aforesaid  per- 
son unknovm,  for  and  at  the  instance  of  the  said  Elizabeth  Green,  in 
both  his  hands  then  and  there  had  and  held  to,  against,  and  upon 
the  said  Henry  Green,  then  and  there  feloniously,  wilfully,  and  of 
her  malice  aforethought,  did  shoot  off  and  discharge,  and  the  said 
Elizabeth  Greeny  by  the  hands  of  the  aforesaid  person,  to  the  jurors 
unknown,  with  the  leaden  balls  aforesaid,  from  the  gun  aforesaid  so 
as  aforesaid  Bhot^ discharged  and  sent  forth,  the  said  Henry  Green,  in 
and  upon  the  right  side  and  between  the  shoulder  and  the  hip  of 
him,  tne  said  Henry  Green,  then  and  th-^ro  feloniously  struck,  giv- 
ing to  the  said  Henry  Green,  then  and  there,  with  the  leaden  balls 
aforesaid,  five  mortal  wounds,  each  of  the  breadth  of  an  half  inch, 
and  of  the  depth  of  five  inches,  of  which  said  mortal  wounds  the 
said  Henry  Green  then  and  there  instantly  died :  aid  so  the  jurors 
aforesaid,  upon  their  oaths  and  affirmations  aforesaid,  do  saV  that 
the  said  Elizabeth  Green,  the  said  Henry  Green,  in  manner  ana  form 
aforesaid,  then  and  there  feloniously,  wilfully,  and  of  her  malice 
aforethought,  did  kill  and  murder,  against  the  peace  and  dignity  of 
the  same  State  aforesaid." 

This  form  is  an  unusual  one ;  but  if  it  charges  the  prisoner  with 
the  commission  of  a  felony,  in  known  technical  terms,  and  with  suf- 
ficient orrtainty,  it  must  be  sustained.  The  prisoner,  in  this  count, 
is  charged  with  the  crime  of  murder",  the  essential  technical  terms 
in  the  description  of  that  offence  are  employed.  Tliis  will  at  once 
be  apparent  by  comparing  the  conclusion  of  the  count  with  what  is 
Page  89b  said  by  Mr.  8tarkie  in  his  Criminal  Pleading,  "  in  indictments  for 
particular  felonies,  technical  and  appropriate  words  are  frequently 
essential  to  the  description  of  the  offenoo.  Thus,  in  an  indictment 
for  murder,  it  is  essential  to  state,  as  a  conclusion  from  the  facts  pre* 
viously  averred,  that  the  said  defendant,  him,  the  said  C.  D.  in  man* 
ner  and  form  aforesaid,  feloniously  did  kill  and  Mitnler,  a  term  of 
art  which  can  in  no  case  be  dispensed  with."  "  So  it  must  also  be 
alleged,  t^at  the  offence  was  committed  of  the  defendant's  moHee 
oforelhouphl^  words  which  cannot  be  supplied  by  the  aid*  of  any 
other."  The  previous  parts  of  the  count  are  merely  descriptive  <n 
the  mode  and  manner  in  which  the  murder  was  committeo.  The 
general  rule  by  whioh  we  are  to  judge  of  the  sufficiency  of  the  in* 
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process,  to  the  requirements  of  its  own  fundamental  stmctnre  ^^ji^Jh 
and  the  highest  necessities  of  the  people  whom  it  governs —  ^^^^-  *®»- 
by  what  other  power  except  that  of  its  authorized  expound- 
ers, has  the  distinction  been  exploded  between  principals  in 
the  first  ^iid  second  degree  ;  and  the  accessary  €U  the  foci 
been  converted  into  a. principal — and  the  old  doctrine  super- 
seded, that  an  accessary  to  several  principals  might  be  tried 
and  punished  after  the  conviction  of  one  of  them ;  besides  a 
multitude  of  other  instances  of  like  import,  that  might  be 
cited  ? 

But  considerations  peculiar  to  this  cose,  in  any  view  of  the 
question  discussed,  must  overwhelm  the  prisoner's  objection, 

dictment,  in  this  respeet,  is  stated  in  the  case  of  the  State  v.  Cranky  9  Bail.  69. 
^  if  enough  appear  in  the  indictment  to  inform  the  prisoner  to  what 
he  is  to  answer,  to  enable  the  jury  to  pass  on  his  gmlt  or  innocence, 
and  the  Court  to  pronoanoe  the  judgment  of  the  law,  it  is  generally 
Bufficientb"  In  the  present  ease,  if  the  indictment  had  laid  the  mur^ 
der  to  have  been  committed  by  a  person  unknown,  and  that  the  pri- 
soner was  aiding  and  abetting  the  oommission  of  the  murder,  then 
the  manner  in  which  the  act  of  the  prisoner  is  described,  >fou]d  not 
have  beenjsufiieient.  Starkie,  in  his  Criminal  Pleading,  93,  speaking 
of  the  form  of  charging  defendants  as  aiders  and  abettors,  says : 
"•  After  alleging  the  offence  of  the  principal,  with  its  circumstances, 
the  indictment  may  allege  genercilly,  that  E.  F.  &c.  was  feloniously 
present,  aiding  and  abetting,  at  the  felony  and  murder  (as  the  case 
is)  committed  in  manner  and  form  aforesaid.  And  the  averment 
that  the  party  was  present  aiding  and  abetting,  cannot  be  supplied 
by  any  argument,  implication  or  intendment."  8o  that  it  would  be 
plain  on  authority,  if  the  indictment  had  charged  another  with  the 
murder,  and  the  defendant  as  an  aider  or  abettor  ntrere/if,  that  the 
words  ^' with  whom  the  said  Elizabeth  Green  was  then  and  there 
CQ-operating,  and  whom  she  was  then  and  there  assisting,''  would  have 
been  insufficient.  But  the  charge  here  is  against  the  prisoner  as  a 
principal  in  the  first  degree ;  she  is  charged  that  she  feloniously, 
wilfully  and  of  her  malice  aforethought^  did  make  an  assaalt  upon 
Henry  Green,  and  that  she,  by  the  agency  of  an  unknown  person, 
&C.  with  a  certain  gun  of  the  value,  &o.  charged,  &c  which  gun  the 
aforesaid  person  unknown,  for  and  at  the  instance  of  the  prisoner, 
in  both  his  hands,  &o.  then  and  there  feloniously,  wilfully,  and  of 
her  malice  aforethought,  did  shoot  off  and'  discharge,  and  that  she, 
by  the  hands  of  the  aforesaid  person,  &o.  the  said  Henry  Green,  in 
and  upon,  &c.  struck,  giving,  &o.  The  act  done,  from  which  the 
death  of  the  deceased  resulted,  is  charged  as  her  act,  and  the 
agency  of  the.  unknown  person  is  merely  instrumental.  There  can 
oertainly  be  no  objeoiion  to  this  particularity,  if  the  prisoner  can  be 
charged  as  a  principal  in  the  firsi  degree.  For  if  the  murder  com- 
mitted might  have  been  laid  throughout,  as  her  act,  without  noticing 
the  agency  of  the  unknown  person,  then  the  introduction^  into  and 
statement  of  that  fact  in  the  indictment  cannot  vitiate  it :  it  only 
makes  more  certain  ^e  charge,  and  better  enables  the  prisoner  to 
aaiawer  it    The  distinotion  between  a  principal  in  the  nrst^  and  a 
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Columbia,    that  the  conviction  of  his  principal  has  not  been  established. 
Nov'r.  1849.  jijg  principal  was  a  slave,  his  own  slave — he  has  murdered 

^^ "^      '  him,  (for  we  treat  as  undeniable  what  the  jury  has  affirmed  Q 

The^State  |f  outlawry  and  attaint  were  lawful,  and  stood  m  the  steaa 
Po«ey.  of  conviction,  the  prisoner  has  done  more  than  to  outlaw  and 
attaint  his  principal,  in  every  practical  sense.  It  is  not  the 
comparatively  indifferent  question,  shall  one  take  advantage 
of  his  own  wrong?  It  is  the  startling  question,  shall  the 
prisoner  derive  his  exemption  from  conviciion  for  one  shock- 
ing murder  by  the  perpetration  of  another — concocted  and 
executed  for  that  very  purpose  ?  If  the  accessary  might 
waive  the  condition  precedent,  depending  on  the  conviction 

principal  in  the  Beoosd  degree,  may  be  regarded  as  exploded.    That 

MSS  Reoort.  ^pi^^i^^  ^^  expressed  by  Judge  Brevard,  in  the  State  v.  F/ey  and 
Charleston.  HjoeheUe^  and  intimated  by  myself  in  the  case  of  the 'iSto^  v.  Cranky 
and  now^  upon  a  more  careful  examination  of  the  authorities,  I  am 
satisfied  to  say  that  that  intimation  is  matured  intoasetded  opinion 
of  the  Court.  Starkie,  in  his  Criioinal  Pleading,  says :  ^'  in  general 
where  A  and  B  are  present,  and  A  commits  an  ofFence  in  which  B 
aids  and  assists  him,  the  indictment  may  either  allege  the  matter 
according  to  the  fact,  or  charge  them  both  as  principals  in  the  first 
degree ;  for  the  act  of  one  is  the  act  of  the  other."  And  at  page  89 
he  says,  **'  So  A  and  B,  if  present  aiding  and  abetting,  may  be  con- 
victed, though  a  person  not  named  in  the  indictment  committed  the 

4 Burr. 9073.  act"  In  the  case  of  the  Kxng'y.  Boyce^  the  prisoner  was  indicted 
for  a  capital  felony  under  the  riot  Act,  for  that  he  and  divers  other 
persons  to  the  number  of  one  hundred,  whose  names  are  unknown 
to  the  jurors,  &c.  with;  force  and  arms,  &c.  did  begin  to  demolish 
and  pull  down,  &c.  :  the  ju'ry  found  a  special  verdict  that  the  un- 
known persons  did  begin  to  demolish,  &c.  and  that  the  said  John 

«  was  then  and  there  present,  and  did  then  and  there  ei.courajge  and 

abet  the  said  persons  unknown,  in  beginning  to  demolish  and  pull 
down  the  said  dwelliAg  house,  by  then  and  there  shouting  and  using 
expressions  to  incite  the  said  persons  unknown  so  to  do— and  that 
the  said  John  did  not,  with  force,  begin  to  demolish  or  pull  down, 
or  do  any  act  with  his  own  hands  or  person  for  that  purpose.  No  ob- 
jection was  taken  to  the  form  of  the  indictment,  or  to  any  discrep- 
ancy between  the  indictment  and  finding.  It  seemed  to  be  conceded 
throughout  the  case,  that  if  the  finding  made  him  a  principal  in  the 
second  degree,  he  was  properly  indicted  as  a  principal  in  the  first 
It  was  held  thp-t  the  finding  was'  sufficient,  and  judgment  of  death 
was  pronounced  upon  the  prisoner.  These  authorities,  it  seems  to 
me,  cover  the  whole  position,  and  especially  Boyce's  case,  and  show 
that  although  an  act  be  done  by  one  unknown,  yet  if  another  be  ac- 
tually or  constructively  present,  aiding  and  abetting,  it  may  be  laid 

Book2,ch.  25,  in  the  indictment  as  the  act  of  the  aider  or  abettor.  Hawkins  says, 
sec.  64.  M  Where  several  are  present,  and  abet  a  fact,  and  one  only  actually 
does  it,  an  indictment  may,  in  the  same  manner  as  an  appeal,  lay  it 
generally^  oi  done  by  them  oily  or  specially  as  done  only  by  the  one, 
and  abetted  by  the  rest"  3o  Plowden,  98,  reports  that  it  was  ruled 
in  the  matters  of  the  crown,  beginning  at  Salop,  that  ^  those  that 
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of  his  principal,  has  this  accessary  not  written  bis  waiver  in    CoLVMsrA, 
perfidy  and  blood  ?    How  can  the  caution  of  ibe  common  ^*^'^'  ^^' 

law,  in  its  extremest  mood  of  favor  to  the   accessary,  be^        ^ ' 

forced  to  apply,  in  its  principles  or  administration,  to  such  a    "'^^^*« 
case  as  this?    Where  can  such  an  instance  be  found?  Since      Posey, 
we  are  not  able  to  imagine  an  answer  to  such  inquiries,  fa- 
vorable to  the  prisoner^  we  are  bound  to  overrule  the  second 
ground  of  his  motion. 

His  third  position  is,  that  he  could  not,  by  the  law  of  the 
land,  be  an  accessary  before  the  fact  to  murder  committed  by 
his  own  slave,  by  his  command  and  coertion. 

This  proposition  may  be  trne  in  its  precise  terms,  bnt  it 

strike,  and  the  rest  that  are  present,  are  in  eqnal  decree,  and  each 
partakes  of  the  deed  of  the  other.^  In  the  King  v.  Borthtrick,  the  Doo^.  8lli 
qnestion  was  as  to  the  sufficiency  of  a  speei&l  verdict  on  an  indictment 
against  one  as  a  principal  in  the  first  degree,  and  others  as  principals 
in  the  second  degree,  which  found  that  some  one  of  the  prisoners 
(but  who  was,  to  the  jurors,  unknown)  killed  the  deceased,  and 
that  they  were  all  of  the  same  company,  but  did  not  find  that  they 
were  all  present  aiding  and  abetting.  The  Court  said,  *^  It  is  not 
necessary  to  say  in  words,  that  the  prisoners  were  all  present  If  it 
were  stated  that  they  did  some  act,  eU  the  tims,  that  wouM  be  sufiir 
eient,  because  the  Court  must  then  unavoinably  see  that  they  were 
present."  So  in  Messenger's  case  the  Judges  say,  ^  where  bcvcral  Kel.  TS* 
acts  of  force  are  found  to  have  been  actually  committed,  in  pursu- 
ance of  the  design,  there  is  no  need  to  find  the  prisoners  to  have 
been  aiding  and  assisting,  for  that  is  only  necessary  to  be  found 
where  the  jury  find  a  person  was  there  amongst  them,  and  find  no 
particular  act  of  force  done  by  him,  but  only  his  presence."  The 
authorities  from  Hawkins  and  Plowden  are  directly  to  the  point 
DOW  in  issue ;  they  show  that  in  law  the  actual  slayer  and  abettor 
commit  the  murder  jointly,  and;  that  the  distinction  of  principal  in 
the  first  atid  second  decree,  was  a  mere  distinction  in  fact  Borth- 
wick's  case  and  Messenger's  case  fhow  the  same  distinction,  for  they 
both  concede  that  presence,  actual  or  constructive,  might  have  justi- 
fied the  jury  to  find  the  act  of  force  of  one  the  act  of  alL 

The  case  of  Fky  and  Rocheiie  is  a  more  direct  authority  for  this 
case,  than  any  to  which  I  have  referred.  In  that  case  the  indict- 
ment charged  ^  that  Isaiah  Jenkins  and  Jesse  Fley,  on,  &o.  with 
malice  aforethought,  made  an  assault  on  David  Minton,  that  Jenkins 
with  a  gun  shot  Minton  and  mortally  wounded  him,  so  that  he  died 
on,  &c. :  that  Fley  was  then  and  there  present,  maliciously  aiding, 
&e.  the  felony  and  murder  aforesaid  to  commit:  and  so  the  jurors 
aforesaid  say,  that  the  said  Jesse  Fley  did,  feloniously,  &o.  kill  and 
mu.'der  the  said  David  Minton,  against  the  peace  of  the  said  8tat€i, 
and  that  Lovick  Roehelle,  the  felony  and  murder  aforesaid  by  the 
said  Fley  so  committed  ^  in  manner  aforesavl,  the  said  Flejr,  the  mur- 
der aforesaid  to  be  so  committed  maliciously,  &c.  did  incite  and 
procure,"  &c. 

This  form  is  unquestionably  as  novel  as  the  one  before  us,  for  al- 
though it  uses  more  technical  words  in  describing  the  agency  of  the 
18 
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Columbia,    presents  quite  a  difierent  case  from  that  which  is  before  us. 

No?*r.  1849.  j^  1690,  as  in  1740,  a  slave  was  punishable  (progressively  as 
^^        "^       ^ he  multiplied  the  offences)  for  striking,  maiming,  wounding 

Tho^State    ^^  bruising  a  white  person,  unless  he  did  the  act  **  by  the 

Posey,      command  and  in  the  defence  of  the  person  or  prof)erty  of 

the  owner  or  other  person  having  the  care  or  government  of 

Vide  24  see.  ^^^^  slave  ;"  in  which  case  the  slave  was  excused,  and  the 

A.  A.  1740.  owner  or  oilier  person  was  answerable.  We  cannot  well  in- 
sert here  a  collation  bearing  upon  this  question,  from  the 
voluminous  testimony  reported  ;  but.lt.may  be  safely  affirm- 
ed that  the  most  diligent  examination  will  be  vain  to  discover 
any  single  fact  that  imports  command  or  coertion,  diiected 

actual  slayer,  and  the  abetment  of  Fley,.  yet  it  treats  him  as  a  prin- 
cipal in  the  first  degre  ^,  and  charges  Kocoelle  as  an  accessary  to  him 
alone,  and  not  to  him  and  Jenkins  jointly.  Mr.  Justice  Brevard 
said,  in  answering  the  objection  to  the  indictment,  ^*  all  persons  pre- 
sent, aiding  and  abetting  a  murder,  are  regarded  as  principals  and 
equally  guilty.  The  actual  perpetrator  is  regarded  as  the  agent  or 
instrument  by  which  the  crime  is  perpetrated,  not  as  the  chief  crim- 
inal, or  more  guilty  than  his  associates.  It  sometimes  happens^ 
that  he  is  comparatively  less  guilty  than  they  who  stimulate  or  per- 
suade him  to  be  their  instrument.  The  distinction  between  princi- 
fal  in  the'  first  and  second  degree,  has  been  long  since  exploded. — 
t  is  now  considered  a  distinction  without  a  difference." 
In  that  case,  as  in  this,  the  actual  slayer  was  treated  as  a  mere 
instrument  by  which  Fley  committed  the  inurder,  and  the  judgment 
of  the  Court  sustaining  the  conviction  under  that  indictment,  cer- 
tainly warrants  us  in  sustaining  the  one  before  us.  It  cannot  affect 
the  validity  of  this  indictment,  that  the  person  doing  the  act  was 
unknown ;  if  the  fact  be  so  (and  the  verdict  of  guilty  so  finds  it,)  it 
was  the  best  description  which  could  be  given  of  the  instrument  by 
which  the  prisoner  effected  the  murder ;  it  was  sufficient  to  enable 
the  prisoner  to  answer  the  charge,  and  the  jury  to  say  whether  the 
fact  charged  was  true  or  false.  The  indictment  here  is,  however,  not 
without  precedent  to  sustain  it ;  in  the  case  of  the  Regicides,  it  was 
Stark  C  P*  ^^^^  ^^^^  ^^^  ^^^^  ^^  beheading  the  King  was  well  laid  to  have  been 
909 ;  KeL  10.  ^^"®  ^J  ^^™®  person  unknown,  with  a  vizor  on  his  face.  However 
little  I  might  be  disposed  to  concur  in  the  general  judgment  of  guilt 
in  that  case,  yet  I  apprehend  in  this  respect,  that  that  case  cannot 
be  questioned.  For  it  only  follows  out  and  gives  effect  to  a  general 
rule  of  Jaw,  that  the.  best  description,  in  the  power  of  the  State, 
shall  be  given  of  all  the  circumstances  which  constitute  the  felony 
in  the  accused.  It  has,  too,  the  sanction  of  Boyct^s  case,  already 
cited.  For  there  it  will  be  remembered,  that  the  act  done  was 
found  to  have  been  committed  by  persons  unknown,  and  the  prison- 
er was  present  aiding  and  abetting :  and  it  was  held  that  he  was 
liable  to  judgment  thereupon. 

The  second  ground  alleges  that  the  first  count  is  insufficient — 
That  count  charges  the  murder  to  hi^ve  been  committed  by  a  -person 
unknown,  and  that  the  prisoner  was  accessary  thereto  before  the 
fact  It  would  be  sufficient  to  answer  this,  by  saying  that  the  oon- 
viotion  is  upon  a  good  count,  and  hence  if  the  first  was  bad,  it  could 
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by  thB  prisoner  to  App.    There  is  enough  going  to  develope  Jj^i^ijj.. 
the  arts  ot  p*3rsnasion — the  temptation  of  high  bribery — the^        ''        '^ 
wicked   debauchery  of  the   slave's   lingering   sentiment  of    «.i^  ^^^ 
duly — ihe  smothering  of  that  still  small  voice  of  a  feeble        \ 
though  belter  conscience  than  his  master's — the  preparation      Poiey. 
of  a  heart  of  itself  a  little  inclined  to  recoil  from  the  perpe- 
tration of  the  bloodiest  and  the  darkest  deed — enough   to 
show  forth  the  most   atrocious  features  of  an  accessary's 
crime,  but  yet  not  so  much  as  to  prove  that  there  was,  in  le- 
gal contemplation,  no  principal  in  the  tragedy.     It  cannot  be 
necessary  to  expand  our  reasoning  to  show  that  there  is  the 
widest  difference  between  the  case  in  hand,  and  that  which 
discloses  the  act  of  a  slave  in  the  presence  of  the  owner,  and 

not  avail  the  prisoner.  But  I  am  disposed  to  meet  the  objection  at 
once,  and  answer  it.  To  make  this  count  bad,  it  must  be  establish- 
ed that  a  murder  cannot  be  committed  by  a  person  unknown.  Such 
a  position  would,  I  presume,  hardly  be  assumed  by  the  learned 
counsel  for  the  prisoner ;  but  still  without  it,  their  argument  cannot 
be  supported.  For  an  accessary  before  the  fact,  is  he  who  counsels, 
commands,  procures  or  fncites  another  to  do  the  act.  A  murder  is 
committed,  but  the  perpetrator  is  unknown.  Is  it  from  the  fact  that 
you  cannot  say  who  did  it  less  amurder?  Ui) questionably  not !  If 
it  can  be  shown  who  counselled,  commanded,  procured  or  incited 
that  murder,  is  not  the  person  thus  ascertained,  accessary  to  the 
crime  of  murder  ?  It  cannot  be  doubted  that  he  is.  If  an  indict- 
ment charge  a  crime  for  which  the  prisoner  on  conviction  will  be 
liable  to  judgment,  it  is  good,  and  hence  there  can  be  no  objection 
to  it  in  that  iN&half.  If,  indeed,  it  had  been  necessary  that  the  con- 
viction of  the  principal  should  have  been  stated  in  the  indictment, 
then  the  objection  would  have  been  fatal.  But  in  Sim^B  case  it  3  Bail  29. 
was  ruled  that  it  was  unnecessary  to  set  out  the  conviction  of  the 
principal.  It  is,  however, true  that  although  this  might  not  because 
to  arrest  the  judgment  for  any  defect  in  the  indictment,  yet  if  the 
accessary  cannot,  in  the  case  of  a  murder  committed  by  a  person 
unknown,  be  put.  upon  his  trial  until  the  principal  be  tried  and  con- 
victed, judgment  could  not  be  given  on  the  conviction  on  this  count. 
But  I  apprehend  that  such  a  perfect  security  to  crime  is  not  to  be 
found  aanoiioned  by  the  common  law.  When  the  principal  was  dead 
the  accessary  could  be  tried ;  and  the  reason  there  extends  to  this 
case.  In  both,  unless  the  accessary  can  now  be  tried,  he  is  forever 
to  go  free :  and  in  both  there  is  no  danger  that  he  may  be  convicted, 
and  his  principal  afterwards  acquitted.  For  in  this  case,  as  long  as 
the  murderer  remains  undiscovered,  there  can  be  no  other  trial— ^ 
when  discovered  he  must  be  convicted. ' 

The  3d  ground  soaroely  requires  an  answer :  it  has  not  been  at- 
tempted by  the  counsel  to  point  out  other  objections. — unless  I  am 
80  to  regard  the  exception  urged,  that  the  words  ^  in  his  hands," 
used  in  the  3d  count,  went  to  show  the  sex  of  the  slayer,  and  lience 
that  he  could  not  be  unknown.  But  this  conclusion  is  not  warrant- 
ed by  the  premises:  the  sex  of  the  slayer  may  be  known,  and  yet 
hia  person  do  unknown. 

The  first  groand  of  the  motion  for  new  trial  cannot  be  sustained. 
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CoLUMBTA,   driven  by  his  command  and  coertion.    Surely  App  could 

Nov'r.  ^^^-  have  been  punished  in  ibis  case,  if  he  had  been  tried  and  the 

*^        "C      '  fects  before  us  had  appeared.    It  is  not  the  case,  then,  con- 

The^state    ^ep^piaied  by  our  statute  law,  where  the  slave  shall  be  held 

Posey,     irresponsible ;  nor  is  it  within  that  doctrine  of  the  common 

law  which  teaches  us  that  "  where  an  ofience  is  committed 

through  the  medium  of  an  innocent  agent,  the  employer, 

RqsmU,  1  Tol.  though  absent  when  the  act  is  done,  is  answerable  as  a  pi  in- 

p.2a       cipal."     "  Thus  if  a  child  under  years  of  discretion,  or  any 

other  person  of  defective  mind,  is  incited  to  commit  a  murder 

or  other  crime,  the  inciter  is  the  principal  ex  necessitate^ 

Foster,  349,  though  he  were  absent  when  the  thing  was  done."    After  the 

cases  of  Siminons  and  Kitchen^  of  Sims^  of  Cranky  and  of 

-—  ■— r-B-|-  -  ■  —   _■_ ..-  -  ■■ ■ 

J'or  if  the  first  ooant  were  bad,  still  the  eyidence,  applicable  to  it, 
applied  also  to  the  2d  and  3d  coants,  and  could  not  have  been  ex- 
cluded. For  the  circumstances  proved  in  the  case  were  all  calcula- 
ted to  connect  the  prisoner  with  the  murder.  The  jury  were,  how- 
ever, not  permitted  to  suppose  that  proof  pointing  to  the  conclusion, 
that  the  prisoner  might  oe  an  accessary  before  the  fact  to  an  un- 
known person  or  to  Head,  would  justify  them  in  finding  the  pi  isoner 
guilty  on  the  third  couDt  The  difference  between  the  offences 
were  carefully  explained,  and  their  attention  directed  to  the  means 
by  which  they  might  come  to  a  right  conclusion. 

The  second  ground  for  new  trial  is  equally  untenable.  The  evi- 
dence offered  and  excluded,  was  an  attempt  to  prove  by  parol,  the 
result  of  »  trial  had  in  an  inferior  Court  To  permit  such  evidence, 
would  have  been  violating  at  once  the  rule  that  the  best  evidence  in 
the  power  of  the  party,  should  bo  given.  It  was  the  duty  of  the 
justipes  to  keep  a  record  of  the  trial,  and  the  presumption  is  that 
they  did  :  if  they  did  not,  it  was  the  prisoner's  business  to  show  it, 
before  parol  evidence  of  an  acquittal  by  them,  of  the  negro  Edom, 
could  be  given.  The  question  has  been  made,  I  presume,  from  a 
8  Bailey,  338.  mistaken  reading  of  tne  case  of  Lowry  r.  Pinson ;  that  case  sus- 
tains fully  the  position,  that  where  a  w  riting  relates  to  a  collateral 
circumstance,  and  is  in  possession  of  the  party  against  whom  it  is 
to  be  used,  the  fact  of  its  execution  and  contents  may  be  proved 
without  a  notice  to  produce  it  Sut  that  decision  cannot  affect  this 
case.  For  here,  like  every  other  fact,  it  wi|S  to  be  proved,  if  it  could 
avail  the  prisoner,  by  competent  evidence. 

As  to  the  3d  sround,  I  have  only  to  remark  that  gladly  would  I 
say,  if  I  could,  that  the  verdict  was  without  evidence  to  sustain  it-^ 
But  the  proof  was  enough  to  satisfy  the  jury,  the  Judge  who  tried 
the  cause,  and  every  one  who  heard  the  trial,  of  the  prisoner's  guilt, 
and  it  cannot  be  that  this  Court  would,  (even  if  they  doubted,  which 
they  do  not,)  against  this  weight  of  authority  and  opinion,  order  • 
new  trial 

The  motions  are  dismissed. 

Johnson,  Earle,  DeSaussurs,  Evans,  and  Butlbb,  ooneurred. 
Gamtt,  J. — I  concur  in  the  legal  yiev  taken  of  this  case. 
BicHARDsoN,  J.  absent, 
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Wright  J  to  which  may  be  added  the  cases  of  the  State  y.   Columbu, 
Chittcm,  and  the  State  v.  Loughridge^  it  is  too  late  to  insist  J^^"^®*^ 
that  a  free  white  man  may  not  be  an  accessary  to  a  slave  in^        ^       ' 
the  perpetration  of  a  felony.    Indeed  we  may  admit,  for  this    ^^^^^^ 
end,  the  prisoner's  argument,  that  slaves  can  be  felons  only      Powy. 
in  virtue  of  our  statutory  law,  and  we  shall  then  be  able  to 
say,  "if  an  Act  of  Parliament  enact  an  offence  to  be  feloivy,  ^2^^^' 
though  it  mention  nothing  of  ac-cessaries  before  or  after,  yet   6  Mistouri 
virtually  and  consequently  those  that  counsel  or  command  Alports,  594. 
the  offence  are  accessaries  before  the  fact."    The  case  cited  j  j^^^  ^,3 
from  I  Brevard,  p;  6,  comes  very  near  tlie  precise  point,  that  6t4,  tM;  s' 
the  master  may  be  accessary  to  his  own  slave  in  murder.    It     Inst.  59. 
docs,  in  fact,  decide  that  the  mistress  may — for  Cynthia  Sim- 
mons was  the  mistress  of  the  slave  who  was  the  principal  in 
the  murder.    The  rule  must  be  that  wheresoever  the  slave  is 
amenable  as  for  a  felony,  there  he  may  have  an  accessary, 
whether  he  be  master  or  other  person. 

The  third  ground  must,  thejcefore,  be  resolved  against  the 
prisoner. 

The  fourth  and  fifth  grounds  of  the  motion  have  not  been 
pressed,  and  manifestly  are  unsubstantial. 

The  sixth  and  last  alleges  inconsistency  and  absurdity 
against  the  verdict,  inasmuch  as  it  finds  the  murder  of  the 
same  person  to  have  been  committed  both  by  drowning  and 
by  beating. 

We  do  not  thiis  apprehend  the  matter.  Suppose  two  per- 
sons had  been  incited  by  the  prisoner  to  murder  his  wire — 
that  on  one  day  one  of  them  had  stabbed  her  fotaliy,  though 
she  lingered ;  that  on  the  next  day  the  other  had  set  fire  to 
the  house  wherein  she  lay  and  consumed  her, yet  alive,  though 
necessarily  to  die  from  the  prior  injury — and  that  in  two 
separate  counts  the  prisoner  had  been  indicted  as  accessary 
to  these  principals,  the  manner  of  the  death  by  t|ie  hands  of 
each  being  alleged  as  has  been  supposed-^would  a  verdict  of 
guilty,  upon  both  counts,  be  irrational  or  inconsistent  with 
the  truth'/  That,  however,  would  not  vary  in  substance 
from  this  case.  Again :  there  were  various  counts  in  this  in- 
dictment quite  inconsistent  with  each  other,  as  to  the  form  in 
which  the  prisoner's  guilt  was  alleged,  and  the  nieams  by 
which  the  death  was  laid  to  have  been  inflicted.  If  the  jury 
had  found  a  general  verdict  of  guilty,  it  would,  by  well  set- 
tled law,  have  been  referred  to  any  count  sufficient  in  itself 
and  supported  by  the  evidence.  We  must,  therefore,  be  led 
to  a  satisfactory  conclusion  against  the  last  ground  of  the 
motion. 

Upon  the  whole  it  becomes  our  duty,  rendered  painful  by 
the  consequence  that  must  follow,  to  pronounce  that  the  mo- 
tion in  this  case  be  dismissed. 

The  whole  Court  concurred. 

Motion  refuaed* 
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Columbia,  TTie  State  V.  Martin  Posey, 

NoT'r.  1849. 


V         ^  On  the  trial  of  an  indictment  for  the  murder  of  a  Uave,  eyidence  to  show  that  the 

The  State        priaoner  had  but  a  short  time  before,  through  the  instrumentality  of  the  slave, 

p  ^*  procured  the  murder  of  his  own  wife,  was  hdd  to  be  admissible,  as  supplying  an 

*^'^^*  inducement  to  the  murder  of  the  slave,  and  indicating  the  character  of  the  mo. 

live  with  which  it  was  perpetrated. 

Where  the  Court  perceived  sufficient  evidence  to  sustain  the  conclusion  of  the 

jury,  they  refused  to  disturb  the  verdict  on  the  ground  that  it  was  inconsistent 

in  having  affirmed  the  guilt  of  the  principal,  and  acquitted  those  charged  as 

accessaries  on  the  same  testimony ;  (that  of  accomplices.) 

Before  Withers,  J.  ai  Edgefield,  Fall  Term,  1849. 

INDICTMENMT  FOR  MURDER. 

His  Honor's. report  is  as  follows. 

By  ^our  counts,  the  prisoner,  Martin  Posey,  was  charged, 
as  principal  in  the  first  degree,  with  the  murder  of  his  own 
negro,  Appling,  and  the  two  other  prisoners,  (his  father  and 
brother,)  were  charged  as  accessaries  before  the  fact. 

My  original  notes,  which  are  hereto  attached,  will  shew, 
with  precision,  every  step  taken  in  the  progress  of  an  exci- 
ting and  a  tedious  trial,  and  will,  I  am  persuaded,  be  a  full 
response  to  the  grounds  taken  on  appeal,  (except  the  second, 
upon  whidi  I  shall  remark,)  £tnd,  at  the  same  time,  will  shew 
what  questions  of  evidence  were'  really  decided,  and  how 
they  were  presented. 

I  think  ft  proper  that  the  prisoner  should  have  the  bene- 
fit, if  any  there  be,  of  whatever  merit  may  be  found  in  the 
first  ground  of  appeal,  although  1  did  not  specifically  rule 
what  is  there  imputed  as  error.  It  will  appear  from  iny 
notes,  that  in  the  course  of  the  examination  of  Wilson  Kirk- 
land,  (the  seventh  witness  called,)  a  question  was  asked,  by 
the  State,  the  answer  to  which,  it  was  supposed  by  the  pri- 
soner's counsel,  would  bring  forth  an  admission,  on  the  part 
of  Martin  Posey,  fixing  upon  him  the  murder  of  his  wife, 
Vide  ants,  through  the  instrumentality  of  Appling,  who,  by  his  master's 
procuration,  actually  perpetrated  the  act;  (and  he  had,  the 
week  before,  been  convicted  of  the  crime,  and  the  indictment 
and  verdict  had  been  ruled  out  on  this  trial.)  The  prison- 
er's counsel  did  then  propose  that  the  Court  should  determine 
whether  the  State  should  be  allowed  to  give  evidence  of  Mar* 
tin  Posey's  guilt  in  the  murder  of  his  wife.  This  was  de- 
clined, as  being  matter  in  advance,  and  the  resolution  was 
announced  to  confine  my  ruling  to  the  precise  question  asked, 
and  the  precise  point  arising  from  it.  The  question  which 
raised  the  argument  was  then  waived  in  its  original  form  by 
the  Solicitor,  and  another  propounded,  to  which  no  objection 
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was  made,  and  the  witness  proceeded  to  disclose  certain  con-   Columbia, 
fessioDS  of  Martin  Posey  as  to  the  murder  of  his  wife.    Soon  N®^''*  i^^- 


thereafter,  the  original  question  was  again  pressed  by  the  Soli- 
citor, and  the  additional  purpose  assigned  of  eliciting  matter  that 
might  support  the  credibility  of  the  witness  (who  was  suspec* 
ted  to  be  an  accomplice,)  and  for  that  end  it  was  held  incom- 
petent, since  he  was  not  yet  assailed.  The  case  proceeded, 
and  involved  much  of  the  confessions  of  Martin  Posey,  of 
his  agency  in  the  murder  of  his  wife,  through  the  direct  a- 
geney  of  App,  and  the  point  of  the  1st  ground  of  appeal  was 
not  again  or  otherwise  presented. — Nevertheless,  1  think  it 
probable  that  the  prisoner's  counsel  supposed  some  intima- 
tion from  the  Court  was  intelligible  to  the  effect,  that  evi- 
dence of  Martin  Posey's  guilt  in  the  murder  of  his  wife,  as 
an  accessary  before  the  fact  to  App,  would  be  ruled  compe- 
tent, if  the  precise  point  was  pressed  and  adjudged.  And  I 
should  certaiuiv  have  so  ruleid,  upon  tlie  ground  that  it  was 
legitimate  for  the  State  to  shew  the  murder  of  Mrs.  Martin 
Posey  by  App,  at  the  instance  oi  her  husband,  as  furnishing 
a  motive,  ana  one  which  the  State  alleged  could  be  shewn 
to  vhave  been  assigned  by  himself,  strongly  leading  him  to 
murder  the  negro  App,  himself,  that  he  might  cut  off  that 
source  of  means  which  others  might  use  to  fasten  upon  him 
the  murder  of  his  wife ;  and  also  on  the  ground  that  it  was 
legitimate  evidence  to  shew  the  deliberation  and  wilfulness, 
the  wickedness  and  malice,  with  which  the  act  was  done,  if 
done  at  all,  as  necessarily  implied  in  the  cause  that  sugges- 
ted and  produced  it;  and  hence,  as  fixing  the  grade  of  the 
offence  to  be  that  charged  in  the  indictment,  under  the  first 
section  of  the  Act  of  1821,  a  point  altogether  essential  to  the 
conviction  of  Martin  Posey  as  principal,  and  the  two  other 
prisoners  as  accessaries.  The  reading  of  the  testimony  must 
shew,  I  think,  tliat  the  killing  of  Mrs.  Posey  led  to  the  kill- 
ing of  App,  and  that  the  two  events  bore  the  relation  of  cause 
and  effect,  were  parts  of  one  horrible  conception  and  transac- 
tion, and  that  error  is  rather  to  be  found  in  Qxcluding  the  re- 
cord of  the  conviction  of  Martin  Posey  for  the. murder  of  his 
wife.  No  jury,  I  presume,  could  have  a  correct  knowledge 
of  the  character  of  the  act  which  was  the  basis  of  this  trial, 
without  evidence  of  the  true  and  only  cause,  so  far  as  we 
know,  that  led  to  it.  I  am  not  aware  that  any  evidence 
of  any  other  felony  was  offered  or  received,  nor,  indeed,  that 
evidence  of  any  felony  distinct  from  that  oh  trial,  of  any  that 
was  not  most  directly  and  closely  connected  with  it,  was  re- 
ceived. The  utmost  care  was  taken  to  guard  the  jury  a- 
5;ainst  applying  that  portion  of  the  testimony  to  any  unlaw- 
ul  use.  These  words  were  used  on  that  subject:  "The 
murder  of  Mrs.  Posey  is  no  otherwise  a  matter  pertinent  to 
this  issue,  than  as  a  circumstance  going  to  supply  an  induce- 
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CoTjUBfBu,   ment  to  one,  or  some,  or  all,  of  the  prisoners  to  murder  App ; 
^Rov'r  1849.  Q^.  ^^  indicating  the  character  of  the  motive  or  intention  with 
*^     ^       'which  he  was  killed ;  and  hence,  as  constituting  the  murder 
The^state    ^f  ^^^  negro,  (and  not  the  killing  of  him  in  sudden  heat  and 
Posey,      passion.)    It  is  in  this  view  only,  that  (he  murder  of  Matilda 
H.  Posey  should  enter  into  the  investigation,  or  affect  the 
prisoners  unfavorably.    That  evidence  is  admissible  only  as 
a  link  in  a  chain  of  circumstances,  leading  to  ihe  result  which 
is  charged  in  the  indictment.    As  an   independent  circum- 
stance, disconnected  with  the  murder  of  App,  it  could  not 
have  been  proved  at  all,  and  would  be  entitled  to  no  more 
consideration  than  the  proof  of  a  murder,  by  the  same  party, 
committed  in  Georgia  five  years  ago." 

The  second  ground  of  appeal  must  proceed  from  a  misap- 
prehension. I  recommended  to  the  jury  a  general  verdict,  if 
they  found  all  or  any  of  the  prisoners  guilty — and  gave  them 
definitions  of  the  legal  ideas  of  principal  and  accessary  before 
the  fact  There  was  nothing  in  the  evidence,  nor  in  the  in- 
dictment, nor  in  the  argument,  to  suggest  the  notion  that 
Martin  Posey  was  present,  aiding  and  at)etting  another  in  the 
murder  of  App ;  and  I  have  neither  recollection  nor  note  of 
any  such  proposition  submitted  to  the  jury,  as  that  embraced 
in  the  second  ground  .of  appeal. 

In  regard  to  the  credit  that  should  have  been  given  to 
Wilson  and  Caleb  Kirkland,  I  have  only  to  say,  that  wheth- 
er they  were  accomplices  or  not,  every  caution,  suggested  in 
the  most  Ijberal  advice  which  the  books  give  to  the  judges, 
in  behalf  of  prisoners,  was  given  to  the  jury  in  approaching 
the  testimony  of  an  accomplice.  Whether  their  verdict  was 
founded  entirely  on  the  testimony  of  those  two  witnesses,  I 
know  not.  It  was  contended  in  behalf  of  Elbert  Posey,  that 
admitting  the  credibility  of  Wilson  Kirkland,  Elbert  Posey's 
language  to  Martin,  as  reported  by  him,  in  the  conference  on 
Thursday  thorning,  as  to  the  killing  of  App,  did  not  amount 
to  advising  or  counselling  his  brother  Martin  to  kill  him,  but 
was  no  more  than  the  expression  of  an  opinion,  that,  if  it 
must  be  done,  no  one  could  be  expected  to  do  it  but  himself. 
This  argument  was  zealousy  enforced  upon  the  jury,  and  for 
aught  known  to  me,  they  may  have  adopted  it.  and  thus 
supply  an  explanation  of  the  inconsistency  imptited  to  their 
verdict  in  placing  the  conviction  of  Martin  Posey  on  such 
testimony,  and  yet  acquitting  Elbert  and  Francis  Posey,  not- 
withstanding such  evidence. 

The  defendant,  Martin  Posey,  appealed  and  moved  for  a 
new.  trial,  on  the  grounds : 

1.  That  the  presiding  Judge  erred  in  admitting  evidence 
of  other  felonies  not  connected  with  the  issue,  namely,  that 
Martin  Posey  was  guilty  of  the  murder  of  his  wife,  and  that 
the  other  defendants  were  accessaries  before  and  after  the 
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fact  to  that  murder,  and  accessaries  after  the  fact  to  the  mur-  ^^^^^2^ 
der  of  the  slave.  NoVr.  1849. 

2.  That  the  presiding  Judge  erred  in  charging  the  jury 
that  under  an  indictment  against  defendant,  as  principal  in 
the  first  degree,  they  might  find  him  guilty  generally,  if  they 
believed  he  was  present,  aiding  and  abetting  at  the  felony. 

3.  That  the  verdict  is  not  supported  by  the  evidence,  and 
is  inconsistent  with  itself,  inasmuch  as  the  only  evidence  of 
Martin  Posey's  guilt  was  by  the  two  accomplices,  Wilson 
Kirkland  ana  Caleb  Kirkiand,  who  were  unworthy  of  belief^ 
and  were  discredited  by  the  jury,  as  to  the  guilt  of  the  ac- 
cessaries. 

4.  That  under  all  the  circumstances  of  the  case,  the  ver* 
diet  is  unsatisfactory. 

WardlaWj  Bauskeit  and  Carroll^  for  motion. 
JBonham^  Solicitor^  contra. 

INDICTMENT. 

tst  Connt.  Martin  Posey,  1st  March,  1849,  on  Appling,  his 
property,  With  pistol,  committed  muider,  by  wound  on  left 
side,  below  left  nipple,  agt.  A.  A.  Elbert  Posey  and  Francis 
Posey  accessaries  before  the  fact,  agt.  A.  A. 

2.  Martin  Posey,  on  1st  March,  1849,  on  said  slave,  com- 
mitted murder,  with  pistol,  by  wound  on  left  side  of  neck, 
little  below  head,  agt.  A.  A. — Elbert  and  Francis  l^osey  be- 
ing accessaries  before  the  fact,  contra  formam  rtat.  &c. 

3.  Martiu  Posey,  on  1st  March,  committed  said  murder, 
with  pistol,  by  wound  on  left  side,  little  below  left  nipple, 
contra  stat.  &c. — Elbert  and  Francis  Posey  being  accessa- 
ries before  the  fact,  agt.  peace  &c.,  and  not  contra  formam 
Stat. 

4.  Martin  Posey,  principal,  with  pistol,  by  wound  on  left 
side  of  neck,  a  little  below  the  heaa,  contra  stat.  d^c. — El- 
bert and  Francis  Posey  being  accessaries  before  the  fact.  agt. 
peace  d&c,  (and  not  contra  formam  stat.  &c.) 

EVIDENCE  FOR  THE  STATE. 

1.  AUen  B.  Addison^  coroner:  On  6th  April,  1849,  in 
Edgefield,  near  Lexington  line,  on  waters  of  McTier  creek, 
held  inquest  over  the  body  of  a  negro.  Did  not  observe  the 
wounds,  the  body  being  in  such  a  state — head  was  separa- 
ted from  the  body  entirely.  Martin  and  Francis  Posey  were 
not,  bnt  Elbert  Posey  was,  at  the  inquest.  The  branch  was 
Bogs  branch.  We  first  approached  a  swamp,  about  160 
yards  wide,  and  then  an  open  place  where  two  branches 
were  formed,  and  walking  to  the  point  whore  they  come  to- 
gether nearly,  we  found  the  body. 

Cross-examifi^ :  I  issued  warrants  on  information  of  Ga- 
19 
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CoLmfBri.   briel  Holmes,  agt.  Elbert  and  Francis  Posey,  the  week  before 
Nov»r.  1849.  ^j^^  ^^^^  ^f  j^e  Court. 

'        ^      '     2.  Luke  Loit :  Was  at  the  said  inquest  after  they  had  be- 
The^state    ^^^^  ^^^  turned  over  the  body.    Saw  a  hole  through  the 
Posey,      rib,  as  if  good  sized  ball  had  passed  through ;  left  side,  I 
think,  1-2  or  2-3  of  the  rib  seemed  to  be  broke  or  shivered. 
I  did  not  see  any  ball.    Head  was  off  when  I  saw  it ;  I  be- 
lieve the  body  to  have  been  App's. 

Crass-ewamined :  The  rib  was  attached  to  the  carcass; 
hole  in  rib  nearer  the  back  bone.  I  was  sworn  on  inquest, 
and  gave  reasons  then  for  belief  that  it  was  App's  body,  and 
have  no  other  reasons  particularly,  except  that  I  had  often 
seen  him.  I  knew  he  had  a  sore  leg,  and  one  of  the  legs  I 
saw  had  a  knot  on  the  bone ;  saw  his  leg  sore  the  day  he  was 
sold.  It  was  the  right  leg,  I  think,  and  believe  I  so  said  at 
the  inquest.  I  am  pretty  certain  it  was  the  right  leg  that 
had  the  knot.  One  reason  I  thought  it  was  App's  body,  was 
from  information  I  obtained  about  the  cloths  he  wore  off,  and 
the  sore  leg  was  another  main  reason. 

3.  WUs(m  L.  Coleman :  Was  at  said  inquest.  I  saw  a 
ball^  it  fell  out,  1  think,  in  turning  over  the  body,  and  was 
picked  up  by  Mr.  Mims.  Judging  from  the  hole  in  the  rib,  I 
should  suppose  the  direction  of  the  ball  to  be  rather  below 
the  place  of  the  heart ;  through  the  rib  the  hole  seemed  not 
angular,  but  square ;  rib  seemed  2-3d's  shot  through  ;  can't 
say  on  which  side  of  the  body  the  rib  was.  I  think  that  rib 
was  separated  from  the  vertebra  j  hole  was  nearer  to  one  end 
than  the  other,  but  can't  say  which. 

^ .  Such  a  wound  as  I  observed,  I  should  conjecture 
would  produce  death :  but  t  am  not  scientific  on  that  subject ; 
I  supposed  the  wound  to  be  by  a  ball. 

4.  Doeter  Addison :  Am  physician — think  a  ball  passing 
perpendicularly  through  any  one  of  the  middle  ribs  and  the 
tx)dy,  would  generally  produce  death. 

6.  Allen  B.  Addison^  (recalled.)  ^ .  I  took  down  the  testimo- 
ny, and  wrote  sitting  in  the  sun,  on  the  ground ;  sick  at 
stomach.  Luke  Lett  was  examined  towards  the  last,  and  I 
took  down  only  what  was  deemed  important,  and  may  have 
omitted  a  good  deal.  (Witness  uses  his  notes  of  Lott's  testi- 
mouy  as  memorandum.)  M7  impression  is,  all  who  spoke 
of  it  said  the  sore  was  on  the  left  leg. 

6.  CuUen  Rhodes  :  I  was  at  the  inquest.  I  think  it  was 
over  App.  I  think  I  identified  him  by  the  sore  leg ;  knot  on 
bone ;  nothing  else,  except  the  bone  was  wrapped  up  with 
rag  and  string,  in  the  manner  he  wore  it  often.  I  still  think 
it  was  App.  Martin  Posey  got  App  from  sauire  Holmes's  es« 
tate.  App  belonged  to  Martin  Posey.  I  did  not  know  before 
he  had  any  knot  on  the  bone, 

(Solicitor  offers  the  indictment  and  verdict  in  the  case  of 
the  State  v.  Martin  Posey ;  held  not  competent,) 
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7.  WtZ^m  jETtrAr/onif.— Martin  Posey  told  me  he  killed  App.  Counnu, 
Inquest  over  Mrs.  Posey  was  about  26  Febrrary,  '49.  App  ^•^''  ^^^' 
ran  away  on  Saturday  night,  before  the  inquest  on  Monday. 
I  saw  him  on  Wednesday  night,  next  after  he  ran  away, 
near  my  father's,  last  day  of  February,  I  think.  That  day  I 
left  M.  P's.  after  breakfast,,  was  at  faihei's  and  other  places, 
and  was  on  Edisto.  I  and  father  went  down  towards  Ergle's 
bridge ;  I  did  not  go  to  the  bridge.  We  went  to  see  about 
App.  When  I  came  back  from  bridge,  I  and  father  went  to 
Francis  Posey's,  at  night,  and  I  conversed  with  Elbert  Posey 
in  presence  of  my  father.  I  told  Elbert,  App  was  not  at  the 
bridge.  He  said  he  had  seen  him  that  evening,  and  had  tried 
lo  get  Franklin  to  kill  him,  and  Franklin's  heart  failed  him, 
and  he  would  not.  He  said  App  came  to  the  field  where  his 
father's  hands  were  at  work,  (so  his  father  told  him,)  and 
then  he,  (Elbert)  went  to  Martin  Posey's,  and  he  and  Martin 
Posey  agreed  to  fix  Franklin  up  with  weapons  to  kill  App ; 
that  Martin  went  to  Alfred  Hatcher's  and  got  some  pistols  of 
Elbert's  I  bad  borrowed  for  him,  and  they  fixed  Franklin  up 
with  the  pistols,  and.  he  came  on  with  him  to  shew  him  where 
App  was,  and  when  he  came  in  sight  of  the  negro,  probably, 
he  stopped,  and  sent  Franklin  on ;  and  when  Franklin  went 
to  App  they  had  a  chat,  walked  round  one  another,  and  he 
thought  he  had  bettet  get  away  from  there,  and  started  home. 
He  thought  they  might  take  a  notion  to  kill  him  with  the 
weapons.  When  he  got  off  some  3  or  400  yards,  probably, 
be  heard  the  report  of  a  gun  in  the  direction  of  the  negro.  He 
then  broke  and  ran  back,  to  see  if  Franklin  had  killed  App, 
and  when  he  got  within  70  or  .100  yards,  saw  Franklin,  and 
asked  him  if  all  was  right,  and  Franklin  said,  "  yes."  App 
then  raised  up  from  behind  a  tree  and  burstedout  in  a  laugh. 
Franklin  then  beckoned  him  to  come  to  him.  He  motioned 
his  hand  to  Franklin  not  to  come  to  him ;  when  he,  (Elbert) 
broke  and  ran  home.  He  then  tried  to  get  a  negro,  Phil,  to 
go  and  try  to  get  the  pistols,  and  the  negro  was,  probably, 
afraid  to  go  to  them.  (This  conversation  was  near  a  well  in 
the  field,  at  old  Francis  Posey's.)  Francis  Posey  was  not 
present.  I  and  father  started  homeward,  and  had  some  fear 
the  negroes  might  kill  us,  and  we  changed  our  course  to  his 
house  to  avoid  them.  In  an  hour  or  two  App  halloed  ;  I  went 
out  and  talked  to  him.  That  nisht  I  denied  him  fire  and 
water,  and  told  him  he  must  get  nre  in  the  woods^  and  next 
morning,  a  while  before  day,  I  would  show  him  a  path  to  the 
head  of  Bog  branch  ;  an  out  of  the  way  place,  where  they 
probably  would  not  catch  him.  I  did  go  next  morning,  and 
showed  him  the  way;  returned  to  Francis  Posey's  and  told 
Elbert  what  I  had  done.  I  and  he  then  went  to  Martin's, 
and  I  told  Martin  I  had  seen  App ;  he  said,  I  think,  he  woula 
rather  than  $50, 1  had  killed  him.    {  said  1  could  not  do  that. 
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Columbia,   the  negro  had  done  nothing  for  me  to  kill  him,  and  I  conld 

NovV.  1849.  jjQj  ^  j(     I  ihink  Elbert  said  to  Martin,  he  was  the  one  to 

*^        "C"    '  kill  him,  if  any  one  did,  for  it  would  be  to  screen  him,  and  he 

The^staie    ^^^  ^j^^  ^^^  ^^  ^^  -^  himself.    He  said  he  would.    1  went  out 

Posey,      and  met  old  Francis,  just  inside  the  gate ;  be  asked  where 
Martin  was.    I  said  in  the  house.    "Is  he  drinking 7"  I  said 
he  was.    He  said,  "  Wilson,  it  naturally  mukes  my  heart  sink, 
to  see  the  distress  that  poorcreature,  (Martin)  has  fetched  him* 
self  to" — began  to  cry  and  walked  out  of  the  gate.    I  went  in 
the  house,  picked  up  my  gun,  and  foUowed  him,  intending  to 
talk  to  him.    I  overtook  bim  beyond  the  mill,  walked  with 
him  a  mile.    We  were  talking  about  App,  and  I  told  him  1 
and  Elbert  had  told  Martin  where  he  was,  and  Martin  said  he 
would  go  and  kill  him  that  morning.    He  then  told  me  about 
App  coming  to  his  field,  as  before  related,  and  he  said  he  gave 
him  something  to  eat  from  the  house,  and  he  wished  he  could 
be  put  out  of  the  way,  for  if  he  was  caught  he  would  ruin  all 
of  them,  or  would  ruin  Martin.    1  said  if  I  had  a  mind  to  do 
such  a  thing,  I  could  have  put  him  out  of  the  way.   He  said, 
"  Wilson,  if  you  see  him  any  more,  for  God's  sake  do  it ;  I'm 
too  old  to  do  such  a  thing."    I  said  I  could  not,  and  I  think  I 
told  him  not  to  interfere  with  the  negro,  for  he  could  not  help 
what  Martin  had  done;  and  not  to  get  himself  in  difficulty. 
I  then  turned  and  went  back  to  Martin's.    Martin  wanted  rae 
to  go  with  him  to  kill  App,  and  I  would  not.     Francis  Posey 
asked  me,  I  think — ''do  you  think  Martin's  heart  will  fail 
him?"  and  I  said  no.    He  appeared  to  thinks  as  I  supposed, 
Martin's  heart  would  fail  him.    Martin  started  off,  and  whea 
he  returned  he  said  he  had  killed  the  negro.    He  said,  soon 
after  he  had  got  off  his  horse  :  "  Well^  I  have  often  heard  it 
said,  that  if  any  one  done  murder,  he  would  never  feel  satis- 
fied, (or  feel  right,)  but  now  I  know  it's  not  so,  for  now  I  feel 
better  than  before,  (or  feel  relieved.")    I  said,  '*  if  you  have 
killed  the  negro,  you  need  not  tell  me  of  it."    He  said  he  shot 
him  with  pistols  ]  shot  them  both,    (I  saw  the  pistols  in  his 
possession  that  morning.)    Said,  first  he  had  tied  the  negro 
and  started  with  him,  and  the  negro  started  from  him,  and  he 
shot  him. — At  another  time,  be  said  he  shot  him  twice;  once 
through  the  body,  and  when  he  saw  him  gasp,  he  then  shot 
him  through  the  jaws,  or  neck.    Said  he  had  done  this  at  the 
head  of  Bog  branch.    He  had  a  saddle  blanket  with  him  that 
I  had  given  to  App  that  morning,  (it  was  somewhat  cold.)    I 
had  been  overseeing  for  Martin  Posey )  went  there  about  the 
first  of  October. 

QMesHoih — Did  you  have  any  conversation  with  Martin 
Posey  about  his  wife,  at  that  time  ?  and  what  was  it  ?  Solici* 
tor  announces  the  object  to  be,  to  shew  th^  motive  to  kill  App, 
Objected  to  for  prisotiers.  Ic  is  enquiring  as  to  a  distinct  leU 
ony,  as  it.  is  designed  to  shew  that  Martin  Posey  killed  his 
wife.    Question  varied  by  Solicitor. 
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Martin  Posey  told  me,  before  and  after  his  wife's  death,  S^^^^Vh 
that  he  procured  App  to  put  his  wife  ont  of  the  way,  and  that  ^^^^'  ^®^- 
he  had  killed  App  to  keep  him  from  telling  of  it.  Before  his 
wife  was  killed,  he  told  me  that  App  told  him  he  could  put 
her  out  of  the  way,  and  he  told  him  to  do  so ;  and  after  her 
death  and  the  negro's,  he  said  he  had  killed  him  to  keep  him 
from  telling.  We  talked  about  it  several  timea.  I  went  to 
Martin  Posey's  in  '48,  October. 

(The  above  question  again  repeated,  with  the  additional 
motives  assigned,  that  the  object  is  to  prove  circumstances  to 
be  supported  by  others  going  to  establish  the  credibility  of  the 
wi  ( ness.     Question  ruled  incompetent. ) 

Mrs.  Posey  did  not  appear  alter  Friday.  On  that  *day  I 
bad  gone  to  Aiken.  I  conversed  that  morning  with  Martin, 
and  he  said,  i/  would  not  surprise  me  if  Tilda  is  not  living 
till  night.*  I  said  1  could  not  help  that.  He  said  he  was 
going  to  the  school  house ;  he  Was  a  little  soberer  than  usual, 
and  would  go  to  the  school  house  and  see  how  the  new 
teacher  come  on.  I  then  left  him,  and  went  on  to  Aikeu. — 
I  staid  at  Aiken  till  about  sun-set;  went  to  Alfred  Hatcher's 
and  about  nine  o'clock  went  to  my  father's,  and  staid  there 
till  near  day.  The  day  I  went  to  Aiken,  I  askai  Martin  how 
the  negroes  was  coming  on,  and  he  said  he  had  put  Luke  to 
hauling,  and  he  had  something  else  for  App  to  do.  App  had 
formerly  driven  the  wagon.  On  Saturday  morning,  17ih 
February,  at  breakfast,  one  of  the  children  spoke  of  a  fire 
near  the  field,  and  I  said,  I  wonder  if  there  can  be  any  fire 
there.  He  said,  I  suppose  it  is  App,  I  told  him  to  burn  a 
coal  kiln.  A  few  days  before,  App  had  been  driving  the  wa* 
gon,  but  was  complaining,  and  ceased  to  drive.  App  had  a 
sore  leg,  large,  and  looked  bad.  Eliza  Posey  left  Martin's 
some  days  before  his  wife  disappeared  ;  she  had  been  living 
there  before  that.  John  Shaw  was  there.  A  dispute  occur- 
red between  Mrs.  Posey  and  Martin,  the  morning  Shaw  com- 
menced  the  chmmey,  at  breakfast.  Mrs.  P.  said  she  had 
caught  him  the  night  before  with  her  sister,  and  had  looked 
at  them  as  long  as  she  wanted.  He  said,  if  so,  his  tracks 
were  there,  and  they  went  out  to  look,  and  when  they  came 
back,  she  still  affirmed  she  had  seen  him,  though  the  tracks 
did  not  fit.  He  told  me  he  had  made  Franklin  go  and  put 
oat  his,  and  make  his  own  tracks*  Eliza  came  back  on 
Tuesday,  after  Mrs.  Posey  disappeared.  He  said  Eliza  had 
sent  for  him,  and  had  sent  a  letter,  which  I  saw,  and  he  read 
to  me.  Said  Eliza  had  wrote  to  him  to  come  after  her,  that 
was  as  good  a  time  as  he  would  ever  get ;  and  she  would 

•  Mr.  Wardlaw  observes,  that  if  this  testimony  (underscored^  is  ineant  to  op 
erate  to  sustain  the  witness  before  he  is  assailed,  he  objects.  Solicitor  says,  ha 
wiahes  to  establish  the  fact,  thnt  prisoner  really  bad  the  motite  imputed  to  kill 
App— nothing  ruled,  and  the  witness  {Mroeeeds. 
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CaLmari,  wait  no  longer.  On  Tuesday  morning  he  said  he  would  go 
Nor'r.  1848.^1)^  gg^  jj^p.  wanted  me  to  go  with  him.  I  went  as  far  as 
old  man  Posey's,  and  got  my  father  to  go.  Martin,  I  think, 
said,  he  had  sent  on  Saturday  to  Gabriel  Holmes's,  to  en- 
quire about  his  wife.  Heard,  afterwards,  Eliza  crying :  went 
to  the  wall  to  hear.  She  said  she  did  not  believe  he  would 
be  the  friend  he  promised  ;  she  had  destroyed  her  peace  for 
his  sake.  He  said  he  would  take  care  of  her  as  he  promised. 
He  plagued  her  abotU  her  crying,  when  eating.  She  said,  if 
you  don't  mind  I'll  tell  all  I  know.  He  said,  tell  and  be 
damn'd ;  if  you  do  you  will  tell  as  much  on  yourself  as  any 
body  else^  for  you  first  begun  it,  I  have  seen  them  in  the 
same  room.  Boatwright's  Jeff  was  there  before  I  went. — 
Martin  Posey  said  he  brought  him  there  to  doctor  some  of 
his  negroes,  and  hired  him  to  work  also — found  out  Jeff  pro- 
fessed to  be  a  sort  of  conjuror,  and  thought  he  could  conjure 
his  wife's  life  away.  I  told  him  he  could  not.  He  said  App 
said,  if  Jeff  was  away  he  could ;  and  next  morning,  at  Po- 
sey's instance,  I  carried  Jeff  home.  I  was  telling  Posey  how 
App  said  he  had  killed  his  wife,  and  he  said  App  had  told 
him  the  same  thing — that  is.  (as  App  said  to  me,)  and  I  had 
repeated  to  Posey.  On^  Friday  evening  he  sent  a  couple  of 
little  negroes  from  the  spring,  to  go  and  tell  their  mistress  the 
spring  house  door  was  broken  open.  When  she  came,  he 
said  to  her,  you  have  often  accused  master  Martin  with  hav- 
ing to  do  with  others,  and  if  vou  will  go  with  me  I  will 
show  you  the  fact.  She  startea,  but  stopped,  and  said  she 
knew  he  wanted  to  kill  her — that  he  wanted  to  have  to  do 
with  her,  and  she  said  she  would  have  him  hung.  He  said 
you  might,  or  might  not ;  that  he  threw  her  into  the  edge  of 
the  mill-pond  and  drowned  her,  and  Louisa  and  Franklin 
helped  him  to  bury  her,  at  night.  Soon  before  I  was  arrest- 
ed, I  had  a  conversation  with  Elbert  Posey.  He  said,  (talk- 
ing of  the  killing  of  Mrs.  Posey,)  and  the  negro,  if  Martin 
was  taken  up,  he  would  be  hanged,  and  wanted  me  to  take 
him  and  Eliza  off;  offered  me  money  to  do  so^  I  declined. 
He  asked  me  if  I  would  travel  with  him ;  I  said  I  woukl 
if  they  were  not  along.  He  said  he  had  about  $360 ;  the 
idea  was,  they  were  to  travel  by  Rail  Road,  &c.  Heard 
Martin  say  he  intended  to  marry  Eliza  about  the  1st  of  June, 
and  Ro  away— this  was  after  Elbert  made  the  offer.  It  was 
said  Martin  was  deranged  about  the  time  of  this  offer. 

K  I  was  Posey's  overseer ;  several  times  I  brought  liquor 
there,  and  hid  it  out  Mrs.  Posey  was  opposed  to  this,  and 
complained  to  Martin  of  it  at  one  time,  perhaps  two  or  three 
weeks  before  her  death.  Once,  at  the  mill,  App  came  to  me, 
and  complained  that  his  misttess  would  not  give  him  enough 
to  eat ;  and  he  stated  his  master  had  promised  to  send  him 
away,  if  he  would  put  his  wife  out  of  the  way,  and  he  fear* 
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ed  he  would  not    I  said  to  him,  if  he  would  put  his  mistress   ^^^^"'^ 
out  of  the  way,  I  would  carry  him  away  if  his  master  did^/*^'*—* 
Dot.    Martin  P.  was  generally  driukiog.     Negroes  frequent-'  Tk«^~"*^ 
ly  complained  to  me  of  want  of  enough  to  eat.    I  was  friend-    Tiie^  ute 
ly,  but  not  too  much  so,  with  Eliza.    Martinis  supposed  de-      Potef. 
rangement  was  not  long  before  I  was  brought  to  jail — a  few 
days.    He  appeared  that  way,  I  suppose,  till  1  was  brought 
to  prison.    When  I  came  to  Hatchei^s  from  Aiken,  I  said  I 
wanted  1-2  gallon  of  whiskey,  to  carry  to  my  father's,  to 
meet  Blewit  Jones.    On  Saturday  morning  had  some  conver- 
sation with  Ben  Hatcher,  sen.  but  don't  remember  he  said  I 
looked  as  if  I  had  been  after  some  rascality  the  night  before. 
I  left  Hatcher's  about  9  o'clock  on  Friday  night,  went  by 
Martin  Posey's,  and  returned  there  about  day  on  Saturday  ; 
went  towards  the  coal  kiln,  by  the  Edgefield  road,  within 
twenty  steps  of  it ;  thought  I  had  better  get  away,  for  from 
what  I  heard  before,  if  Mrs.  Posey  had  been  destroyed,  (as  I 
expected,)  her  body  was  there.    Martin  said  Gabriel  Holmes 
was  there  the  day  before,  at  dinner,  and  he  supposed  she  had 

5 one  home  with  him ;  and  Shaw  said  the  same  thing.  I 
id  not  mention  my  suspicions  to  Posey,  nor  when  he  told 
me  afterwards  he  had  sent  after  her  to  Holmes's.  Never  told 
him  I  went  to  the  fire.  On  Sunday  morning,  before  Mrs. 
P's.  body  was  disinterred,  I  told  Martin  P.  Franklin  had  in- 
formed me  that  App  had  destroyed  .Mrs.  Matilda ;  don't  re- 
member I  stated  where  she  was  buried.  On  Sunday  I  went 
to  Alfred  Hatcher's,  and  found  Ben  Hatcher  there.  Ben  H. 
asked  me  if  any  discovery  had  been  made,  and  I  told  him 
DO,  we  had  not  found  her.  It  was  a  plot  between  Martin 
and  me  that  I  should  not  tell  we  had  found  out  any  thing 
about  it,  and  he  was  to  tell  the  people  who  came  to  hunt, 
that  I  was  gone  before  the  negroes  had  told  him  about  App's 
confession.  I  did  not  want  to  be  on  the  Jury  of  inquest,  and 
something  about  it  passed  between  me  and  Martin.  Rans- 
ford  was  coroner  over  Mrs.  Posey's  body,  and  took  down  the 
testimony.  I  told  him  something  about  Franklin's  coming  to 
me,  which  was  true,  he  did  so  tell  me ;  but  it  was  a  made 
up  affair;  but  this  I  did  not  tell  the  inquest.  I  was  afraid  to 
tell  all  I  knew ;  suppose  I  was  sworn  to  tell  the  whole  truth, 
and  was  asked  to  do  so.  I  was  afraid,  because  it  was  as 
easy  to  kill  me  and  burn  a  coal  kiln  as  over  Mrs.  Posey.  (At 
this  point,  the  foreman  of  the  jury  being  sick,  and  so  report- 
ed by  his  physician,  the  Court  was  about  to  order  the  record 
to  be  withdrawn  from  the  jury.  When,  on  the  part  of  the  pri- 
soners,  and  in  their  presence,  it  was  proposed,  and  assented 
to  by  the  Solicitor,  that  in  the  place  of  the  iuror  so  sick,  one, 
to  be  named  by  the  prisoners,  of  those  challenged,  should  be 
substituted,  and  the  evidence  read  to  him — Amon  Lindsay 
was  accordingly  presented,  and  accepted  and  appointed  fore-' 
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CoLuiiBiA,   man.    The  Juryman  having  said  that  he  had  heard  all  the 

NoT'r.  1849.  testimony  ofllered,  except  a  part  of  Kirkland's,  it  is  agieed 

^— V '  that  the  testimony  of  that  witness,  so  far  as  it  has  been  given, 

The  State    gjjj^||  ^  ygj^j  |q  him  fronts  my  notes.) 

pj^^y.  Kirkland  continued. — Don't  remember  Franklin  told  me, 

on  Sunday  morning,  where  Mrs.  Posey  was  buried,  nor  whe- 
ther I  said  this  the  other  day.  (Witness  repeats  what  be 
told  the  inquest — the  story  of  Franklin,  and  that  he  told 
Posey  what  Franklin  had  said.)  I  searched  the  negro  houses 
after  Franklin's  communication.  1  did  not  expect  to  find 
App,  for  it  was  a  made  up  affair.  It  was  not  made  up  be- 
tween me  and  Martin  that  Franklin  should,  come  to  me  at 
first,  as  he  did.  When  I  told  him,  (Posey,)  it  was  then  made 
up  that  App  should  run  away,  and  Franklin  should  come 
again  and  tell  me,  (as  before^  and  that  I  should  not  tell  this. 
Franklin  did  come  a  second  time.  Franklin  first  came  to 
me  that  night.  I  think  I  told  the  inquest  I  had  not  seen  App 
since  Saturday  night,  about  dark^  and  that  was  true,  for  1 
did  not  see  him  again  that  night.  Franklin  was  examined 
before  the  inquest,  and  denied  he  told  me  what  he  did,  and  I 
went  back  before  the  inquest  to  correct  him  in  this.  I  told 
the  jury  I  had  threatened  Franklin  if  he  told  it,  as  1  did  not 
wish  the  other  negroes  to  know  it,  lest  App  should  get  hold 
of  it  and  escape.  1  don't  remember  I  ever  said  to  any  body, 
soon  before  Mrs.  Posey's  death,  that  I  expected  shortly  to  own 
a  sett  of  mills,  20  negroes,  d&c.  or  to  that  efiect;  never  that  I 
remember — I  don't  know  what  I  may  have  said.  I  may 
have  said  my  wife  would  have  a  buggy  to  ride  in  ;  may  have 
said  I  expected  to  be  rich.  Don't  remember  I  ever  told  Mrs. 
Posey  I  expected  some  one  to  kill  her.  I  carried  Jeff  home 
about  two  weeks  before  Mrs.  P.  disappeared.  I  am  not  a 
conjuror ;  may  have  said  to  some  people,  1  could  do  some 
things.  Martin  has  said  to  me  he  thought  I  had  the  powers 
Jeif  had ;  and  I  may  have  said  I  could  do  all  Jeff  could,  for 
I  thought  he  could  not  conjure  any  one's  life  away — I  may 
have  professed  to  others  the  powers  of  conjuration.  Martin 
Posey  has  said  to  me,  he  may  as  well  tell  me,  for  he  knew  I 
knew  it  any  how,  I  remember  bemg  with  Rhodes  once,  at 
a  fire,  but  I  don't  remember  the  conversation  with  him.  I 
expect  I  have  said  to  Rhodes,  that  I  knew  nothing  about  the 
death  of  Mrs.  Posey.  Don't  remember  any  thing  said  to 
him  about  going  to  Lexington  with  a  gun  to  be  repaired,  as 
likely  to  make  people  say  I  was  guilty  of  killing  Mrs.  Posey. 
Mrs.  Posey  was  several  times  searched  for;  I  knew  all  the 
time  where  App  told  me  she  was,  and  did  not  put  any  one 
on  the  true  trail.  I  did  not  help  to  bury  her.  In  going  from 
Hatcher's  to  my  father's,  on  Friday  night,  I  exchanged  horses, 
at  Martin  P's.  for  I  had  ridden  fast.  Don't  know  which  of 
App's  legs  was  sore ;  he  limped  a  little ;  lay  up  with  it  a  few 


I 
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days  before  Mrs.  Posey's  death.  I  did  not  hear  soon  enough  Columbia, 
of  the  inquest  over  App,  to  appear  there ;  got  as  far  as  my  N**^''-  '^^• 
father's  and  he  said  it  would  be  over  before  I  could  get  there/  ^  ' 
1  can't  state  all  ihe  places  I  was  at  between  inquest  over  Mrs.  Thc^state 
Posey,  and  tfie  day  Martin  Posey  went  to  kill  App.  On  the  Posey, 
night  of  the  inquest,  on  Monday,  I  was  at  Martin  Posey's. — 
On  Tuesday  evening,  I  was  at  Alfred  Hatcher's ;  at  iiight, 
probably,  I  was  at  Martin's.  On  Wednesday  night  I  was  at 
my  father's^  except  a  little  while  at  old  Mr.  Posey-s,  though 
I  did  not  go  into  the  house.  Martin  Posey  started  some  time 
after  breakiast  to  kill  App.  I  saw  the  pistols  first,  about  the 
time  he  stariied  ;  I  had  borrowed,  but  not  bought  them  ;  had 
them  perhaps  from  Octot)er ;  never  agreed  to  buy  them.  I 
I  think  they  were  empty  on  Thursday  morning,  or  one  of 
them  ;  think  balls  were  there  fitting  them.  I  put  powder  in 
one  of  them  on  Thursday  morning.  Before  day  on  Thurs- 
day morning,  App  rode  behind  me  towards  Bog  branch,  on 
Posey's  horse,  (John,)  that  dragged  his  feet.  May,  that  morn- 
ing, have  said  to.  Elbert  Posey,  or  some  one,  to  tell  my  fiather 
to  ride  on  the  line  of  the  horse's  tracks,  to  put  them  out. — 
Elbert  said  he  was  going  that  morning  to  Martin's,  and  went 
with  me.  App,  on  Thursday  morning,  wanted  me  to  carry 
him  off,  which  I  refused,  but  I  promised  him  to  send  his 
master  to  him,  who  might  carry  him  off  if  he  pleased.  App 
feared,  he  said,  they  would  hunt  him  with  dogs.  I  did  show 
Martin  Posey  the  way  to  Bog  branch  ;  I  have  said  a  good 
deal  to  the  Poseys  to  induce  them  to  think  I  would  not  betray 
them,  fearing  if  they  got  in  a  close  place,  they  would  get  me 
into  a  priminary.  I  can't  say  what  all  1  may  have  said.  I 
suppose  I  was  arrested  before  Martin  Posey  ;  can't  say  ex- 
actly whether  for  both  murders.  I  expect  to  be  benefitted  by 
my  testimony,  as  I  am  put  up  here  to  tell  the  truth.  I  don't 
know  what  they  are  going  to  do  with  me ;  have  some  rea- 
sons to  think  I  may  escape  conviction. 

^  H  (Do  you  expect  any  other  benefit  than  that  arising^ 
from  telling  the  whole  truth  ?    Objected  to  as  a  leading  ques- 
tion.   Bpld  competent.) 

I  know  of  no  other  benefit  than  that  of  telling  the  truth ; 
expect  it  to  be  a  benefit  to  me  here  and  hereafter.  I  think  it 
was  before  Elbert  offered  me  money  to  take  Martm  and  Eliza 
off,  that  Martin  told  me  he  intended  to  marry  Eliza.  On 
Wednesday  evening  I  was  to  meet  Elbert  at  the  bars  of  his 
father's  plantation,  to  know  wlielher  I  had  seen  App  at  the 
bridge.  He  did  not  come,  and  that  was  the  reason  1  and  my 
father  went  to  Francis  Posey's ;  there  was  no  arrangement 
to  meet  that  night  at  Francis  Posey's.  When  I  told  App  I 
would  take  him  off  if  his  master  did  not,  I  did  not  think  he 
would  kill  the  woman  ;  did  not  think  he  would  do  it  at  all. 
Luke  Lott  arrested  me. 
20 
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Columbia,       g.  Elizabeth  Kirkland:  Saw  Elbert  Posey  on  Saturday 

Nov'r.  1849.  evening,  after  Mrs.  Posey  was  missing ;  he  said,  Martin  lias 

^^         "C       '  lost  his  wife.     I  asked  how.     He  said,  I  don't  know,  I  expect 

Tho^State    ^j^^  y^^^  g^^^  ^q  ^^^  hung  herself.     My  daughter  said,  no, 

Posey.  Elbert,  it  she  has  been  destroyed,  some  one  else  has  done  it. 
He  said,  any  how,  she  has  gone.  I  said,  well,  I  reckon  she 
has  not  gone  so  far  but  what  she  will  come  back.  He  said, 
true,  she  is  gone,  and  where  she  will  never  come  back.  I 
followed  him  out  in  the  yard,  when  he  was  about  to  go ;  I  said, 
Elbert,  do  you  think  any  of  the  black  ones  on  the  place 
would  destroy  the  woman  ?  He  said  yes,  I  think  there  are, 
about  four.  I  said,  which?  He  named  them — Jake,  PVank- 
lin,  App  and  Julia,  ehher  of  the ji  would  not  be  too  good  to 
destroy  her;  and  now  Martin  is  certain  to  be  taken  upal)out 
it.  Old  Posey  said,  (as  to  Wilson's  confessions  in  jail,)  he 
did  not  know  what  Wilson  was  after,  talking  in  that  way, 
but  he'd  be  bound  they  would  never  get  any  thing  out  of 
him.  Wilson,  my  son.  came  to  my  house  the  night  Mrs. 
Posey  disappeared,  perhaps  between  10  and  11  o'clock  ;  left 
there  about  cock-crow  ;  I  set  up  till  he  went  off.  I  expected 
others  there  that  night,  Joseph  Mims  and  Blewit  Jones. 

H  Elbert  Posey  appeared  concerned  about  the  disappear- 
ance of  Mrs.  Posey;  it  was  that  way  he  talked. 

9.  Blewii  Jones :  I  was  to  meet  Wilson  Kirkland  on  Fri- 
day night,  at  his  father's.  I  aiid  my  uncle,  Mims,  were  to 
be  there  in  relation  to  a  trial,  to  take  place  next  day,  at  Sam- 
uel Posey's.  He  was  to  come  and  bring  some  spirits.  J  at- 
tended the  trial ;  we  ware  to  stay  there  that  night ;  my 
uncle,  did  not  come,  and  1  did  not  go.  I  was  at  Alfred  Hatch- 
er's the  day  Kirkland  was  arrested ;  there  on  the  same  trial ; 
Samuel  Posey  was  trying  the  case.  Going  with  Elbert  Po- 
sey from  Hatcher's  to  his  father'?,  he  wanted  me  to  go  away 
with  Martin,  and  said  he  was  beside  himself,  and  was  not 
willing  to  go  with  any  person  but  Wilson  Kirkland,  and 
wouki  not  know  me  from  Wilson  ;  that  he  was  going  away. 
I  said  they  had  arrested  Kirkland,  and  asked  what  was  to 
become  of  him  if  Martin  went  away.  He  said  his  brother 
would  make  a  confession  sufficient  to  clear  Kirkland.  When 
we  got  to  Francis  Posey's,  Martin  being  there,  after  supper 
Elbert  said  to  Martin,  Jones  has  comeatid  willgoaway  with 

iron,  and  you  must  mak«l  a  confession  to  him,  to  clear  Kirk- 
and.  Martin  answered  yes,  or  well,  which  was  all  he  said. 
He,  (M.  P.)  appeared  in  his  right  mind.  Elbert  said  squiie 
Johnson  was  sent  for  to  be  there  that  night  to  marry  Martin 
and  Eliza. 

K  I  fix  the  particular  Friday  night  I  wa^s  to  meet  Wilson 
Kirkland.  Martin  did  not,  then,  appear  to  be  drunk.  I  was 
taken  up  about  the  death  of  App ;  Wilson  Kirkland  is  my 
cousin. 
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M  K.  The  night  I  was  to  meet  Eirkland,  was  that  of  the   Columbu, 
day  when  it  was  said  Mrs.  P.  disappeared.  Nov*r.  1849.^ 

10.  Hinchey  Winn :  I  was  one  that  arrested  Martin  and 
Eliza  Posey.  I  saw,  first,  Francis  Posey,  and  asked  where 
his  son  was  ;  he  said  he  did  not  know,  might  be  there,  he 
had  been  to  church.  It  wa^  about  9  at  night.  He  was  with- 
out hat,  in  shirt  sleeves;  same  thing,  perhaps,  passed  two  or 
three  times.  Elbert  Posey  was  asked  where  his  brother 
Martin  was  ;  answered,  he  did  not  know,  might  be  there.^- 
The  old  lady  gave  me  no  satisfaction,  and  I  sat  by  a  young 
lady,  and  persuaded  her  to  answer,  the  old  man  being  near, 
and  she  told  me  where  Martin  was.  I  demanded  keys  of  the 
old  man ;  he  said  he  had  none.  We  went  up  stairs  and  ran- 
sacked s')me  rooms ;  came  to  one,  door  shut ;  called  Martin ; 
got  no  answer ;  old  lady  consented  we  might  stand  in  the 
yard  and  talk  to  Martin,  which  we  did ;  some  of  us ;  I  went  to 
the  head  of  the  steps.  I  again  went  out  in  the  yard,  and  I 
asked  Martin  why  he  was  concealing  himself;  he  was  not 
afraid  of  us.  He  asked  me  who  I  was ;  I  told  him.  I  went 
back  to  head  of  steps  with  h'ght ;  called  him  and  told  him  to 
open  the  door,  that  I  wished  to  see  him.  He  said  I  could 
not.  I  threatened  to  knock  it  down.  He  said,  if  so,  I  must 
do  it  at  my  own  risk.  I  said  I  would,  and  if  he  was  going 
to  shoot,  he  must  prepare  to  do  it,  and  if  he  had  a  weapon  in 
his  hand  I  would  blow  his  brains  put.  He  then  opened  the 
door,  and  Mr.  White  arrested  them.  I  saw  Eliza  sitting  in 
the  room ;  I  a&ked  old  Mr.  Posey  for  a  couple  of  horses  for 
them  to  ride ;  he  said  he  had  none.  I  asked  Elbert,  and  he 
said  there  were  no  horses  there.  I  insisted  upon  one  at  least: 
for  the  girl ;  and  Elbert  went  and  brought  a  mule,  poor  and 
on  three  legs.  ^Old  Posey,  I  think,  is  a  man  of  good  proper- 
ty. Old  P.  wanted  to  know  who  would  pay  the  expenses  of 
those  horses,  at  the  village ;  I  replied  he  would  have  to  do  it 
himself.  When  we  were  about  to  start,  Elbert  said  to  Mar- 
tin, we  could  fool  him  (Mariin)  with  our  bailing,  but  they 
could  not  fool  him,  (Elbert.)  I  spoke  to  Martin  as  to  some- 
thing said  by  Kirkland  here,  not  stated ;  he  said  Kirkland 
knew  iK)thing  about  it.  Martin  produced  a  horse  he  called  his. 

1 1.  Virgil  White:  I  was  with  Winn.  When  we  went  up, 
Elbert  said,  walk  in,  gentlemen.  I  asked  for  Martin  ;  he  said 
he  did  not  know  where  he  was;  I  again  asked  Elbert,  and 
he  denied  his  being  there.  I  told  him  I  had  found  out  where 
he  was,  and  I  intended  to  see  him.  He  said,  to  tell  you  the 
truth,  he  is  here,  but  you  can't  see  him  to-night.  Since  that 
time,  on  return  day,  Klbert  said  he  wished  they  would  arrest 
him  on  a  warrant.  When  Martin  came  down,  he  said  tome, 
you  have  not  got  the  right  person.  I  asked  him  who  he  was ; 
he  said,  Gabriel  Holmes  was  the  last  man  seen  with  my 
wife.     M- 
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Columbia,        12.  Caleb  Kirkland :  I  was  at  home  part  of  ihe  1st  March. 

^^^"  ^^^*  Saw  Martin  Posey  that  day  about  11,  and  h^said  he  was  oo 

TK  ^      pursuit  of  the  negro  App,  and  asked  me  if  I  would  not  go 
The^^taie    ^^j^j^  ^-^^ .  j  ^^jj  j^j^  j  ^^^  ^^^^  ^^^^ .  y^^  pressed,  and  at 

Posey,  last  I  agreed.  I  asked  who  else  was  going ;  he  said  the 
crowd  were  gone  on.  So  we  went  to  my  house ;  my  wife 
asked  where  we  were  going ;  he  said  he  was  going  after  App ; 
had  beard  of  him  ;  she  asked  him  to  stay  to  dinner,  he  de* 
clioed,  said  the  company  would  leava  She  asked,  haw  will 
you  catch  him,  you  have  no  dogs.  He  said,  I  have  a  negro 
better  than  all  the  dogs;  he  hurried  me,  and  I  saddled  and 
we  put  off.  In  going,  we  conversed  about  the  negro;  he 
said,  when  I  asked  where's  the  crowd,  they  are  on  ahead. — 
When  we  got  t'other  side  of  Mims's  mill,  I  ^aid,  where  will 
we  meet  the  crowd  ?  He  said,  1  am  only  going  after  the  ne- 
gro, there  is  nobody  along,  and  I  tell  yon  I  am  obliged  to  kill 
him.  I  said,  what  for ;  and  he  answered,  he  must  not  talk ; 
I  am  forced  to  do  it,  for  it  will  hang  about  three  or  four  of 
our  oiher  (or  best  negroes ;)  his  father  said  he  must  do  it.  I 
said,  how  are  you  going  to  kill  him  \  he  opened  his  bosom 
and  showed  me  the  weapons.  I  said,  then  I  can't  go  any 
further,  you  are  going  to  kill  the  negro.  He  said,  by  God,  he 
would  I  he  was  going  on  ;  he  would  kill  him.  I  said,  if  you 
are  determined  on  ^killing  him,  go  and  do  it,  I  would  nor. — 
He  said,  by  God., he  would,  and  put  off;  and  soon  I  heard 
two  pistols ;  I  did  not  go  to  see,  for  fear  I  might  be  shot  down. 
This  was  at  the  head  of  Bog  branch ;  I  was  three  or  four 
hundred  yards  off.  He  overtook  me,  and  said  be  had  killed 
the  damn'd  negro,  and  felt  better  satisfied  since,  than  he  had 
ever  done  before..  I  said  1  would  not.  He  said  he  would 
then  marry  the  girl,  and  go  to  Califoinia,  and  that  would 
stop  all  their  mouths.  That  morning  I  saw  the  old  man 
Posey,  who  came  to  my  field  where  i  was  ploughing,  and  in- 
sisted for  me  to  ride  that  day  with  Martin,  without  saying 
for  what.  Night  before  I  was  at  old  Posey's  ;  had  some  invi- 
tation to  go  there.  Old  man  and  Elbert  were  standing  in 
the  lane  talking  ;  I  went  to  them,  and  said ;  what's  the  frac- 
tion? or  what's  to  pay  now?  Elbert  said  they  had  got 
Fianklin  out  with  the  weapon  to  kill  App.  I  said,  that's 
something ;  old  man  said  one  brother  in  rascality  could  not 
kill  another,  but  he  would  have  to  be  killed,  for  he  must  not 
be  heard  to  talk,  for  he  had  talked  too  much  already.  I  said, 
it's  a  terrible  affair.  He  said  it  was.  I  said,  this  beats  any 
thing  I  have  ever  known.  Elbert  had  left  directly  as  I  walk-^ 
ed  up,  and  did  not  hear  what  the  old  man  said.  I  l^ft  and 
went  to  where  he.and  my  s^n  were ;  they  were  talking  about 
the  killing  of  App,  and  Franklin's  having  the  weapons.  EU 
bert  said,  he  had  to  lun  as  hard  for  his  life,  as  he  ever  did  in 
bi3  life,  after  the  attempt  was  made  to  kill  the  negro  and  fail* 
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ed.    1  said,  it  is  a  terrible  aflTair.    He  will  have  to  suffer  who    Columbia, 
gave  the  weapons  to  the  negro,  and  said  to  my  son,  let's  go  ^^^''-  *®*^' 
home;  and  1  went  home,  taking  the  thicket  home,  fearing ^"~*^^       ' 
the  negroes  would  kill  us.    I  heard  Elbert  say  that  no  man    ^*"^^**** 
could  catch  a  negro  they  had,  (or  had  any  thins  to  do  with,)      Pom/. 
with  their  dogs.    This  was  said  when  they  were  hunting 
App  with  theix  dogs. 

H  I  observed  a  conversation  once  between  Martin  and 
his  wife,  and  he  came  out  and  said,  by  God,  the  negroes 
would  kill  her,  it  did  not  make  any  odds  how  soon.  Said  he 
had  promised  Eliza  to  take  care  of  her,  and  he  intended  to 
marry  her  as  soon  as  the  opportunity  of  things  would  permit. 

X  ><.  I  was  at  inquest  over  body  of  Mrs.  Posey.  I  did  not 
tell  the  conversation  I  had  with  Martin  about  the  negro  hav- 
ing killed  her,  for  I  did  not  then  know  the  fact,  and  old  Po- 
sey's family  and  mine  were  friendly.  Never  saw  App  after 
inquest ;  I  saw  him  a  few  days  after  the  murder  of  Mrs.  Po- 
sey ;  never  saw  him  after,  to  know  him  certainly.  Saw  a 
negro  near  my  house  after  night ;  heard  him  hail  my  son  ;  I 
was  afraid  to  give  information  to  a  magistrate,  but  told  my 
family  same  day  I  left  Martin  Posey — told  my  wife  and 
daughter.  I  sent  for  Gahriel  Holmes  and  Hoisenback,  but 
they  did  not  come,  and  asked  others,  but  could  not  get  ad- 
vice. Martin  Posey  told  me  on  the  way  back,  that  the  ne- 
gro had  killed  his  wife,  and  he  had  killed  the  negro ;  (had 
shot  him,)  and  now  he  would  marry  the  gal,  go  to  Califor- 
nia, and  that  would  stop  all  their  God  damn'd  mouths. — 
Heard  two  reports  of  fire  arms,  in  tolerable  quck  succession. 
I  did  not  know  Wilson  Kirkland  had  taken  the  negro  there, 
nor  that  he  wanted  me  to  go  on  hie  tracks,  to  obliterate  them. 
I  was  not  at  the  inquest  over  App ;  was  not  cited,  and  was 
busy.  Wilson  came  to  me  in  the  new  ground,  between  two 
and  three,  saying  he  was  going  to  inquest ;  and  I  said  I 
thought  he  was  too  late.  From  nine  to  ten  miles,  about, 
from  Martin  Posey's  to  head  of  Bog  branch;  from  three  to 
four  miles  from  his  house  to  mine ;  from  my  houde  to  Bog 
branch,  by  the  road,  seven  or  eight  miles.  On  the  Wednes- 
day night  I  was  at  old  Posey's,  I  was  there  perhaps  half  an 
hour ;  Wilson  K.  and  Elbert  were  at  the  well,  and  I  did  not, 
that  night,  .tell  any  body  to  fell  Franklin  to  come  to  me.  I 
did,  that  night,  fear  I  would  be  killed  by  some  of  the  Poseys, 
or  their  negroes.  Next  day  Martin  said  a  company  had  gone 
on,  and  so  I  did  not  so  much  fear  being  killed  that  day  ;  but 
I  would  have  feared  it  then,  if  he  had  told  meat  first  he  was 
going  to  kill  the  negro.  I  think  the  sun  was  shining  on 
Thursday.  The  moon  did  not  shine  on  Wednesday  night 
before,  but  I  think  the  stars  gave  some  light;  not  cloudy,  I 
think.  I  am  not  a  conjuror;  some  things  I  can  do  by  **  us- 
ing" for  it :  that  is,  as  to  things  that  may  come  on  a  horse  or 
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Cor/niBu,   man,  without  medicine ;  I  use  words,  and  hy  rubbing  and 

Nov'r.  1849.  cashing  with  water,  sometimes — words  I  use  as  you  rub  it 

^        ""        ^down,  aie,  "  in  the  name  of  the  Father,  Son,  and  Holy  Ghost, 

Tbe^tate  ^men  !"  This  I  do  in  curing  fistula,  atjd  the  same  in  curing 
Posey,  the  head-ache.  I  rub  the  horse  all  over.  I  believe  in  the 
efficacy  of  the  remedy,  and  can  prove  it  on  the  place.  I  ne- 
ver doctored  Mrs.  Posey  ;  never  cured  her  head-ache  by  put- 
ting silver  between  her  toes ;  never  used  any  witchery  or 
conjuration  about  F.  Posey's  hogs,  nor  employed  ariy  ^^tis- 
ing^^ — nothing  ever  occurred  about  silver,  or  a  fire  in  a  ring. 
I  never  said  Mrs.  Posey  was  bewitched ;  don't  remember  I 
ever  "used,"  for  Mrs.  Posey's  head-ache,  or  any  thing  else. 
I  never  got  any  thing  from  Martin  for  Mrs.  Posey,  nor  from 
Francis,  for  '*  using"  for  his  hogs.  I  never  taught  App,  and 
never  spoke  five  minutes  with  Jeff.  Have  taught  W  ilson  to 
use  for  fistula,  grubs,  sweeny  on  horses,  and  big  neck  on  peo- 

fle.  lean  cure  and  help  them  all.  I  can't  foretell  events  ; 
did  not  foretell  how  long  Jackson  Holmes  would  be  impri- 
soned, &c.  in  Barnwell.  The  day  of  the  inquest  on  App, 
was  the  first  day  1  heard  his  body  was  found.  Before  we 
got  to  Giles  Mims's  mill,  Martin  said  App  had  killed  his  wife, 
and  he  wished  he  could  come  across  him ;  thought  he  was 
in  Lexington  ;  said  he  would  arrest  him.  We  had  some  talk 
also  about  their  having  been  out  before  to  kill  him.  He  told 
me  he  meant  to  kill  App  after  we  passed  Mims's  mill.  We 
crossed  a  branch  through,  two  of  them,  between  Mims's  mill 
and  Bog  branch  f  don't  know  whether  we  got  down  at  either  ; 
I  did  not  charge  the  pistols  or  either,  at  either  of  the  branch- 
es, or  elsewhere ;  never  heard  my  son  say  he  had  bought 
them;  knew  he  had  borrowed  them;. Elbert  and  my  son 
both  told  me  so.  My  son  said  to  Elbert,  he  would  like  to 
borrow  them  awhile,  and  Elbert  said,  you  can  get  them  in 
my  trunk.  At  the  arrest  of  Martin  and  Eliza,  I  was  at  old 
Posey-s ;  don't  know  whether  he  was  in  the  house  when 
they  got  there,  but  he  went  in  after  and  passed  me.  I  can't 
read  or  write. 

13.  Henry  Raines:  I  hunted  for  App  three  or  four  days 
after  inquest  over  Mrs.  Posey,  and  began  the  day  before  in- 
quest; neither  of  prisoners  aided  me.  Saw  Elbert  Posey 
during  search  at  Martin  Posey's  mills,  but  we  did  not  speak  ; 
others  were  there,  for  half  an  hour ;  he  spoke  to  the  consta- 
ble, did  not  offer  to  hunt  with  us. 

M-  The  day  1  saw  Elbert,  was  on  the  day,l  think,  aeon- 
stable  was  there  to  take  up  other  negroes. 

14.  Robert  J.  Butler:  I  was  at  Martin  Posey's  two  or 
three  weeks  after  Mrs.  Posey  was  found;  with  my  dogs, 
hunting  (or  App,  asked  Posey  to  assist.  He  said  he  was  a- 
fraid  to  leave  Eliza,  and  she  was  afraid  to  stay  alone ;  de- 
clined to  go.    Some  one  proposed  to  go  and  hunt  on  Edisto 
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river.    Martin  said,  he  is  not  there,  Fli  be  damn'd  if  I  have   Columbia, 

not  as  good  a  right  to  know  where  he  is,  as  any  body  else:^^^|®^ 

he  is  no  where  else  but  on  an  island  about  Augusta.     Some  *^        ^       ' 

one  said  Boatwright's  negro  had  run  away  ;  Martin  Posey    ^"•^ '•*® 

said  he  might  be  there,  or  on  the  island,  and  if  he  would      Powy. 

hunt  at  either  of  those  places,  he  would  go.    I  said  I  did  not 

think  he  was  on  the  island.     He  said  ray  dogs  could  not  run 

his  negro;  I  said  they  could,  if  he  was  on  the  earth,  and 

would  make  a  track.     He  offered  to  h^t  $1,000.     I  offered  to 

bet  the  last  dollar  I  had  if  he  would  place  him  where  I  could 

get  on  trail.     He  said  he  reckoned  he  had  the  worst  luck  of 

any  man.     "My  wife  was  all  swelled  up  last  year;  I  have 

lost  two  negroes,  (naming  a  boy  dead,)  and  App  is  dead,  or 

ae  good  as  dead  ;^'  and  |)Qinting  to  Eliza,  said,  '^Eliza  is  all 

swelled  up  now."     I  was  at  the  grave  where  Mrs.  Posey  was 

buried  ;  Martin  was  with  me,  and  invited  me  along  the  edge 

of  the  pond,  till  we  came  to  the  place  of  burial.     I  spoke 

of  going  by  a  pine ;  he  suggested   we  should  go  back  as  we 

came,  but  we  went  by  the  pine,  and  he  came  dogging  along 

behind.     I  hunted  that  day,  or  part  of  the  next,  and  meeting 

with  Colemati,  and  still  unsatisfied,  we  went  again  to  the 

place  of  burial,  and  in  going  we  found  a  weeding-hoe,  lean- 

ing  against  a  stump  on  the  side  next  the  house ;  i  took  it  to 

the  house,  showed  it  to  Posey,  and  he  said  he  thought  it  his 

hoe.    I  suggested  there  was  blood  on  it,  Lnd  be  said  he 

thought  there  wais.     He  stiggested  on  a  thiixl  occasion,  that 

we  shotild  remount  at  the  woods  and  go  round  a  new  road 

towards  the  grave,  and  not  through   the  woods,  being  the 

third  time  he  suggested  we  should  not  go  straight  through 

the  woods.    Elbert  Posey  onco  declined  to  go  with  us,  on 

the  gro.nnd  that  he  was  busy. 

15.  Tillman  Kirkland :  I  am  brother  to  Wilson  Kirkland. 
Elbert  Posey,  in  May  or  June,  I  think,  said  he  wanted  Wil- 
son Kirkland  bailed  out,  and  to  go  away  till  after  Court ; 
and  *'  1  want  you  to  give  security  that  aint  worth  the  bond." 
I  told  him  1  could  not  do  it,  that  he  could  not. — He  came  to 
me  again,  and  said  he  had  employed  Mr.  Brooks  to  bail  Wil- 
son, or  try,  and  on  that  day  wanted  me  to  come  up  here  on 
the  matter.     Ell)ert  said  he  would  pay  the  expense. 

^.  Two  or  three  weeks  between  the  two  conversations  ; 
said  he  or  his  brother  Sam,  or  both,  had  employed  Mr. 
Brooks. 

16.  Alfred  Hatcher :  After  the  frost  in  April,  Elbert  Posey 
said  he  wanted  me  to  come  up  here  and  get  Wilson  out; 
with  a  little  money  he  could  be  got  out,  and  he  had  $40 ; 
said  if  we  could  get  him  bailed,  he  could  get  some  of  his 
friends  in  Lexington  of  no  acobunt,  to  stand,  and  get  Wilson 
out  of  the  way,  and  forfeit  the  bond.— When  Mrs.  Matilda 
was  sick  last  year,  in  hot  weather,  in  summer  1  think,  El- 
bert Posey  said,  when  I  asked  him  bow  she  was,  she  was 
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CoLiTMBiA,   «  pretty  sick ;  and  God  damn  her,  I  wish  she  Was  dead ;" 
Nov'r.  1849.  ^^^^   j   think  he  added,   "and   in   hell."      I   asked   why; 

^^ ^      '  he  said  she  and  Martin  can't  live  together,  and  he  wished 

The  State  ^^^  was^dead.  Martin  once  told  me  he  had  whipped  her  a 
Posey,  little,  but  said  he  was  sorry  for  it,  and  never  intended  to  whip 
her  any  more.  Martin  got  pistols  at  my  house  on  Wednes- 
day after  his  wife  was  found.  He  came  to  me  for  the  pis- 
tols, and  I  said  1  knew  nothing  about  them  ;  if  any  were 
there  my  wife  or  Kirkland's  knew  ;  he  went  where  they  were, 
and  came  out  with  them— -large  horseman's  pistols. 

^ .  Asked  me  whether  Wilson  Kirkland  did  not  have  some 
pistols  there ;  knowing  nothing  about  them,  I  referred  tiim  to 
my  wife  and  Kirkland's.  Kirkland  said,  on  the  Fiiday  Mrs. 
P.  disappeared,  at  night,  he  was  going  to  his  father's  to  meet 
Jones  and  Mims,  and  wanted  whiskey  for  them  ;  came  next 
day,  took  a  dram,  and  went  to  bed ;  slept  good  part  of  the 
day.  One  night,  can't  say  what  one,  Wilson  Kirkland  sent 
a  jng  full  of  liquor  by  App  to  Martin  Posey  ;  I  think,  but  am 
not  certain,  that  was  after  Mrs.  P.  disa[»peared.  On  Satur- 
day morning  Ben  Hatcher  said  to  Wilson,  you  look  like  you 
had  not  slept  last  night;  he  said  he  had  not ;  went  and  got  a 
dram  and  went  to  bed.  Night  before,  Wilson  told  Hatcher 
be  did  not  exfiect  to  sleep  that  night ;  was  going  to  his  fath- 
er's to  meet  Jones. 

17.  Jbhn  M.  Randall  r  Martin  Posey  told  me,  coming 
from  Barnwell,  last  winter,  squire  Holmes  came  to  his  house, 
and  as  they  were  going  to  McClendon's,  Holmes  said,  Mar- 
tin, you  would  never  have  had  Tilda  if  it  had  not  been  for 
her  property  ;  he  said  to  Holmes,  you  said  she  should  never 
have  any  of  your  property,  and  if  that  is  what  you  are  upon, 
you  may  take  her  and  go  with  her;  I  could  have  bettered 
myself,  and  could  do  it  yet,  and  if  I  am  the  longest  liver,  I 
will  leave  your  children  a  poor  family. 

18.  Oaf}riel  Holmes :  Lewis  Holmes,  my  father,  died  No- 
vember, '47;  I  am  administrator :  estate  sold  for  about  $29,- 
(K)0;  6  distributees.  Matilda  H.  Posey  was  my  sister;  she 
left  four  children  ;  Eliza  is  another  sister,  is  a  widow  since 
August,  1848.  I  knew  App;  he  was  sold  about  ILth  Janua- 
ry, '48;  was  at  inquest  over  App,  true  name  was  Appling. 
Saw  remains  ;  think  they  were  App's ;  he  was  from  28  to  30, 
I  suppose.  On  I6th  February,  was  at  M.  Posey's ;  dined 
there  with  my  sister  and  Shaw.  1  never  saw  her  again  till 
inquest  over  her ;  was  at  M.  P's.  near  every  day  after.  He 
said  he  thought  I  knew  where  she  was,  and  threatened  to 
take  me  up,  as  I  was  there  last  at  dinner.  I  was  engaged 
in  search  for  Mrs.  Posey ;  when  we  went  on  horseback,  he 
rode  next  the  grave,  on  the  right ;  we  were  on  the  left. 

^ .  I  was  next  to  him ;  Rhodes  was  there.  I  was  not 
drunk  that  day ;  I  had  drunk  some.  I  said  something  about 
taking  the  two  boys ;  some  debts  owing  to  father's  estate. 
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1  19.  Jokfi  Shaw :  Was  at  M.  Ps.  at  work ;  vent  on  7lh   Cwnnu, 

J  February ;  Mrs.  Posey  disappeared  16th.    Saw  Frank  Posey  ^^*^'  ^^^' 

and  Martin  out  15th,  in  garden,  talking  about  an  hour;  wal-^ 
king  about  in  the  garden^  On  the  morning  of  the  8th,  heard 
Mrs.  P.  say,  old  fellow,  (or  young  fellow,)  1  have  caught  you 
at  last.  A  negro  was  sawing,  I  heard  no  more.  Eliza  was 
there  then,  not  at  breakfast ;  she  went  off  that  day.  M.  Ps. 
children  and  I  eat  breakfast ;  G.  Holmes  was  there,  on  the 
16th,  Martin  was  at  Rhodes^  Saw  Mrs.  P*  last,  about  three, 
north  corner  of  the  house.  I  met  Posey  when  I  came  down, 
going  out  of  the  door;  I  asked  him  where  he  had  been ;  he 
said  he  had  just  taken  a  snack ;  asked  where  Matilda  was : 
I  said  I  saw  her  in  the  yard  not  long  before.  We  walkea 
in,  and  talked,  and  I  asked  him  what  he  wanted ;  he  said 
clean  clothes ;  I  said  they  would  do  in  the  morning.  He  said 
he  had  left  Rhodes's  at  four ;  I  said  it  must  te  then  half 
after.  I  asked  him  how  he  came.  He  said  he  came  along 
by  the  creek.  He  asked  me  to  take  a  drmk,  and  we  started 
to  get  it.  Before  we  left  the  bouse,  I  saw  App  go  out  of  the 
gate ;  we  w«nt  to  the  jug.  He  said,  some  big-footed  rascal 
has  been  hera  I  suggested  App ;  he  went  to  mill  and  I  to 
the  house ;  he  returned,  took  a  seat,  and  said  :  I  would  give 
$10,000  (or  10,000  worlds)  if  Matilda  was  here.  We  have 
bad  some  disputes,  but  damn  a  house  without  a  woman.  If 
she  does  not  want  to  live  with  me  I  don't  want  fo  live  with 
faer. — One  sock  was  lying  on  the  table,  aud  he  picked  it  up 
and  said,  here's  one  done,  I  don't  know  when  I'll  get  theoth- 
er.  If  App  bad  returned  along  the  road  I  saw  him  go  before 
I  reached  the  house,  I  must  have  seen  him ;  went  after  I  fin* 
ished  my  work  back  to  M.  Posey's,  after  sale  day,  in  March, 
aud  saw  Eliza  Posey  there,  in  the  room.  1  asked  Posey  if 
he  was  sick ;  he  said  no,  he  was  just  cooling  off.  Eliza  was 
not  fully  dressed.  I  saw  no  negro  man  but  App  about  the 
lot,  on  the  16th  February,  except  Jake  and  two  others,  at 
work,  with  me. 

^ .  A  girl  was  there  bringing  water.  Franklin  attended 
the  mill.  I  told  Martin  Posey  I  thought  Matilda  might  have 
gone  home  with  Gabriel  Holmes. 

20.  Allen  Smith :  I  was  at  M.  Posey's  before  the  I6th  Feb- 
ruary ;  I  met  him  and  Kirkland  going  from  mill  to  house, 
and  I  asked  for  some  timber  for  a  wagon  body ;  we  went 
back  and  he  spoke  of  a  fray  at  the  house ;  that  Tilda  had 
rose  on  Eliza,  and  ran  her  off,  and  be  had  a  saddle  there, 
and  was  waiting  for  a  cart  to  get  a  horse  to  go  after  her. 
He  supposed  she  had  stopped  at  Gabriel  Holmes's. — He  said 
he  would  as  soon  die  as  live,  and  in  one  week,  or  less,  there 
"would  be  hell  to  pay  on  that  place. 

^  •  Posey  was  drinking  pretty  smart. 

21.  CuUm  Bhodesy  (recalled.)  On  morning  Mrs.  Posey's 
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CoLTOBu,   body  was  found,  I  asked  Posey  if  any  thing  was  divulged ; 
Nov^.  1849.  jjQ  gj^jj  ygg^  ^pp  jjj^g  confessed  he  had  to  do  with  her,  and 

^  '  had  drowned  her,  and  buried  her  near  the  head  of  the  spring 
The^state  branch.  1  asiced  if  we  should  go  to  the  grave.  He  said,  let's 
Posey,  go  and  meet  the  company  at  Thomas's  old  field.  Posey, 
while  we  were  going,  said,  if  the  damn'd  rascal  was  caugh^ 
he  expected  he  would  bring  as  many  into  the  scrape  as  he 
could.  I  had  asked  him  at  the  house  if  he  had  App  secured: 
he  said  no,  he  and  Kirkland  had  hunted  for  him,  and  dia 
not  find  him.  I  live  3  or  4  hundred  yards  from  Posey's ; 
heard  nothing  before  of  the  confession.  Martin  P.  never  pro- 
posed to  hunt  for  App ;  (states  distances  of  spring,  mill,  grave, 
&c.)  I  proposed  to  Posey  to  take  up  his  negroes,  and  thought 
they  could  tell  him  something  about  his  wife.  He  said,  it 
was  not  worth  while  to  be  at  that  trouble  and  expense ;  he 
could  extract  from  them  by  a  stranger  as  much  as  if  they 
were  carried  to  jail.  The  neighborhood  determined  to  hunt 
till  the  body  was  found.  I  met  Kirkland  on  my  way  to  Ai- 
ken, three  miles  from  my  house ;  saw  him  in  Aiken  on  the 
day  Mrs.  Posoy  disappeared ;  left  him  in  Aiken ;  sun  an  hour 
high.  Posey  has  often  spoken  of  what  he  would  be  worth ; 
1^17,0000  in  spite  of  hell,  and  probably  $20,000.  Heard  this 
the  first  evening  after  her  death,  on  Sunday  morning. 

X .  Saw  Gabriel  Holmes  that  day ;  he  was  drinking  ^  spoke 
of  taking  the  two  youngest  children  home  with  him.  He 
has  no  wife.  Before  the  death  of  his  wife,  M.  Posey  spoke 
in  same  way  as  to  what  he  would  be  worth.  I  was  his  sure- 
ty, and  was  uneasy ;  saw  W.  Kirkland  after  App's  death, 
in  March,  about  middle.  He  said  he  was  going  to  eariy  a 
gun  to  Lexington,  to  be  worked  on,  and  he  expected  people 
would  say  he  was  going  to  run  App  ofi.  I  told  him  public 
suspicion  was  strong  against  him  and  Posey,  and  if  he  had 
not  run  him,  I  hoped  he  would  not.  He  said  he  had  not  and 
would  not.    That  he  knew  nothing  about  Mrs.  Posey's  death. 

X  ^M .  M.  Posey  not  in  the  habit  of  visiting  my  house  for  a 
year;  not  since  he  began  to  drink. 

21.  Samuel  JViefcob.— Saw  M.  Posey,  on  the  16th  Februa- 
ry last,  at  my  school  house,  near  his  house,  about  11  o'clock : 
staid  there  till  half  after  12 ;  went  with  me  to  Rhodes' ;  dki 
not  eat  dinner,  said  he  had  been  to  dinner. 

M .  I  began  my  school  22d  Januarjr. 
H  >i .  Posey  had  not  been  there  before,  bad  three  children 
at  school. 

22,  MUton  Rhodes,— Was  at  Oullen  Rhodes'  on  16th  Fe- 
bruary ;  he  told  Mrs.  Rhodes  he  had  been  at  dinner. — ^Ho  said 
to  Mrs.  R.  he  would  rather  than  $500  he  had  such  a  wife  aa 
she  was.  Said  he  would  be  worth  $17,000,  and  perhape 
$20,000. 

M .  He  was  drinking ;  had  heard  him  saV  no  before  his 
wife's  death ;  left  him  at  Rhodes'  at  3  o'clock. 
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2a  iMi  M.  ChurchiU,—WHs  at  M.  Fs  on  the  17th  Feb-  g«^jJJ» 
ruary  last.    Saw  him  come  out  of  the  negro  house ;  after  rain  ^  ^^yrr,  i8m. 
efforts  to  find  him  iu  the  house,  his  daughter  went  to  a  ne-    «-^k-*-, 
gro  house  and  he  came  out    A  negro  came  out  and  leaned    ^^^^ 
on  a  fence  while  we  conversed.  Pocey. 

24.  Daniel  Holsenback. — On  26th  February,  went  with 
Martin  Posey  to  grave,  and  he  said  the  company  ahead  was 
going  too  far  to  the  right  He  pointed  out  the  direction  to 
squire  Rhodes,  which  we  pursued  and  reached  the  grave. 
His  directions  were  right 

25.  Dr.  Addis9n^  (recalled) — Was  at  inquest  over  Ars. 
Posey ;  examined  body,  (describes  wounds  on  head,  should* 
ers,  d&c. ;)  were  sufficient  to  produce  death. 

^ .  Wounds  I  thought  were  produced  by  a  stick, 

26.  Wm.  M.  Mms^n, — Question  by  Solicitor :  Were  you 
applied  to  by  either  of  the  prisoners  at  the  bar,  to  marry  Mar- 
tin and  Eliza  Posey  )  Olijected  for  prisoner,  as  having  no  con- 
nection with  the  issue,  ^lidtxir. — May  be  important  as 
shewing  preparation  to  quit  the  country .-^AU  twt  compe- 
ieni.) 

EVIDENCE  FOR  THE  DEFENCE. 

Prisoners  offer  warrant  against  Wilson  Kirkland,  6th  April, 
'49,  on  information  of  G.  Holmes,  charged  with  aiding  or  abet- 
ting  or  knowing  to  the  murder  of  Matilda  Posey ;  also  war- 
rant against  same,  22d  Jnne,  1849,  on  same  information, 
charging  him  with  counselling  and  advising  her  murder,  ana 
that  he  was  present  at  the  fact. 

Warrant  22d  Jnne,  '49,  charging  W.  Kirkland,  on  same  in* 
formation,  with  counselling  and  advising,  and  being  present 
at  the  murder  of  App. 

Warrant  against  Elbert  and  Francis  Posey  in  this  case, 
was  issued  27th  Sept.,  1849. 

Warrant  against  Martin  in  this  case,  was  of  same  date. 

Warrant  against  Martin  for  the  murder  of  his  wife,  was  on 
the  7th  April,  1849,  on  information  of  G.  Holmes,  same  form 
as  against  W.  Kirkland. 

27.  Marshall  Posey.— Know  Wilson  Kirkland ;  knew  Mrs. 
Posey  and  Martin  and  Caleb  Kirkland.  Seven  years  ago 
Mrs.  Posey  was  sick  with  head  ache;  Martin  went  for  Caleb 
Kirkland,  who  came,  and  profess^  to  be  a  witch  doctor.  He 
took  several  bits  of  money  of  Martin,  put  it  between  his  feet, 
took  it  in  his  hands,  and  rubbed  it,  and  then  rubbed  with  his 
hands  her  head,  which  got  easy ;  but  she  said  she  did  not 
know  whether  it  was  from  fright.  He  put  the  money  in  his 
pocket,  told  me  and  Martin  Wm.  Rowe  had  give  her  the  head- 
ache. Sunday  after  Mrs.  Posey  was  missing,  I  went  to  Mar- 
tin's to  see  if  she  was  gone,  and  met  W.  K.  at  the  gate,  and 
saw  him  and  App  at  the  carriage*honse  talking ;  that  is,  on 
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Coummi,  Sunday  evening.    They  weie  alone ;  did  mi  hear  wltl^  was 
ifoT-r.  1848.  ^^     g^^y  ^yiem  day  before  at  Alfred  Hatcher's,  and  W.  K. 

gave  App  two  half  gallong  of  Ii^iuor. 
^.  Martin  Posey  told  me  he  would  give  me  $i,000  if  I 

would  get  Polly  Rowe  to  ride  Gabriel  Holmes  tod^th — she 

was  supposed  to  be  a  witch. 

28.  JViUiam  Grice  :  Was  at  Alfred  Hatcher's  on  Satur- 
day,  17th  February ;  saw  Wilson  Eirkland  and  App  together 
there  in  a  room  where  liquor  was  kept ;  saw  him  give  App 
two  jugs  liquor  there. 

H  I  think  Daniel  Holsenback  was  there ;  I  am  bound 
over  for  the  State.  I  bad  heard  from  squire  Rhodes  that  Mi* 
chell  had  come  down  with  a  couple  of  pistols  to  take  the 
Shaw's  creek  boys,  dead  or  alive ;  I  believed  it,  and  I  saw 
one  pistol  in  his  possession.  I  told  him  I  was  already  bound 
over  in  two  cases,  and  would  have  to  be  here  any  how.  I 
did  not  object  to  be  bound  over,  but  said  I  had  no  horse,  and 
wonld  not  walk  to  the  village. 

29.  James  Ran^ord :  Am  magistrate ;  held  inquest  over 
Mrs.  Posey.  W.  Kirkland  was  sworn  there,  in  form  of  Act 
of  '39 ;  don't  remember  any  special  charge  to  him ;  think  he 
was  requested  to  state  all  he  knew  about  the  matter  in  hand. 
I  repeatedly  invited  all  information.  Think  I  was  rather 
precise  in  the  examination.  Nothing  induced  me  to  be  par* 
ticularly  so  as  to  Wilson  Eirkland,  for  I  think  I  never  heard 
his  name  before.  He  stated  that  on  Sunday  morning,  two 
hours  before  day,  Franklin  came  to  him  in  or  near  the  house 
lot,  (he  had  occasion  to  go  out  not  dressed,)  and  told  him  App 
had  confessed  he  had  murdered  his  mistress ;  that  he  went 
in  and  roused  up  Posey,  and  told  him  of  the  fact ;  that  Mr. 
Posey  lay  down  for  a  while,  but  they  went  out  and  searched 
for  App,  and  could  not  £nd  him  ;  and  think  he  said  he  had 
not  seen  App  since  Saturday  night ;  had  known  him  ^or  five 
or  six  years,  and  his  character  was  bad»  He  said  he  had  told 
App  on  Monday,  (19th,)  to  burn  coal  for  the  shop,  and  App 
said  he  had  burnt  some  on  Saturday.  After  negro  Franklm 
had  been  recalled,  Kirkland  came  forward  voluntarily,  and 
made  a  statement  as  to  a  discrepancy  between  his  testimony 
and  Franklin's,  (who  denied  he  saw  Kirkland  on  Sunday 
morning.)  Kirkland  said  as  to  that,  when  Franklin  had  told 
him,  he  said  to  F.  if  he  l^ld  it  to  any  one  he  would  be  the 
death  of  him;  and  his  reason  for  that  threat  was,  lest  App 
should  escape.  (Question  as  to  whether  Franklin  said  before 
the  inquest  that  he  had  or  had  not  seen  Wilson  Kirkland 
Sunday  morning.  Objected  to  by  the  State.  What  Frank* 
lin  said  is  incompetent.  For  prisoner,  it  is  proposed  to  prove 
that  Franklin  did  say  before  the  inquest  what  Kirkland  de- 
nied here  he  did  say.    Quesiian  hdd  competent.^ 

When  Franklin  was  re-examined,  he  then  saia  that  he  had 
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told  Kirkland  at  his  room,  that  App  had  confessed  the  mur«  ^J|t^^^, 
der,  but  that  he  did  not  then  see  Kirkland,  and  that  he  had, 
when  first  examined,  forgotten  the  fact.  It  was  after  this 
W.  Kirkland  made  the  above  explanation.  Think  Kirkland 
said  he  had  not  seen  App  since  Saturday  night ;  (witness  re- 
fers to  memorandum.)  I  am  now  of  opinion  he  said  he  had 
not  seen  App  since  Saturday  evening. 

H  I  examined  Francis  Posoy  only  as  to  character  of 
Franklin.  He  said  nothing  as  to  the  death  of  Mrs.  Posey. — 
Elbert  did  not  come  forward ;  don't  know  whether  he  was 
there.  Martin  Posey  was  examined,  and  said  what  is  put 
down  by  me,  (read  from  the  MSS.  evidence,)  vide  cajfy, 

H  K  Caleb  Kirkland  did  not  come  forward ;  don't  know 
he  was  there. 

30.  Benjamin  Hatcher^  sen. :  Saw  W.  Kirkland  on  Fri- 
day, 16th  February,  at  Alfred  Hatcher's.  He  staid  till  after 
supper ;  was  fixing  to  go  off.  1  asked  him  where  he  was 
going  :  he  said  to  Martin  Posey's  and  his  father's,  and  should 
not  sleep  that  night.  I  asked  him  what  mean  thing  he  wa» 
after ;  he  made  no  reply.  He  came  Lack  next  morning.  I 
said  you  have  told  the  truth,  for  you  don't  look  like  you  had 
slept.  He  said  he  had  not.  On  Sunday,  25th  February,  saw 
him  at  4.  Hatcher's,  sitting  with  another.  I  asked  him  if  he 
had  heard  any  thing  of  the  lost  woman  ;  he  said  he  had  not. 
He  swore  next  day  before  the  jury,  that  on  Sunday,  before 
day,  an  hour  or  two,  Franklin  had  come  and  told  him  App 
had  confessed  the  killing  of  his  mistress,  and  where  he  might 
go  and  find  her.  I  was  at  the  inquest ;  think  I  saw  Caleb 
Kirkland  there.  After  the  inquest  I  asked  Wilson  Kirkland 
why  he  told  me  on  Sunday  he  knew  nothing  of  it.  He  said 
they  were  afraid  App  would  get  hold  of  it,  and  clear  himself i 

H-  1  think  Elbert  Posey  was  at  the  inquest.  (1  told  Kirk- 
land my  people  told  me  App  was  at  my  house,  and  could 
eatch  him.  1  did  not  see  App ;  don't  know  he  was  there.) 
I  was  not  called  on  at  the  inquest,  and  gave  no  evidence. — 
Sam  Posey  was  sitting  with  Kirkland  on  Sunday,  when  I 
approached,  and  spoke  to  Kirkland  as  above. 

31.  Tar Iton  McC tendon :  Don't  consider  Caleb  Kirkland's 
character  good  from  what  I  can  hear  of  others,  and  myself 
believe.  From  that  character  I  could  not  afford  to  believe 
him  on  oath.    Wilson's  about  the  same. 

K  I  was  bound  over  by  the  State,  and  I  refused  to  be  ex- 
amined by  the  Solicitor,  as  I  did  not  think  he  had  any  right 
then.  I  have  not  answered  any  questions  on  the  side  of  the 
prisoners,  till  now.  I  have  lived  about  3  or  4  miles  from  the 
Kirklands.  I  have  spoken  unfavorably  of  Martin  Posey. — 
(dnestion  by  Solicitor — has  not  Martin  Posey  proposed  to 
settle  a  debt  he  owed  you  since  this  prosecution  commenced  ? 
Objected  to  by  prisoners,  on  the  ground,  it  is  irrelevant.    So- 
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^o^vM^)   licitor — wish  to  show  witness's  testimony  is  affected  by  these 

Not  r.  18^.  circumstances.     Q^estum  ovemded.) 

Prisoners's  connsel  have  chatted  with  me  about  this  mat* 
ter;  went  lo  Mr.  Carroll's  office  because  I  understood  he 
wanted  to  chat  with  me.  I  have  not  conversed  with  any 
juror ;  not  with  Bennett  Smith  or  Ambrose  Ripley,  about  this 
matter  during  the  Court^  nor  said  I  was  to  do  it ;  never  told 
my  wife  so. 

RBPLT  BY  THE  STATE. 

32.  Robert  Butler :  (duestion  as  to  a  reward  that  had 
been  offered  while  he  was  hunting  for  the  negro.  Held  in- 
competent because  not  in  reply.) 

33.  Wm,  M.  Johnson :  (Question  by  Solicitor — did  vou 
see  a  string  at  the  inquest  over  the  negro  App?  Objected  to 
for  prisoners,  as  not  being  in  reply,  solicitor — the  object  is 
to  sustain  a  part  of  the  testimony  of  Wilson  Eirkiand  as  to 
Martin  Posey's  confession,  that  he  had  first  tied  App.  Held 
competent  for  that  end.)  I  was  at  the  inquest  and  saw  a 
string.  (By  the  State — what  was  its  appearance  ?  Objected 
to  because  its  appearance  can't  sustain  Wilson  Kirkland. — 
Question  held  to  oe  too  general.  Question  varied,)  witness 
answers,  the  string  was  tied ;  I  saw  it  where  the  carcass  was  ; 
it  was  tied  in  two  knots,  one  circle  was  two  or  two  and  a 
half  inches  in  diameter. 

The  testimony  closed. 

Ckiriaj  per  Withers,  J. — The  second  ground  taken  in 
this  case  for  a  new  trial,  grows  out  of  misapprehension,  as  is 
stated  in  the  report. 

As  to  the  first  ground,  so  far  as  it  relates  to  the  father  and 
the  brother  of  Martin  Posey,  it  is  quite  unnecessary  to  con- 
sider it ;  for  they  were  acquitted,  and  even  if  any  error  had 
been  committed  in  conducting  the  trial  upon  circuit  as  to 
them,  they  are  not  parties  to  this  appeal,  and  have  not  suffer- 
ed in  the  result,  supposing  any  ruling  below  to  have  been 
erroneous. 

If  we  are  to  consider  the  question  presented  in  the  first 
ground  of  appeal,  imputing  error  in  admitting  evidence 
against  Martin  Posey,  to  show  his  guilt  in  procuring  the  mur- 
der of  his  wife  by  the  instrumentality  of  the  slave  Appling, 
to  have  been  distinctly  made  upon  the  trial,  we  must,  never- 
theless, announce  that  we  can  discover  no  error  in  that  par- 
ticular. The  reasons  which  induce  and  justify  this  opinion 
are  sufficiently  developed  in  the  report  to  render  it  unneces- 
sary to  enlarge  upon  the  subject. 

The  argument  here  has  really  been  upon  the  facts ;  and  it 
is  urged  that  inasmuch  as  the  case  oi  Martin  Posey,  who 
was  convicted  as  principal,  rested  upon  the  same  evidence 
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fbeing  that  of  accomplice)  as  the  cases  of  Ffancis  Posey,  his   CoLoiarA, 
father,  and  Elbert  Posey,  bis  brother,  who  were  indicted  as  ^®^*'-  *®^- 
accessaries  and  acquitted,  there  is  inconsistency  in  the  ver-  ^  »,.   «       ' 
diet,  and  hence  that  it  should  be  deemed  too  unsatisfactory    ^^^^^^ 
to  stand.  Po^Ibj. 

We  are  obliged  to  say  that  we  perceive  evidence  to  our 
understandings  abundantly  sufficient  to  sustain  the  conclu- 
sion of  the  jury,  which  affirmed  the  guilt  of  Martin  Posey. 
If  they  interpreted  favorably  so  much  as  applied  to  the  ac- 
cessaries, we  cannot  perceive  how  that  shall  change  the  con- 
dition of  the  principal.  That  the  whole  body  of  the  evi- 
dence pressed  with  equal  weight  upon  all  the  accused,  it 
would  be  preposterous  to  affirm.  Many  glaring  diversities 
are  obvious  upon  the  surface.  The  circumstantial  testimony 
attributes  to  the  convicted  the  appalling  crime  of  having  pro- 
cured the  murder  of  his  wife,  through  the  slave  whose  mur- 
der is  imputed  to  him  in  this  indictment.  The  like  testimony 
bad  procured  his  conviction  of  that  great  felony  before  an- 
other jury  but  the  week  preceding.  The  ^accessaries  were 
not  implicated  in  this  first  and  most  horrible*  act  in  the  trage^ 
dy.  The  lust  and  avarice  that  may  have  brutalized  him, 
are  not  traced  to  them  as  motives  to  either  of  the  felonies. — 
The  first  deed  of  blood  had  not  jeopardized  their  lives — the 
sword  of  justice  was  already  pointed  at  his.  They  could  not 
be  held  to  account  for  that  brutal  indifference  which  enabled 
bim,  a  husband,  to  stand  as  a  stone  before  the  corpse  of  his 
murdered  wife,  the  mother  of  his  children, — who,  perchance, 
bad  been  otherwise  violated  by  the  servile  agent  of  his  cool 
malignity:  the  concealments,  the  prevarications  as  to  the 
locality  of  Appling,  disclosed  in  the  testimony  of  Butler — 
the  like  as  to  his  guilty  knowledge  of  the  murder  of  his  wife, 
the  manner  of  it,  and  the  agent — as  disclosed  in  the  testimo- 
ny of  Rhodes  and  Wilson  Kirkland — all  these  were  indica- 
tions of  guilt  peculiar  to  the  prisoner. 

This  must  suffice  to  indicate  the  course  which  the  judg- 
ment of  this  Court  has  taken  upon  this,  the  leading  ground 
of  appeal.  Let  the  testimony  speak  the  rest.  We  construe 
this  and  much  more  of  it  to  be  corroberative  of  those  who 
were  called  accomplices.  Touching  them  the  jury  were  duly 
admonished — ^and  we  should  feel  unwarranted  in  disturbing 
their  verdict,  however  fatal  to  the  prisoner. 

The  motion  must,  therefore,  be  aismissed. 

The  whole  court  concurred, 
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Jan.  1850. 
^       Ty         /  To  exempt  himaelf  from  liability,  the  cairier  moat  show  that  the  damage  pio- 
Cameron        ceeded  fiom  acme  cause  which  was  within  the  exceptions  to  his  general 
▼•  liability. 

xucn.  When  there  has  been  neither  evidence  as  to  the  condition  of  the  vessel  when  she 
sailed,  nor  evidence  as  to  any  storm  encountered,  seams  found  open,  and  bolts 
loose  at  the  port  of  deliveiy,  raise  a  presumption  that  the  vessel  was  unsesr 
woithy  when  she  sailed,  rather  than  that  she  encountered  a  storm  on  her 
voyage. 
Even  where  a  violent  storm  has  been  encountered,  if  it  cannot  be  fairly  inferred 
that  the  damage  resulted  from  the  storm,  a  ship  that  has  turned  out  to  be  unfit 
for  sea,  without  apparent  or  adequate  cause,  ought  to  be  presumed  by  a  juiy,  to 
have  been  unseaworthy  before  the  commencement  of  the  voyage. 
The  presumption  that  the  unseaworthyness  which  has  been  developed,  without 
adequate  cause  shown,  existed  at  the  commencement  of  a  vo3rage,  which  has 
been  careleasly  called  a  rule  of  law,  is  one  of  those  presumptions  of  ftet  which 
are  recognized  by  the  law,  and  lecommended  to  juries  as  settled  condoaioiia 
that  have  acquunod  an  artificial  force  even  beyond  their  natural  influenca  to 
prodnoe  belieC 
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Before  Withers,  J.  ai  Charleston^  May  Term,  1849.      Charle«toh, 

Jan. 1850. 
HIS  HONOR'S  REPORT.  ^^ v ' 

The  defendant  was  master  of  the  ship  Martha,  which  sail-  ^^^^ 
ed  from  Liverpool  for  Charleston,  in  September,  1847  ;  and  Rich, 
be  had  undertaken,  as  appeared  from  bills  of  lading  pro- 
duced, to  carry,  for  freight,  from  Liverpool  to  Charleston, 
meichandize  belonging  to  the  plaintiffs,  to  wit :  earthenware 
and  hardware,  which  was  acknowledged  to  have  been  re- 
ceived in  good  condition,  and  to  be  in  like  condition  delivered 
in' Charleston,  "all  and  every  (he  dangers  and  accidents  of 
the  seas  and  navigation,  of  whatever  nature  or  kind,  except- 
ed." The  earthenware  was  described  to  be  in  crates  and 
hogshead?,  and  the  hardware  to  be  in  cases  and  casks. 

The  action  was  brought  for  damages  sustained  by  this 
merchandize  in  its  transportation.  The  merchandize  had 
been  stowed  in  the  hold  of  the  vessel,  and  salt,  in  sacks,  had 
been  stowed  above  it. 

The  main  matter  of  contest  before  the  jury  was  upon  the 
question  whether  the  damage  had  arisen  from  the  dripping 
of  salt  from  the  bags  on  the  deck  above  the  merchandize ; 
and  if  not,  whether  in  such  a  vessel  as  the  Martha  the  dam- 
age must  not  necessarily  have  arisen  from  a  cause  or  causes 
within  the  exceptions  that  excuse  the  carrier. 

It  will  be  seen,  upon  reference  to  the  testimony,  what  con- 
trariety of  facts  observed,  of  reasoning  and  opinion,  respect- 
ing this  very  material  inquiry,  prevailed  among  the  witness- 
es, the  mass  of  whom  appeared  to  have  a  just  claim  to  be 
reputed  to  be  men  of  weight,  of  character,  and  of  unusual 
experience  and  intelligence  upon  the  points  contested. 

It  will  be  also  seen,  that  the  plaintiffs  prevailed  upon  the 
question  of  evidence  raised  in  the  progress  of  the  case,  and 
obtained  my  judgment  in  excluding  the  Protest  and  the  Log 
Book.  If  this  was  wrong,  and  those  documents  would  have 
satisfied  the  jury  that  the  Martha  had  encountered  severe 
stress  of  weather,  the  defendant,  who  gained  the  verdict,  was 
deprived  of  what  I  should  deem  a  very  strong  position  in 
his  case. 

Error  is  imputed  to  the  charge  in  the  first,  fourth  and  fifth 
grounds  of  appeal. 

As  to  the  first  ground,  touching  the  sea-worthiness  of  the 
vessel.  Upon  that  point  I  quote  the  charge  as  written  and 
used  at  the  time,  and  now  before  me,  as  follows  : 

"  Of  course  the  vessel  must  be  sound  and  sea-worthy,  or 
not  even  a  ^torm  would  excuse.  •  If  certain  facts  proved,  as 
to  the  condition  of  the  vessel,  can  be  no  how  rationally  ac- 
counted for  except  by  stress  of  weather,  the  jury  may  mfer 
that  the  vessel  encountered  such  weather,  and  if  the  proof 
and  reasoning  warrant  it,  refer  the  damage  to  such  cause,  as 
22 
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Charleston,  one  that  did  produce  the  consequence  now  complained  of." — 

Jan.  1850.    ^j^^  ^j^^jj^  atiention  was  invited  to  such  facts  in  evidence  and 

^'        "^       ^  reasoning  of  witness  as  bore  upon  these  enquiries. 

Cameron        rpj^^  fourth  and  fifth  grounds  assume  the  rule  laid  down  to 

Rich.       be,  that  the  captain  would  be  excusable  if  the  damage  did 

not  result  from  his  negligence  ;  and  that  he  was  bound  only 

to  an  ordinary  knowledge  of  navigation  in  foreseeing  and 

providing  against  danger. 

The  general  rules  upon  this  subject,  in  terms  as  stringent 
against  the  carrier  as  they  have  ever  been  laid  down,  had 
been  urged  to  Court  and  jury  by  the  counsel  who  opened  the 
argument  ior  the  plaint ifis,  and  authorities  were  cited. 

I  told  the  jury,  in  a  general  way,  that  these  propositions  were 
now  no  longer  matters  of  doubt  or  contest  among*  lawyers, 
(and  they  were  not  contested  on  this  occasion  by  the  defend- 
ant's counsel,)  and  that  they  had  been  not  inaptly  expressed 
by  the  counsel  who  had  urged  them  for  the  plaintifis. 

I  quote  again  from  the  language  that  was  prepared  for  and 
used  to  the  jury  : 

"  The  declaration  is  on  the  contract,  and  it  raises  all  the 
legal  liabilities  that  are  thrown  on  the  defendant ;  and  the 
contract  does  not  vary  the  liability  which  would  have  rested  on 
the  defendant  by  law.  If  any  damage  accrued  from  the  salt, 
did  some  also  accrue  from  a  cause  included  in  the  dangers  of 
the  seas,  of  navigation,  and  how  much  from  each  ? 

"When  the  plaintiff  proves  damage  the  defendant  is  bound 
to  show  that  it  comes  within  the  exceptions,  one  or  other^ 
which  he  or  the  law  has  made  in  his  behalf:  that  is,  to  satis- 
fy the  jury  that  the  damage  arose  from  some  cause  proceed- 
ing from  the  violent  action  of  nature,  or  from  some  hidden 
and  unknown  danger — such  act  of  God  as  human  prudence 
and  forecast  could  neither  anticipate  nor  evade.  Nor  should 
.the  prudence  and  forecast  required  of  the  defendant  be  ex- 
acted beyond  the  range  of  existing  information — not  such  as 
might  have  evaded  a  danger  only  when  the  event  that  has 
occurred  has  disclosed  the  means  by  which  alone  it  could 
have  been  avoided." 

To  illustrate  my  meaning,  I  referred  to  Franklin's  recom- 
mendation of  the  metallic  conductor  and  Espy's  theory  of 
storms,  and  said  that,  if  from  a  storm  that  had  beset  a  mari- 
ner, Franklin  or  Espy  had  deduced  a  law  of  nature,  which, 
if  known  to  the  mariner,  might  have  saved  him  from  disas- 
ter, I  should  not  hold  him  liable  for  his  ignorance  of  such 
law,  the  result  of  the  progressive  knowledge  of  mankind 
from  the  combmed  observation  and  investigation  of  philoso- 
phers, though  it  was  plain  such  knowledge  was  not  beyond  the 
reach  of  human  intellect,  since,  in  the  supposed "Case,  human 
intellect  achieved  the  triumph. 

I  proceeded  thus :  "  If  the  damage  arose  from  the  melting 
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of  the  salt,  or  its  bad  stowage,  I  think  the  defendant  liable  ;  Cbirlbston, 
for  the  whole,  if  all  was  thus  produced  ;  orifbyoiheravoida-^  Jan.  i860. 
ble  causes,  for  the  extent  of  the  damage,  if  less  than  the         ^        ' 
whole,  and  the  remainder  was  produced  by  the  dangers  of    ^•^^'^^ 
the  sea  and  navigation."  Rich. 

My  notes  of  testimony  are  appended  to  this  report,  and 
while  they  will  apply  to  the  other  grounds  of  appeal,  (which 
appear  Xo  be  rather  from  the  jury's  opinion  of  the  facts,)  they 
will  also  serve  to  afford  a  more  accurate  conception  of  the 
true  purpose  and  nieanifag  of  the  charge  I  have  recited. 

EVIDENCE  FOR  PLAINTIFFS. 

1847,  31st  August.  Bill  of  Lading,  Liverpool,  by  defend- 
ant, 73  crates  and  8  bogheads  earthenware,  4  cases  and  2 
casks  hardware,  in  good  order  and  condition,  to  be  delivered 
in  Charleston,  "  all  and  every  the  dangers  and  accidents  of 
the  seas  and  navigation  of  whatever  nature  or  kind  excepted.^ 
Same  exception  in  each. 

1847,  6th  September.  Bill  of  Lading,  Liverpool,  of  57 
crates  earthenware. 

1847,  8th  September.  Bill  of  Lading,  Liverpool,  of  49 
crates  and  4  hogsheads  earthenware,  and  one  parcel. 

Capt  James  Ross — Chairman  of  Board  of  ,5  Port  War- 
dens. In  Nov.  1847,  Capt.  Candler,  Blake,  Richard  Clarke, 
Wra.  Kunhardt,  and  myself,  were  Port  Wardens.  Martha's 
cargo  was  surveyed  on  several  days  in  Nov.  or  Dec. ;  so  far 
as  we  saw  it,  a  great  deal  of  damage  was  observed,  on  the 
hardware,  cases,  bale  goods,  crates,  and  some  of  the  casks 
were  damaged ;  don't  know  what  they  contained  ;  crates 
were  thrown  into  the  side  of  the  vessel,  i.  e.  into  the  wings ; 
(witness  shows  by  a  plan,  how  the  cargo  was  stowed ;)  in 
lower  hold  were  crates,  boxes,  casks,  bales,  caron-ware.  Rail 
Road  iron,  hoop  iron  ;  above  that  was  salt,  generally ;  abreast 
of  main  hatch,  upper  deck,  were  cases  of  salt  fish  and  barley 
kegs  on  one  side,  and  barrels  of  ale  and  porter ;  a  great  many 
of  the  crates  were  forward,  not  under  the  salt,  some  of  which 
were  injured  by  salt  water ;  much  dripping  from  salt  on 
crates  that  were  below  it.  We  made  a  report  of  the  survey, 
and  the  articles  were  specified  therein  according  to  their 
marks ;  examined  outside  appearance  of  articles  marked  in 
pencil  on  bill  of  particulars,  26  in  number.  Four  of  the  five 
concluded  and  reported,  "that  the  true  cause  of  the  merchan- 
dize being  wet,  damp,  stained  and  rusted,  has  originated  from 
the  brine  from  the  salt  that  was  stowed  between  decks,  drip- 
ping through  the  deck  and  water-way  seams,  and  not  from 
steam  or  dampness  which  generated  from  the  ship,  nor  from 
sea  water."  Rail  Road  iron  aft  was  rusted,  crusted  by  salt ; 
did  not  see  part  of  that;  hollow  ware  was  very  much 
rusted ;  a  good  deal  of  brine  in  some  of  them ;  saw  some  of 
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CsARLBflToir,  the  brine  passing  down  as  we  went  through  the  vessel ;  the 
^  Jan.  1850.  ^  pi^nk  on  either  side  of  the  seams  were  wet ;  middle  of  the 
""        '  plank  dry ;  did  not  see  the  salt,  except  a  few  sacks  forward ; 
Cameron    ^^^^  officer  pointed  out  the  place  where  it  had  been.     Cross- 
Rich.       examined — Went  to  survey  the  Martha  on  the  second  occa- 
sion ;  saw  stains  on  plank,  forward,  of  salt,  where  it  was 
stowed  'y  and  the  matting  was  wet    I  was  not  present  when 
hatches  of  upper  deck  was  opened ;  crates  were  stowed  in 
the  wing,  t.  e.  sides  of  the  vessel ;  some  were  stowed  forward 
of  the  salt ;  vessel  did  not  pay  for  that ;  but  salt  was  drip- 
ping through  on  those  under  it ;  iron  below  the  crates  was 
rusted,  but  dry ;  one  or  two  casks,  when  I  saw  them  turned 
over,  were  wet  below ;  don't  know  how  they  became  so ; 
don't  know  whether  bottom  of  crates  were  wet.    In  reply — 
I  tasted  the  brine ;  bales  marked  A.  were  saturated  with  it ; 
vessel  had  no  air  streaks  below  deck  to  give  air  to  the  tim- 
bers ;  seams  of  the  ceiling  was  very  tight ;  well  built  vessel ; 
have  been  captain  of  vessel  long  time ;  I  never  stowed  salt  as 
was  done  in  this  case ;  should  fear  dripping. 

Richard  Clark — Am  Port  Warden  ;  this  is  3d  year ;  have 
been  a  branch  pilot  in  this  port;  went  aboard  Martha  15th 
November ;  as  to  condition  of  cargo  and  stowage,  can  only 
confirm'  what  is  extracted  above.  Charles  Blake  differed 
with  us  ;  I  thought  it  was  not  the  wet  of  the  hold,  for  I  saw 
brine  dripping  through  seams  above ;  tasted  it ;  saw  deck 
damp  ana  stained  by  the  salt  that  had  been  stowed  on  it, 
which  seemed  to  last  a  long  time,  and  from  this  I  thought  it 
salt,  and  not  fresh  water ;  did  not  see  crates  forward ;  saw 
those  on  the  sides  and  the  caron-ware  ;  water  and  incrusted 
salt  were  seen  on  one  or  two  of  the  pots ,  all  were  more  or 
less  rusted ;  it  was  from  the  brine,  from  the  quantity ;  saw  a 
kind  of  dampness  on  the  crates,  a  kind  of  salt  appearance ; 
am  not  positive  there  was  a  white  deposite  on  them ;  pots 
were  rusty  inside  and  out;  saw  casks  stained  in  spots;  it 
was  dropping  on  the  goods  pretty  much  all  the  time.  Cross- 
examined — Gapt.  Blake  haa  been  there  before  me ;  salt  was 
all  out ;  lower  hatches  were  opened  in  my  presence ;  don't 
know  how  long  salt  had  been  removed  before  I  went  down ; 
think  it  was  more  than  3  or  4  days ;  saw  holes  near  under  sur- 
face of  upper  deck,  but  don't  know  any  salt  was  in  sides  of 
vessel ;  did  not  examine  to  see  whether  seams  of  lower  deck 
were  tight ;  brine  was  dropping  so  it  could  be  tasted  by  the 
finger;  don't  know  where  plaintiff's  goods  were  stowed ;  saw 
under  side  of  goods  wet  as  well  as  upper;  could  only  suppose 
it  might  run  from  upper  side  to  under  side  of  casks ;  saw  no 
evidence  of  that  from  iheir  joints.  In  reply — Pots  were  pretty 
much  incrusted  all  over ;  one  sheet  of  rust ;  some  places  more 
corroded  than  others. 
J3.  H.  Brown — Examined  goods  from  the  Martha,  some 
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crates  of  earthenware,  atid  hogsheads  of  hardware  and  ja-  Cbaklmw, 
pan  ware,  goods  of  Cameron  d&  Co. ;  on  such  pawt  of  bill  of^  Jm>«i8^»  ^ 
particulars  as  I  have  signed :  1st,  that  on  crates  straw  ap- 
peared to  have  been  before  wet ;  hardware  much  rusted  from 
water ;  damaged  a  good  deal ;  generally  wrapped  in  paper, 
and  cemented  to  hardware  in  some  places ;  stained  in  spots ; 
put  straw  to  tongue,  very  salt ;  P.  M.  Cohen  joined  me  in  the 
survey ;  we  wrote  a  certificate  to  our  report,  estimating  dam* 
age  at  $302  49  ;  from  6  to  60  per  cent ;  6  per  cent  on  crate 
of  common  earthenware  dishes  ;  10  per  cent  8  or  10  packa- 
ges assorted  earthenware  ;  16  per  cent  common  earthenware ; 
4  do.  16  2-3  per  cent ;  9  do.  at  20  per  cent ;  2  packages  do. 
at  25  per  cent ;  9  do.  at  40  per  cent ;  6  da  at  50  per  cent. —  • 
These  articles  had  been  cracked ;  the  glaze  of  them.  Cross- 
eratnined — Outside  of  crates  had  dried  when  I  saw  them ; 
damp  on  inside ;  did  not  see  whether  stained  on  various 
sides  ;  stained  in  spots ;  suppose  the  straw  was  not  wet  in 
England,  for  water  was  salt,  though  it  would  be  there  some- 
what exposed  ;  hardware  was  waiters,  castors,  japanned 
ware,  d&c. ;  plates  most  wet  were  most  damaged  ;  we  did  not 
examine  all  the  pieces,  but  inferred .  general  damage  from 
some  specimens.  In  reply — ^Aggregate  damage  on  hardware 
was  $98  73. 

W.  M.  Sage — Am  plaintiff's  clerk ;  received  goods  from 
Martha ;  separated  the  damaged  goods ;  ratify  the  statements 
of  Ibe  bill  of  particulars ;  saw  on  crates  ana  h<%sheads  salt 
incrustation,  and  gathered  it  up ;  thought  it  was  salt  water 
at  first,  but  reversed  that  opinion  when  I  saw  the  saltincrus- 
tation;  thought  them  wetted  in  spots;  some  pieces  were 
rusted  together  on  one  side ;  the  other  sides  as  good  as  ever. 

W.  C.  Courtenay — Hardware  merchant;  surveyed  some 
of  plaintiffs's  hardware  imported  in  the  Martha;  joined  Mr. 
Brown  in  the  certificate  to  bill  of  particulars ;  6  per  cent 
damage  on  that  I  examined.  Papers  wet ;  articles  rusted, 
not  all  over,  except  some. 

Mr.  Arthur  F.  Holmes — Am  U.  S.  appraiser ;  examined 
goods  on  Martha  ;  plaintifi's's  goods  ;  believe  they  were  dam- 
aged by  the  salt  that  melted ;  saw  dampness ;  could  scrape 
up  from  ^  to  1  leaspoonful  on  some  of  the  packages :  think 
that  would  not  occur  from  sea  water. 

Dr.  P.  M.  Cohen — Co-operated  with  Brown  in  examining 
the  crockery,  and  concur  with  him  as  to  damage  and  cause ; 
saw  white  incrustation. 

Wm.  Bird — Am  ship-builder ;  examined  ship  Martha  when 
in  port :  was  called  on  by  Petigru  to  examine  the  ship; 
Marsh  was  with  me  ;  tried  decks  to  see  if  tight ;  found  them 
open  in  seams ;  examined  lower  hold,  and  saw  where  water 
had  dripped  through  ;  strongly  stained  marks ;  can't  say  whe- 
ther it  arose  from  sea  water  or  salt ;  went  some  time  after 
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CuABLMTow,  vessel  arrived ;  tested  seams  with  caulking  iron  ;  saw  marks 
^  JvLi860.  ^^f  gg^jj  Qjj  dunnage,  (small  strips  of  board;)  was  not  wet 
""        ^  there ;  skin  of  vessel  in  the  lower  hold  is  the  ceiling ;  no 
Cameroa    ^jg^  ii,ere  of  water  entering  from  exterior ;  looked  well ;  saw 
Rich.       no  blowing  there,  (t.  e,  water  oozing  through  between  tim- 
bers ;)  saw  no  oakum  protruding  from  ceams  on  lower  deck  ; 
on  the  bow  some  of  the  outside  seams  were  a  little  open ; 
thought  it  was  from  exposure  here,  as  they  were  more  open 
on  side  of  sun;  would  not  think  leakage  would  arise  from 
that;   saw  no  strains  apparent.     Oross-examined — It  was 
sometime  after  she  arrived  here,  can't  specify ;  lower  deck 
and  hold  were  dry ;  seams  of  deck  would  open  here  from  ex- 
•  posure,  unless  kept  wet ;  did  not  seem  to  have  been  caulked 
m  4  or  6  months. 

AndreiD  McDowall — Have  been  long  engaged  in  importa- 
tion ;  my  practice  is  not  to  import  goods  in  vessels  having 
salt,  from  injury  that  has  occurred  to  goods  below  the  salL 
shown  by  spots,  and  incrustation  in  the  folds  of  goods  ;  had 
some  damaged  on  board  the  Martha,  and  I  found  in  the  goods 
some  incrustations  of  salt ;  made  no  claim  against  the  ship : 
I  had  on  board  one  bale  of  long  cloth :  a  portion  exhibited 
spots  inside ;  discolored  outside ;  I  thought  the  salt  was  the 
cause  of  my  damage. 

DEFENCE. 

Mr,  Geo,  TVenholm — Have  imported  salt,  &c.  for  njany 
years ;  if  there  were  heavy  cargo  below,  I  would  infer  it  to 
be  good  management  to  stow  salt  between  decks,  though 
salt  is  generally  bronght  as  ballast.  If  bags  taken  from  there 
(t.  e,  between  decks)  be  dry,  and  decks  dry,  and  dunnage  dry, 
it  would  be  against  my  experience  that  damage  should  arise 
from  the  salt  to  goods  below.  Have  had  much  to  do  with 
salt,  and  never  knew  it  to  dissolve  spontaneously ;  would  if 
wet  by  water.  Cross-examined — Wood  in  contact  with  salt 
will  extract  moisture  from  it,  but  never  saw  it  so  converted 
into  brine ;  don't  know  that  the  weight  of  the  salt  would  be 
sensibly  diminished.  If  a  vessel  have  a  variety  of  goods, 
iron,  d&c.  think  should  be  put  in  hold,  and  salt  between  decks, 
as  good  stowage. 

Capt  Blake — Was  one  of  the  Port  Wardens  ;  soon  after 
arrival  of  Martha,  opened  hatches,  upper  deck ;  every  thing 
in  the  between  decks  looked  well  and  dry ;  a  crate  in  main 
hatchway  was  a  little  mouldy  and  damp;  all  the  hatches 
were  well  down  and  fastened,  so  that  water  would  not  pass 
there  ;  saw  salt  and  damage  and  matting;  and  should  say  I 
have  no  doubt  the  salt  did  not  leak  during  the  voyage  ;  am 
an  old  sea  captain ;  saw  some  of  the  salt  taken  out.  lower 
tier,  and  not  a  bag  of  that  was  damp  enough  to  leak ;  and  I 
saw  no  stain;  strips  were  athwart  ship  and  others  fore  and 
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aft,  matting  on  them  and  salt  on  the  mats ;  the  matting  was  Chaklb«tov, 
damp,  not  wet;  the  upper  parts  of  the  boards  were  a  little ^  ^*°' ^^^ 
damp,  but  the  deck  was  not ;  I  saw  nothing  of  it ;  I  conclu-  7^  ^ 
ded  from  all  I  saw,  the  salt  never  did  run  ;  saw  main  hatches  "|J|"^ 
opened ;  think  in  bold  there  was  some  appearance  of  damp  Rich, 
and  raonld ;  it  was  sweating,  and  there  was  hot  steam  ;  and 
saw  drops  of  water ;  enquired  cause  of  the  steam ;  as  vessel 
was  unladen  went  in  hold,  and  saw  drops  on  lower  side  of 
deck,  which  I  attributed  to  mingling  of  hot  and  cold  air ;  I 
was  satisfied  the  drops  never  proceeded  from  salt ;  plank  was 
3  or  more  inches  thick ;  examined  seams  between  decks ; 
tight ;  tried  them  with  knife ;  think  water  would  have  gone 
through  scuppers,  if  thrown  on  deck,  and  thence  to  lower 
hold,  where  pumps  might  extract  it ;  saw  nothing  of  salt 
marks  running  from  bags  of  salt ;  some  of  cargo  was  wet 
on  bottom,  and  not  on  top ;  cargo  was  as  well  stowed  and 
dunnaged  as  I  ever  saw ;  vessel  was  first  rate ;  if  you  have 
passengers  between  decks,  it  would  be  good  evidence  she 
was  tight ;  I  would  have  put  salt  between  decks  with  such  a 
cargo  in  hold ;  saw  nothing  unseaman-like  ;  she  was  a  scUted 
ship ;  recognizes  a  model,  a  fair  one,  of  the  Martha ;  vessel 
labors  most  after  a  storm,  and  no  wind  to  steady  her ;  cargo 
was  generally  from  stem  to  stern ;  iron  under  salt  not  so 
much  rusted  as  some  of  that  in  after  bold ;  I  thought  the 
cause  of  damage  was  from  bottom  upwards ;  attributed  this 
to  the  water  and  heat  or  steam ;  once  I  had  a  cargo  damaged 
from  steam  in  hold,  on  a  voyage  from  Mediterranean  ;  attri- 
buted  to  coming  through  a  high  latitude  instead  of  taking  a 
northern  passage ;  goods  nearest  keel  were  damaged,  the 
ground  tier ;  and  I  could  not  account  for  this  by  water  from 
above  ;  I  saw  no  water  on  deck  when  I  went  there,  nor  deck 
saturated,  nor  dripping ;  I  went  before  the  others.  Cross- 
examined — Clark  was  with  me  on  the  survey ;  my  attention 
was  called  to  a  dampness ;  water  drops  hanging  to  lower 
part  of  seams ;  tasted  to  me  brackish ;  I  differed  with  the 
other  4  Wardens ;  in  some  pots,  most  all,  I  saw  rust ;  no  salt ; 
none  such  as  Mr.  Holmes  spoke  of;  saw  some  salt  on  crates 
in  fore-hold,  which  I  thought  arose  from  being  spilt  out  of  a 
bag ;  it  was  medium  fineness ;  as  big  as  grains  of  salt  in  the 
sacks ;  saw  no  incrustation  about  crates  and  casks,  but  saw 
stains  as  if  from  bilge-water ;  saw  this  on  upper  part ;  sup* 
posed  the  air  produced  from  bilge-water  caused  this ;  have 
seen  from  such  a  cause  the  entire  hold  of  a  vessel  as  black  as 
a  coat  in  24  hours  after  sailing ;  as  to  the  spots,  that  might 
arise  from  the  rolling  of  vessel,  bringing  steam  in  contact 
with  particular  parts,  and  condensing  at  some  spots ;  suppose 
there  might  be  steam  enough  to  do  the  mischief  arising  from 
ordinary  quantity  of  bilge-water ;  if  she  had  any  remains  of 
corn  OD  board,  that  might  have  contributed  to  accumulate 
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CHiRLBaroN,  steam.    In  reply— 1[  Vessel  leaked  that  would  injure  the 

jaii.ioou.    ground  tier  of  goods. 

^ "^       ^      Thos.  Noland — Was  stevedore  to  discharge  cargo  of  Mar- 

Cameron    ^y^^ ,  ,^^^  ^j^^^^  before  the  sail  was  taken  out ;  assisted  in 

RidL  taking  it  out ;  in  usual  condition ;  bags  were  full ;  did  not 
seem  to  have  leaked ;  deck  seemed  pretty  dry ;  matting  be- 
tween salt  and  deck  ;  no  leakage  on  matting  ;  saw  no  water : 
it  was  dry ;  it  is  my  business  to  unload  ships ;  salt  in  good 
order ;  decks  had  not  the  least  appearance  of  being  open ; 
good  ship;  lower  tiers  of  salt  like  the  top;  cargo  between 
decks  riisty,  but  not  wet ;  heat  in  hold  great — not  damp ;  the 
cargo  under  the  salt  not  worse  than  the  rest ;  iron  under  cabin 
rusty  as  any  ;  I  saw  no  wet  on  packages:  hollow  ware  was 
rusty ;  lot  of  pots  turned  upside  down,  little  ones  inside  a 
large  one,  and  the  inner  one  was  as  rusty  as  the  top ;  the 
officer  looked  for  a  leak,  and  saw  none ;  rust  was  from  stem 
to  atern ;  did  not  observe  any  smell  in  particular ;  I  was  there 
from  first  to  last,  and  as  foreman  of  the  stevedores ;  no  water 
at  all  between  decks ;  hatches  were  battoned  down  close ; 
saw  a  kind  of  dry  mould  on  the  bales,  top  and  bottom  ;  saw 
no  loose  salt ;  between  decks  there  was  no  heat,  nor  staining 
of  bags.  Cross-examined — We  always  have  orders  from 
Custom  House  not  to  discharge  any  thing  damaged  or  wet ; 
had  such  orders  in  this  case :  we  report  to  Custom  House 
any  thing  damaged ;  a  good  aeal  of  salt  between  decks :  saw 
no  dripping  or  sign  of  wet  in  hold  ;  smelled  no  bilge-waier; 
not  more  heat  than  I  have  often  noticed.  In  reply — Have 
not  for  a  long  ^time  seen  Rail  Road  iron  so  much  rusted 
as  this. 

John  Torrent — ^I  take  jobs  as  stevedore ;  saw  part  of  salt 
on  Martha;  saw  no  package  more  than  common  between 
decks ;  some  dampness,  as  usual ;  saw  print  of  mats  on  deck, 
between  boards,  though  dunnage  was  dry  underneath ;  saw 
no  water  between  decks ;  were  dry  when  I  took  salt  out ; 
saw  some  of  the  goods  mouldy;  some  in  veins. 

James  Marshy  jr. — Ship  carpenter;  examined  Martha  par- 
tially after  discharge  of  curgo ;  took  two  caulkers ;  found  in 
some  places  seams  on  larboard  side,  open  and  strained  as  if 
from  stress  of  weather,  or  heavy  straining ;  butts  were  open  ; 
on  the  larboard  there  was  oakum  hanging  outside  of  the 
seam  in  one  place ;  starboard  side,  about  the  fore-rigging, 
there  was  a  butt  very  open,  enough  to  take  in  water,  if  car- 
rying heavy  sail,  and  by  sea-rolling  ;  I  should  think  she  had 
met  with  something  to  open  the  seams,  bad  weather  or  going 
ashore ;  she  was  a  good  vessel,  as  9  out  of  10 ;  was  3  or  4 
years  old  I  should  judge  ;  tried  some  of  lower  deck  seams, 
and  found  some  of  them  that  needed  caulking,  that  is,  caulk- 
ing was  loose ;  think  9-lOths  of  water  would,  however,  have 
gone  through  the  scuppers  in  the  situation  I  observed  ;  vessel 
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straining  would  open  seams,  loosen  the  oakum ;  she  was  a  Charlbttow, 
salted  vessel,  a?  most  eastern  vessels  are  ;  water  iu  the  hold,    ^"'**  '^?' 
or  that  shipped  iu  a  gale,  would,  ordinarily,  take  up  some  of     ^        ' 
the  salt  of  a  salted  vessel,  I  should  presume,  and  mmgle  it     Cameron 
with  the  bilge-water;  it  rained  just  before  I  went  with  Bird,       Rich, 
and  I  saw  no  leakage  from  upper  deck,  but  the  beams  were 
sweating  and  water  trickling  down  sides;  and  that  was  the 
case  particularly  that  winter;  how  much  the  cargo  would  be 
wet  by  the  splashing  of  the  water  would  depend  on  the  state 
of  the  ceiling ;  sound  vessels  do  make  water  in  a  heavy  sea, 
which  sometimes  does  damage  cargo ;  I  did  not  think  her 
seaworthy  when  I  saw  her,  because  of  seams  being  open  and 
oakutu  started,  (can't  say  when  that  happened,)  and  would 
have  made  considerable  water  in  a  voyage ;  it  might  have 
well  arisen  from  3  or  4  days  of  heavy  weather.     Cross-ex- 
aminad — 1  examined  her  from  1  to  3  weeks  before  Bird  ;  just 
after  she  discharged  cargo ;  (describes  salted  vessel ;)  she 
drew  14  feet,  I  thitik,  and  that  was  not  heavily  laden  for  her 
class ;  I  bought  3  of  the  pots  ;  saw  rust ;  no  deposite  of  salt ; 
attributed  her  unusual  sweating  to  being  sailed,  and  to  the  at- 
mosphere. 

Mr,  Gray. — Identifies  the  Log-Book  and  Protest  of  the 
Martha,  as  olfered  in  the  case  in  admiralty  and  then  proved 
by  the  first  mate ;  (defendant  offers  Protest  by  captain  and 
officers,  and  a  mariner;  plaintiff  objects.)  Huntjjr, — 2  Mc- 
Cord,  346",  Miller  ^  Brown  v.  So.  Ca.  Insurance  Company; 
Protest  of  master  receivable  in  evidence.  Nixon  ^  Harper 
V.  Long  d-  Roundsiead,  1  Dallas,  16  ib.  11.  2  Bay,  238-9 ; 
Protest  adfmissible  of  necessity. 

Northrop — 3  Esp.  490,  admissible  only  to  controvert  the 
captain's  testimony  ;  10  Eng.  C.  Law,  Lesurat  v.  Porter. 

Motion  by  defendant,  to  strike  captain's  name  from  the 
Protest — Protest  refused.  Log-Book  offered,  and  to  support 
that  evidence, 

CoL  Hunt  testifies — I  knew  1st  mate ;  went  away  from 
here  last  spring  in  last  stages  of  consumption;  went  home, 
as  a  sick  man  ;  book  has  been  in  custody  of  the  clerk  of  ad- 
miralty; it  is  the  original  book  sworn  to  by  him,  and  as  kept 
by  him  from  day  to  day  ;  (book  excluded.) 

Thos.  J.  Kerr. — I  bought  the  salt  in  Martha ;  in  good  or- 
der;  bags  full;  have  traded  good  deal  in  salt;  there  were 
1200  bags  ;  think  it  not  possible  it  could  have  dissolved  so  as 
to  injure  the  cargo;  have  known  salt  to  create  dampness  on 
floor,  but  never  to  run ;  no  evidence  it  even  had  been  wet ; 
it  was  in  very  fair  order;  saw  no  stains ;  saw  it  in  vessel; 
seemed  dry,  so  far  as  I  could  see  ;  usually  large  sacks.  Cross- 
examined — Have  frequently  noticed  moisture  on  planks  when 
the  salt  has  been  removed  ;  air  was  as  dry  as  usual  between 
decks. 

23 


178  APPEALS  AT  LAW. 

Charlcstoic,      Mr.  CrofU — ^Consigned  to  my  house ;  saw  decks  when 
^  Jan.  1850.  ^jga,..  general  appearance  of  decks  dry ;  in  two  places  was 
^""^^  moist  where  two  sacks  had  been  broken ;  no  appearance  that 
Cameron    g^^^  y^^^  leaked  through  deck,  and  I  could  not  have  believed 
4lich.       such  an  assertion ;  saw  cargo  from  time  to  time ;  injury  was 
general ;  some  casks  were  wet  underneath ;  Martha  was  1st 
class  vessel,  and  so  insured.     Cross  examined — Am  not  par- 
ticularly accustomed  to  examination  of  vessels. 

Captain  Welsman. — Have  brought  salt  between  decks; 
would  not  hesitate  to  do  it  if  between  decks  are  in  proper  or- 
der ;  think  salt  liable  to  drain  and  injure  if  deck  does  not 
prevent  it ;  if  every  thing  be  found  dry  it  would  be  such  a 
lot  of  salt  as  I  never  saw ;  would  not  drain  through  deck 
ordinarily  i^  well  caulked ;  lower  deck  ought  to  be  as  tight 
as  the  upper ;  common  to  salt  a  vessel ;  and  tossing  of  vessel 
would  be  likely  to  wet  the  salt,  but  would  depeud  on  the 
conditi6n  of  ceiling  whether  it  would  get  to  the  cargo,  and 
upon  the  build  of  the  ship.  Cross-examined — All  vessels 
now  over  160  tons  are  salted,  to  preserve  the  frame ;  I  never 
imported  but  one  lot  that  came  up  to  the  standard ;  it  com- 
monly loses ;  don't  know  where  it  goes.  In  reply — Bags  do 
not  much  indicate  the  loss,  unless  great. 

Mr.  Crofts  (recalled.^ — Part  of  the  Martha's  salt  was  taken 
from  stores  in  Liverpool,  where  it  had  been  for  some  time. 

Mr.  Jervey. — Was  on  board  Martha  when  salt  was  deliver- 
ed ;  in  good  order ;  saw  no  evidence  of  salt  running ;  saw 
cargo ;  some  packages  damaged  on  bottom,  some  on  top. 

RfePLY. 

Capt,  Candler. — ^Was  at  the  Martha ;  salt  was  then  dis- 
charged ;  went  into  the  hold  with  a  light ;  seams  on  lower 
side  of  lower  deck  were  saturated,  and  water  dripping  from 
seams  ;  tasted  it  and  thought  it  was  brine,  and  not  salt  wa- 
ter ;  the  place  I  saw  it  dripping  was  forward  of  the  main 
hatch ;  have  carried  salt  in  vessels ;  never  put  salt  over 
goods ;  put  generally  goods  at  one  end  and  salt  in  centre  of 
vessel.  Cross-examined — The  dunnage  was  all  taken  away ; 
saw  no  liquid  between  decks ;  hogsheads  and  hogsheads  of 
water  were  necessary  to  do  the  damage  I  saw  to  the  cargo. 
In  reply — Packages  and  cases  were  wet,  saturated ;  drippings 
from  salt  as  far  as  it  went  would  injure ;  goods  mostly  dam- 
aged were  near  the  lower  deck ;  less  so  below ;  crates  for- 
ward of  the  iron  were  damaged  underneath  ;  ne^  salt  capa- 
ble of  leaking  a  great  deal ;  not  impossible  the  damage  was 
done  by  the  salt. 

By  consent  plaintiffs  paid  freight.    $546  48. 

Notice  served  on  defendant  that  he  should  join  in  the 
survey. 

Dukes,  for  plaintiffs. — Common  carrier  liable,  at  common 
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law,  except  for  the  act  of  God,  the  public  enemies,  or  the  Ciubumtov, 
plaintiffs — the  limitation  here  amounts  to  no  more;   vide^  ^•"•^®^" 
Heaves  v.  Waterman,  2  Sp.  206-8.    Si.  Bt.  Co.  ads.  JBasanj  *^ 
Harper,  262.    Onus  probandi,  305,  2  Rich.    Swindler  y. 
HUUard  ^  Brooks,  bad  stowage  ;  if  there  were  leakage,  pre- 
sumption is  unsea worthy.    Best.  127:  no  proof  of  storm.    1 
BiCFard,  252;  2  McCoitl,  337:  hecU  ;  defendant  must  prove 
a  peril  of  the  sea  and  navigation.    34ft-6  Smith's  Mer.  Law : 
heat  not  referable  to  that. 

Hunt,  ^r.— Was  the  injury  from  the  salt  ?  is  the  question. 
38  Com.  Law,  p.  163:  action  was  for  negligence;  defendant 
not  bound  to  account  for  mysterious  injury.  (In  this  declar- 
ation 1st  count  is  general ;  2d,  defendant  undertook  to  bestow 
due  and  proper  care,  and  did  not.)  Damage :  see  582  Story 
on  Bailments. 

Hunt^jr. — Q^uantity  of  water  could  not  have  been  drained 
from  the  salt ;  did  encounter  a  storm,  for  oakum  was  started, 
and  a  butt ;  was  seaworthy,  and  nothing  else  could  have  pro- 
duced these  evidences;  shipped  sea-water,  and  by  rolling, 
added  to  it  brine  from  the  salt  in  sides. 

The  plaintiffs  appealed,  on  the  following  grounds : 

1.  Because  his  JSonor  chaiged  the  jury,  that  as  there  was 
no  proof  to  the  contrary,  they  might  mfer  that  the  vessel  was 
seaworthy ;  and  that  from  the  fact  of  oakum  being  started 
from  her  timbers,  and  her  being  strained,  they  might  infer 
that  she  had  encounterod  a  storm,  and  that  this  was  the 
cause  of  the  damage  to  the  goods.  Whereas  it  is  respectfully 
submitted,  that  the  burthen  of  proof  was  on  the  defendant  to 
show  that  the  damage  of  the  goods  proceeded  from  a  cause 
sufficient  to  excuse  the  common  carrier. 

2.  That  the  plaintiffs  put  their  goods  on  board  the  vessel 
in  good  order,  and  received  them  in  a  damaged  state,  arising 
from  the  leakage  of  salt  stowed  between  decks,  and  therefore 
the  defendant,  as  a  common  carrier,  was  clearly  answerable 
for  the  damage. 

3.  That  even  if  the  damage  arose  from  leakage  of  the  ves- 
sel, the  defendant's  liability  was  by  no  means  discharged,  in- 
asmuch as  there  was  no  proof  of  a  storm  or  stress  of  weather ; 
nor  was  there  such  injury  to  the  hull  of  the  vessel  as  to 
raise  a  presumption  of  the  vessel's  having  encountered  such 
a  storm  or  stress  of  weather  as  would  excuse  the  carrier  for 
the  leakage  of  his  vessel 

4.  Because  his  Honor  charged  the  jur](,  that  the  captain 
was  not  bound  to  account  for  the  damage  in  case  the  jury 
should  conclude  that  it  had  not  been  occasioned  by  his  negli- 
gence. 

5.  Because  his  Honor  charged  the  jury,  that  the  captain 
would  not  be  responsible  if  they  were  to  conclude  that  the 
cause  of  damage  might  be  one  which  he  could  not  foresee  or 
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Chablestoii,  provide  against  by  any  ordinary  knowledge  of  navigation  : 
Jan.  I860,    vj^iiereas,  it  is  respectfully  submitted,  that  lie  would  be  liable, 
^        unless  he  should  show  thai  the  damage  was  caused  by  the 


Cameron 


T. 


dangers  of  the  sea  or  the  uncontrollable  action  of  nature,  and 
Ridi.       should  satisfactorily  show  the  actual  operation  of  such  cause. 

Northrop  ^  Dukes^  for  the  motion. 
Hunt  4*  Son,  contra. 

Curia,  per  Wardlaw,  J. — The  goods  were  damaged   in 
the  course  of  their  transportation.    To  exempt  himself  from 
liability,  the  carrier  must  show  that  the  damage  proceeded 
from  some  cause  which  was  within  the  exceptions  to  his  gen- 
eral liability.     From  what  cause  did  it  proceed  ?    If  from  the 
dripping  of  the  salt,  (as  fo*u  of  the  five  port  wardens  believed,) 
this  was  a  result  of  bad  stowage,  and  the  carrier  is  answera- 
ble for  it.    If  from  dampness  generated  in  the  bold  by  the 
ordinary  operation  of  natural  causes,  the  carrier  is  answera- 
ble (or  that  too,  because  by  skill  and  care  it  might  have  been 
prevented.      If  from  water  admitted  by-  the  vessel  in  her 
straining  during  the  voyage,  then  the  carrier  is  not  answera- 
ble, if  this  was  unavoidably  occasioned  by  storm  or  stress 
of  weather,  but  is  answerable  if  it  ensued  without  such  un- 
avoidable cause.     Stress  of  weather,  as  almost  every  other 
fact,  may  be  proved  by  circumstantial  evidence  sufficiently 
strong ;  but  when  there  has  been  neither  evidence  as  to  the 
condition  of  the  vessel  when  she  sailed,  nor  evidence  as  to 
any  storm  encountered,  seams  and  bolts  found  open  at  the 
port  of  delivery,  raise  a  presumption  that  the  vessel  was  un- 
seaworihy  when  she  sailed,  rather  than  that  she  encountered 
a  storm  in  her  voyage.    Even  where  a  violent  stoTiii  has 
been  encountered,  if  it  cannot  be  fairly  inferred  that  the  dam- 
age resulted  from  the  storm,  a  ship  that  has  turned  odt  to  be 
Dou  lass  T   ^^^^  for  sea,  without  apparent  or  adequate  cause,  ought  to  be 
Scouyali,  4   presumed  by  a  jury  to  have  been  unsea worthy  before  the 
DOW.2G9.    commencement  of  the  voyage.     This  prr^sumpiion,  that  the 
W  ta     T     '^'^sea worth yness  which  has  been  developed,  without  ade- 
Clark,  I  Dow.^u^^c  cause  shown,  existed  at  the  commencement  of  a  voy- 
344.        age,  which  has  been  carelessly  called  a  rule  of  law,  is  onie  of 
those  presumptions  of  fact  which  are  recognized  by  the  law 
and  recommended  to  juries  as  settled  conclusions  that  have 
acquired  an  artificial  force  even  beyond  their  natural   influ- 
ence to  produce  belief.    This  presumption  ought  to  have  been 
brought  to  the  view  of  the  jury  when  their  attention  was 
turned  to  the  inferences  that  might  be  drawn  from  the  condi- 
tion of  the  vessel 'when  her  cargo  was  discharged.    In  ne- 
Hiiiianl  &    S^^^*  ^^  ^^^^  presumption  the  jury  have  relieved  a  common 
Brooks,  2    Carrier  from  the  burden,  which  lies  on  even  an  ordinary  bai- 
Rich.  S86j    lee,  of  showing  how  the  damage  was  done. 
The  motion  for  new  trial  is  granted. 
Richardson,  O'Nball,  Evans  and  Frost,  JJ.  concurred. 
Motion  granted. 


i 
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€r.  C.  Beyward  v.  Atidrew  Wallace.  Chailestok, 

Jan.  1650. 

The  presumption  always  is,  in  the  absence  of  proof,  that  the  parties  to  a  written  ^  ■       y    .    *^ 
agreement  between  them  have,  on  the  subject  matter,  expressed  their  whole     Heyward 

"Where  under  the  instructions  given  to  the  jury  they  might  well  be  considered  as  «*»«»• 

having  negatived  the  sufficiency  of  the  evidence  to  rebut  the  presumption  that 
the  bill  of  sale  of  a  vessel  contained  the  whole  agreement,  to  the  exclusion  of  any 
implied  warranty  of  soundness,  the  verdict  was  sustained. 


Before  the  Recorder,  in  the  City  Court  of  Charleston^ 

February  Term,  1849. 

His  Honor  the  Recorder  reports  as  follows  : 

This  was  an  action  of  assumpsit,  on  an  alledged  warranty 
upon  the  sale  by  the  defendant  to  the  plaintiff,  of  the  sloop 
South-Carolina,  in  regard  to  certain  particulars  in  which  plain- 
tiff alleged  she  was  deficient,  and  the  warranty  therefore  bro- 
ken, and  claimed  as  damages  the  sum  of  $298  and  interest. 

The  testimony  was  as  follows : 

Jerry  Walter,  sworn.  Witness  is  an  auctioneer,  was  em- 
ployed by  the  defendant  to  sell  the  sloop  South-Carolina,  at 
auction,  28th  of  February,  1848.  Sold  her  by  orders  of  de- 
fendant; advertised  her  and  described  her  by  directions  of 
defendant  in  the  Courier.  Advertisement,  dated  24th  Febru- 
ary, 1848. — "  Will  be  sold  on  Monday,  29th  inst.  on  Central, 
(late  Fraser's)  wharf,  south  side,  without  reserve,  the  remark- 
able fast  sailing  sloop,  recently  smack,  South-Carolina,  about 
45  tons,  has  just  been  new  planked,  bottomed  and  additional- 
ly timbered,  copper-fastened  from  keel  to  deck ;  is  well  found, 
perfectly  tight,  and  in  complete  order  for  employment. — Con- 
ditions cash.  Feb.  24th.''  She  was  sold  under  the  advertise- 
ment to  the  plaintiff.  Entry  in  sale  book,  $475.  Price  was 
paid  t6  witness,  the  notice  was  three  or  four  days  before  the 
sale.  The  same  vessel  was  afterwards  put  into  the  witness' 
hands  for  sale  (by  plaintiff,)  on  July  10th,  1848.  She  was 
sold,  and  account  sales  here  produced,  and  proved  by  wit- 
ness. 

Cross-examined.  Upon  the  first  sale,  through  witness,  from 
defendant  to  plaintiff,  the  vessel  was  in  good  order ;  she  had  a 
new  ceiling,  inside  bottom  new,  was  perfectly  tight;  she  was 
well  known  as  a  fishing  smack,  was  a  very  cheap  vessel, 
could  have  got  five  hundred  dollars  for  her  at  private  sale: 
she  was  resold  in  July.  Plaintiff  had  her  in  use;  plaintiff 
said  he  wanted  to  sell  her,  the  only  fault  was,  she  drew  too 
much  water  for  his  landing,  that  he  had  no  other  objection  to 
her.  When  brought  to  him  the  second  time,  the  vessel  was 
water  logged ;  asked  plaintiff  if  he  had  done  anything  to  pre- 
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CHAELBSToif,  seiTe  thc  bottom  from  worms ;  he  said  he  had  done  nothing ; 

Jan.  I860,    ^jjg  beam  bad  been  cut  away,  and  sails  torn  when  brought 

^^        ^        '  back,  it  was  with  difficulty  she  could  be  kept  from  sinking; 

Heywaid     ^Q|.|,jg  commence  eating  in  April,  would  eat  materially  in  less 

Wallace,     thaua  month  ;  in  mid-summerwoulddosoin  two  weeks.  The 

vessel  now  has  the  same  frame,  new  sails,  is  going  to  sell  her 

again ;  she  would  be  sufficient  for  a  voyage  to  the  Pacific ; 

such  a  vessel  would  be  worth  fifty  dollars  a  month. 

L%  reply.  The  only  fault  alleged  by  plaintiff  was  that  she 
drew  too  much  water  for  his  landing.  Witness  did  not  see 
her  bottom,  he  went  into  thehold^  it  was  all  dry.  There  was 
a  new  plank  ceiling.  Thinks  the  vessel  since  the  outlay  on 
her  worth  now  ^1000. 

TFm.  Bird^  sworn.  Witness  is  a  shipwright;  in  March, 
1848,  plaintiff  sent  the  vessel  to  grave  her  bottom;  found  her 
bottom  considerably  wormed,  or  worm  eaten  ;  had  to  put  one 
piece  of  plank  in  her  bottom ;  found  her  bottom  pieced,  holes 
which  had  been  necessary  to  her  as  a  smack  were  plugged 
up.  This,  witness  considered  unsafe  ;  did  not  consider  her 
newly  bottomed ;  she  was  brought  back  in  July,  had  made 
one  trip,  thought  her  unsafe,  and  that  she  required  a  new 
bottom ;  a  trip  to  Combahee  takes  about  two  weeks. 

Cross-examined.  Vessel  was  formerly  a  fishing  smack ; 
holes  were  plugged  up;  deck  good;  one  beam  had  been  cut 
away,  it  might  have  been  for  freight ;  timbers  were  good, 
except  about  the  well ;  charged  plaintiff  for  putting  in  a 
plank ;  worms  attack  new  plank  sooner  than  old  ;  they  at- 
tack in  a  month  if  care  be  not  taken.  In  July,  worms  are 
very  little  worse.  She  was  built  for  a  fishing  smack,  was 
narrow. 

In  reply.  In  March  would  not  have  given  four  hundred 
dollars — would  have  cost  from  two  to  three  hundred  dollars 
to  put  her  in  the  condition  represented  in  the  advertisement. 

Here  a  statement  was  made  by  Mr.  Walker,  plaintiff's  at- 
torney, which  was  admitted  by  Mr.  Seymour,  defendant's  at- 
torney, to  wit : 

That  on  the  22d  June,  1848,  Mr.  Walker,  for  plaintiff,  ad- 
dressed a  note  to  the  defendant,  complaining  of  defects  in  She 
vessel ;  that  on  the  23d,  Mr.  Seymour  said  he  would  appear 
for  the]  defendant ;  that  on  the  26th  June  the  vessel  was 
considered  as  tendered  to  defendant.  On  the  29th  of  June, 
advertisement  of  sale  was  furnished  Mr.  Seymour,  that  the 
re-sale  was  to  have  been  on  the  3d  of  July,  but  was  postpon- 
ed. That  on  the  8ih  of  July,  she  was  advertised  a  second 
time,  and  that  the  sale  took  place  on  the  10th  of  July. 

A  regular  account  of  this  resale  was  produced  and  proved ; 
the  neit  sales  was  $176  90,  which  being  deducted  from  $475, 
the  price  paid  by  plaintiff,  left  the  sum  of  $298  10,  which  he 
claimed  from  the  aefendant  as  damages,  with  interest. 

Here  the  plaintiff  closed. 
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The  defendant  introduced  the  following  testimony :  CBAKLKtroir, 

jR.  J,  Easoiij  sworn.    Knows  the  vessel ;  when  first  sold    ^•'^  ^®^' 
by  defendant  to  plainiiff,  she  appeared  to  be  in  good  order  j*^        ^        ' 
the  second  liine  when  she  came  back,  she  looked  like  a  wreck,    H«y^"* 
appeared  not  to  have  been  taken  care  of;  did  not  look  like    Wallace, 
the  same  vessel,  was  leaking,  she  was  then  on  South  Bay,  no 
one  taking  care  of  her,  she  could  not  be  brought  round.    At 
the  first  sale  she  was  tight,  dry,  her  sails  good.    In  June, 
plaintiff  asked  witness  if  he  would  sell  her  for  him;  plaintifi* 
only  complained  that  she  drew  too  much  water :  afterwards, 
late  in  June,  plaintiff  went  to  Walter  to  sell  her.    The  vessel 
had  been  employed  in  bringing  cotton  and  corn  from  the  south, 
and  in  carrying  provisions  there. 

Cross-examiiied,  Witness  did  not  examine  vessel  at  first 
sale,  judged  she  was  in  good  order  from  her  appearance. 
Plaiiuiff  afterwards  objected  to  Walter,  that  she  did  not  an- 
swer the  advertisement ;  had  not  a  sound  bottom ;  when  wit- 
ness SLW  her  at  South-Bay,  she  was  at  Mr.  Bird's  ship-yard. 
Uer  sails  were  sound  when  first  sold,  vessel  painted  and  in 
good  order. 

In  reply.  She  was  lying  on  her  side  at  ship-yard,  no  one 
takhig  any  care  of  her. 

/  T,  Brown^  sworn.  Witness  is  a  seaman,  knows  vessel, 
ofiered  plaintiff  six  hundred  dollars  for  her,  just  after  he  had 
purchased  her,  plaintiff  refused  ;  was  then  in  good  condition; 
examined  her  with  a  view  to  purchase,  every  thing  was  in 

!;ood  order,  she  was  considered  a  fast  sailer ;  used  to  bring 
reight.  Plaintiff  asked  witness  how  much  she  would  carry. 
Has  seen  her  in  plaintiff's  service ;  she  went  to  Beaufort, 
Bluffton,  for  freight ;  has  seen  cotton  brought  by  her;  vessel  . 
lying  in  the  dock  gets  injured  in  three  weeks;  pieces  are  put 
in  when  the  worms  are  bad ;  should  g^ave  every  six  weeks ; 
worms  are  not  so  bad  when  running  partly  in  fresh,  and  part- 
ly in  salt  water,  alternately. 

Cross-excnnined.  Witness  bid  himself  at  the  sale,  heard 
advertisement  read;  witness  offered  six  hundred  dollars. 

Captain  Rase^  pworn.  Was  employed  by  |>laintiff  to  sail 
this  vessel,  has  been  three  or  four  trips  for  freight  to  Beaufort, 
Bluffton  and  Whitehall ;  for  about  two  months  vessel  was  ful- 
ly employed ;  witness  informed  plaintiff  she  drew  too  much 
water,  got  ashore  once  or  twice,  was  loaded  ;  got  agrourtd  al- 
most every  trip,  and  was  strained ;  ves.sel  carried  provisions 
from  plaintiff's  in  town,  and  brought  back  produce  from  the 
country. 

Cross-examined.  All  vessels  are  liable  to  get  on  sand  and 
mud  banks. 

In  reply.  Got  on  hard  banks,  vessel  was  much  strained, 
witness  refused  to  go  in  her  any  longer. 

Mr.  Brown^  re-called.  Vessel  would  be  worth  $76  a  month 
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Cha&leston,  on  hire ;  would  clear  about  $200  a  month  in  freight,  clear  of 
^  Jan  1850.    expenses. 

"^        "     Here  it  was  admitted,  that  a  bill  of  sale  under  seal,  for  the 
ueywaia    ygggg)^  j,^^  been  duly  executed  by  defendant,  to  the  plaintiff, 
Wallace,     and  delivered,  without  any  warranty  whatever,  as  to  sound- 
ness, containing  only  the  name  of  the  vessel,  without  further 
description. 

Here  the  testimony  was  closed,  and  the  case  was  argued 
fully  to  the  jury. 

It  appeared  in  my  judgment,  to  be  a  case  almost  exclusive- 
ly for  the  jury,  presenting  for  the  most  part  mere  questions  of 
fact,  and  not  involving,  as  it  appeared  by  the  argument  of  the 
counsel  on  either  side,  any  nice  distinctions  as  to  the  law.  I 
charged  the  jury,  that  as  the  plaintiff's  action  was  founded 
upon  an  alleged  warranty,  it  was  necessary  he  should  satisfy 
them  by  proof,  first,  that  there  was  a  warranty;  secondly, 
that  the  warranty  was  broken ;  and  thirdly,  if  any  and  what 
damages  had  been  sustained  by  the  plaintiff  from  the  breach 
of  it  on  the  part  of  the  defendant.  The  plaintiff  relied  main* 
ly,  if  not  altogether,  at  the  trial,  upon  the  printed  advertise- 
ment of  the  sale  of  the  vessel,  as  evidence  of  and  containing 
the  warranty  upon  which  the  sale  was  made.  Upon  this  sub- 
ject, I  stated  to  the  jury,  that  it  did  not  necessarily  follow,  that 
where  an  article  is  advertised  for  sale,  set  out  and  described 
in  very  minute  particulai*s,  and  with  many  recommendations, 
and  a  sale  is  subsequently  made  at  public  auction,  at  the  time 
and  in  pursuance  of  the  advertisement,  especially  where  the 

Eurchaser  has  an  opportunity  to  examine  the  article  before- 
and,  that  the  terms  in  which  the  article  is  described  in  the 
advertisement,  are  therefore  to  be  considered  as  entering  into 
and  raising  a  contractor  warranty  on  the  part  of  the  seller,  to 
the  extent  of  the  terms  used  in  the  advertisement.  It  seemed 
indisputable  that  the  terms  used  in  such  an  advertisement, 
would  not  apply  to  matters  open  to  the  inspection  of  the  pur- 
chaser, whose  examination  of  the  article  was  invited,  and  in 
regard  to  which  no  fraud  or  concealment  was  practised,  or 
alleged  to  have  been  practised,  on  the  part  of  the  seller.  I 
submitted  it  as  a  ^  fact,  therefore,  for  the  jury  to  determine, 
whether  the  description  of  the  vessel,  contained  in  the  adver- 
tisement, and  to  what  extent,  entered  into  and  formed  a  part 
of  the  contract  of  sale,  thus  made  at  auction,  and  according  to 
the  understanding  of  the  parties,  was  adopted,  and  became  a 
warranty  on  the  part  of  the  seller.  In  this  connection,  I  ad- 
verted to  the  fact  admitted  by  the  plaintiff's  counsel,  that  a 
formal  bill  of  sale  under  seal,  which  I  regarded  as  the  high- 
est evidence  of  the  contract,  had  been  drawn  out,  executed 
and  delivered  by  the  defendant  to  the  plaintiff,  and  accepted 
by  him,  in  which  there  was  no  warranty  whatever,  as  strong. 
If  not  conclusive,  evidence  to  shew  that  no  warranty  was 
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intended,  and  that  none  finally  entered  into  the  conaummation  CBAiLKrrov, 
of  the  contract  of  sale.  Assuming,  however,  that  there  was  a^  ^"'  **^- 
warranty  in  this  case,  either  from  the  advertisement,  or  infer-  "^ 
iib!e  from  the  price  paid  for  the  vessel,  either  as  it  respected 
her  having  been  newly  bottomed,  or  in  other  particulars,  in 
which  she  was  alleged  to  be  deficient,  I  submitted  to  the  jury^ 
as  a  matter  exclusively  for  them  to  determine,  whether  the 
evidence  satisfied  them  that  the  warranty  had  been  broken, 
and  if  so,  to  what  extent,  and  what  damages  the  plaintifil'haa 
sustained.  Upon  this  part  of  the  case,  I  directed  the  atten* 
tion  of  the  jury  particularly  to  the  testimony  of  Mn  Walter, 
who  swore  that  the  plaintiff,  after  he  had  the  vessel  in  his 
possession  and  use  for  a  considerable  time,  told  him  **  that  he 
wished  to  sell  her,  that  the  only  fault  be  found  was,  that  she 
drew  too  much  water  for  his  landing,  and  that  he  had  no  other 
objection  to  her,"  ad  going  to  shew  either  that  according  to 
his  understanding  of  the  contract  of  sale,  there  was  no  war- 
ranty, or  if  there  was,  it  had  not  been  broken  in  any  essen- 
tial particular.  All  the  facts  in  the  case,  as  well  as  the  ques- 
tion of  damages,  were  left  entirely  to  the  jury,  who  found  a 
verdict  for  the  defendant. 

His  Honor  having  reported  the  following  additional  matter, 
has  directed  it  to  be  here  placed  as  a 

NOTR 

The  testimony  of  William  Bird^  as  stated  in  my  report, 
contains  all  that  1  find  in  my  notes  of  his  evidence.  I  have, 
however,  a  strong  impression  on  my  mind,  that  in  answer  to 
some  question,  he  stated  that  he  had  not  communicated  to 
Mr.  Hey  ward  the  facts  which  he  testified  to,  in  relation  to 
the  condition  of  the  vessel,  when  she  first  came  into  his  bands 
for  graving  in  March ;  and  tha^  therefore,  the  knowledge  of 
Mr.  Hey  ward,  in  this  respect,  (as  far  as  Mr.  Bird  was  con- 
cerned,) was  to  be  considered  as  inferrible  from  the  payment 
of  Mr.  Bird's  bill,  in  which  this  item  is  supposed  to  be  includ- 
ed. The  time  of  the  payment  of  this  bill  of  Bird's  is  not  stat- 
ed in  the  evidence. 

A  motion  to  set  aside  the  verdict^  and  for  a  new  trial,  was 
made  in  the  Court  of  Appeals,  on  the  following  grounds : 

1.  Because  his  Honor  erred  in  charging  the  jury,  that  the 
advertisement  under  which  the  sale  of  the  sloop  was  made, 
was  no  warranty  of  her  condition  at  the  time  of  sale ;  and 
that  the  maxim  simplex  commendaiio  mm  obligate  had  ap- 
plication to  the  circumstances  of  this  case. 

2.  Because  the  advertisemetU  amounted  to  a  special  agree- 
ment to  sell  a  vessel  in  a  certain  condition,  with  respect  to 
certain  named  particulars,  and  the  evidence  shews  that  there 
was  a  material  deviation  from  her  condition  as  described  in 
the  adveitisemeni. 

2i 
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Cbarlettoiv,     3.  Because  bis  Hooor  ought  to  have  chaiged  the  jury,  that 

Jan.  1850.    the  advertisement  of  sale  of  the  sloop  was  a  warranty  of 

^    ""''''"T^  the  character  and  condition  of  the  sloop  when  sold,  and  that 

Heywiud    ^j^^  plaintiff  was  entitled  to  a  verdict,  if  the  testimony  shewed 

Waliace.    a  material  deviation  from  the  warranty ;  which  he  omitled  to 

do. 

4.  Because  the  plaintiff  purchased  the  sloop  at  public  auc- 
tion, at  its  market  value,,  a  sound  price,  and  was  entitled  to 
receiv&a  sound  commodity,  or  at  least  corresponding  with  the 
description  given  by  the  pubUc  advertisement  of  sale,  under 
which  the  sale  was  made. 

6.  Because  the  plaintiff  proved  beyond  question,  that  the 
advertisement  was  drawn  according  to  the  direction  of  the 
defendant ;  that  the  vessel  was  sold  per  advertisement ;  that 
the  plaintiff  bought  and  paid  the  purchase  money ;  that  the 
sloop  did  not  answer  the  warranty,  inasmuch  as  she  had.  not 
been  new  planked,  bottomed,  &^, ;  that  the  plaintiff  did  not 
discover  it  before  the  end  of  June,  1848;  that  be  immediate- 
ly tendered  her  back,  and  on  the  refusal  of  the  defendant  to 
take  her,  bad  her  re-sold  at  his  risk,  and  brought  his  suit  for 
the  loss,  and  was  therefore  entitled  to  a  verdict  The  proof 
being  that  it  would  have  taken  from  two  to  three  hundred 
dollars  to  have  put  her  in  the  condition  she  was  represented 
to  have  been  in  by  the  advertisement. 

6.  Because  the  verdict  is  in  other  respects  contrary  to  law 
and  the  evidence. 

£f.  Pinckney  Walker^  for  the  motion. 

/?.  TF.  Seymour^  contra. 

Curia  J  per  Wardlaw,  J.— This  was  an  action  of  assump- 
sii  on  the  contract, — not  of  case  for  a  false  representation.  The 
representation  that  the  sloop  ''  has  just  been  new  planked, 
bottomed  and  additionally  timbered,"  which  was  contained  in 
the  advertisement,  was  a  deliberate  statement  of  matters  as 
facts  within  the  knowledge  of  the  seller,  which  was  well  cal- 
culated to  give  confidence,  and  if  it  was  false,  the  falsehood 
is  not  extenuated  by  any  thing  in  the  law  concerning  the  sim* 
pie  commendation  which  a  seller  may  give,  or  the  bias  which 
is  indulged  in  mere  matters  of  opinion.  If  nothing  else  but 
the  subsequent  inspection  by  the  purchaser  opposed,  there 
should  be  no  hesitation  in  holding  the  representation  to  be  a 
warranty  of  the  particulars  represented,  for  very  clear  evi- 
dence that  the  purchaser  did  not  at  all  rely  on  it  would  then 
be  requisite  to  shew  that  it  did  not  enter  into  the  contract. 

But  the  bill  of  sale,  which  contains  a  warranty  of  title  and 
is  silent  as  to  the  conditi6n  of  the  vessel,  is  said  to  shew,  in 
writing,  the  agreement  between  the  parties,  and  thus  to  ex- 
clude all  warranty,  or  other  stipulation  not  therein  mentioned. 
*  ^^  ^^  So  it  was  decided,  and  in  relation  to  the  sale  of  a  ship,  too,  in 
1  Sirob.  407.  Ponster  v.  Fobes.    Our  own  cado  of  Wood  v.  Ashe,  whilst  it 
1  MoC.  421.  admits,  according  to  WMs  v.  Spears^  that  a  bill  of  sale  of  a 
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slare  which  contains  only  a  warranty  of  title  does  not  ex- C"a*^««Jw» 
elude  the  implied  warranty  of  soundness,  holds  that  where  ^  Jan.i850.  ^ 
the  implication  of  warranty  does  not  arise,  such  a  bill  of  sale    d   ""^ 
is  evidence  of  tlie  whole  contract,  and  no  express  warranty  of      ^ 
soundness  can  be  added  to  it  by  parol.    As  to  the  implied    Waikee. 
warranty,  our  doctrine  seems  to  be  that  notwithstanding  a 
writing  which  contains  a  warranty  of  title  only,  the  implied 
warranty,  wherever  it  would  arise  if  there  was  no  writing,  is 
tacitly  annexed  by  the  law  as  an  incident  of  the  agreement 
which  the  parties  are  presumed  to  have  had  in  their  contem-  g^  3  staikie 
plation.     The  case  ot  Whitfield  v.  McLeod  shews  that  the  Ey.  4a3a  3 
warranty  of  soundness  of  a  ship,  as  of  any  other  chattel,  will  ^g***-  5^- 
be  implied  from  a  fair  price,  if  the  implication  be  not  rebutted.        *^' 
If,  then,  the  implied  general  warranty  of  soundness  would 
serve  the  plaintiff's  case,  to  that  he  might  resort ;  but  the 
evidence  shews  clearly  that  if  the  plaintiff  can  recover  at  all 
he  must  recover  upon  a  special  express  warranty,  that  the 
vessel  was  new  bottomed.    He  says  that  the  bill  of  sale  was 
required  by  Act  of  Congress,  to  give  to  the  ves^l,  in  the 
hands  of  the  purchaser,  the  privileges  which  pertain  to  a  re- 
gistered vessel  owned  by  a  citizen  of  the  United  States ;  that 
it  was  intended  to  express  one  branch  only  and  not  the  whole 
of  the  contract  between  the  parties ;  and  that  there  is  nothing 
in  the  law  prohibiting  the  varying  of  a  writing  by  parol,  See  3  Scarkie 
which  forbids  the  establishment  by  parol  of  another  branch  ^'  ^^^^1^, 
of  the  contract,  or  of  an  independent  collateral  stipulation  13  mw.  ui 
which  no  statute  requires  to  be  in  writing. 

Without  here  inquiring  how  far,  in  such  a  case  as  this,  pa- 
rol evidence  of  a  special  warranty  might  be  admitted  without 
varying  the  terms  of  the  written  agreement,  or  contradicting 
the  authority  of  Wood  v.  Ashe,  it  is  sufficient  to  observe,  first, 
that  the  presumption  always  is,  in  the  absence  of  proof,  that 
the  parties  to  any  written  agreement  between  them  have,  on 
the  subject  matter,  expressed  their  whole  agreement;  and  se- 
cond, that  under  the  instructions  which  were  given  in  this 
case,  the  jury  may  well  be  considered  to  have  negatived  the 
sufficiency  of  the  evidence  to  rebut  this  presumption.  Indeed 
the  final  view  taken  of  the  ease  by  the  Recorder,  seems  to 
have  left  the  jury  at  full  liberty  to  find  the  special  warranty, 
and  assuming  it,  to  proceed  to  the  questions  of  breach  and 
damages.  The  long  delay  of  complaint  on  the  part  of  the 
plaintiff,  the  opportunities  which  with  suitable  diligence  he 
might  have  enjoyed  of  soon  discovering  the  defect  now  com- 

Elained  of,  his  expressions  of  satisfaction  with  every  thing 
ut  the  draft  of  the  vessel,  his  serviceable  use  of  her,  and  her 
great  deterioration  before  the  re-sale,  seem  in  any  view  to  jus- 
tify the  verdict. 

The  motion  is  dismissed. 
Evans  and  Frost,  JJ.  concurred. 
refused. 
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Cbarlesi^n,     Samuel  Martin  v.  The  Executors  of  Samuel  Hamlin. 

Jan.  1860. 

^   ■     V     ■  ^  Where  there  was  no  suspicion  of  unfiumess,  a  writing  on  a  separate  sheet  o£ 

Martin  P^P^'i  >^<>^  signed  by  the  testator,  but  connect  by  the  sense  and  the  dqiend- 

-,  ^* .  ence  of  one  part  upon  the  other  with  a  second  sheet,  the  last  page  of  which 

was  properly  signed  and  attested,  and  which,  when  offered  for  probate,  was 

recognized  by  the  witnesses,  was  A«2^.by  the  Court  to  be  a  part  of  the  will. 


Before  Frost,  J.  at  Charleston^  October^  1849. 

Thia  was  an  appeal  from  the  decree  of  the  Ordinary  of 
Charleston  district,  admitting  to  probate  the  last  will  and  tes- 
tament of  Samuel  Hamlin. 

The  only  ground  taken  in  the  suggestion  in  opposition  to 
the  decree  was  that  '*  the  two  sheets  of  paper,  on  which  the 
said  last  will  and  testament  purports  to  have  been  writteni 
should  not  be  admitted  to  probate,  as  such  last  will  and  tea* 
tament,  because  the  first  sheet  of  paper  was  separate  from 
and  not  attached  to  the  other  sheet  of  paper,  and  was  not 
signed,  in  any  part  thereof,  by  the  supposed  testator." 

To  this  suggestion  the  executors  demurred,  and  for  cause 
aver  that  "  it  is  not  required  by  the  law  of  the  land,  that  the 
first  sheet  of  paper  should  have  been  attached  to  the  other ; 
or  should  have  been  signed  in  any  part  thereof  by  the  tes- 
tator." 

The  original  will  was  produced.  It  was  written  on  two 
entire  sheets  of  paper,  and  extended  over  «ix  pages.  One 
sheet  was  inserted  in  the  other.  The  will  was  commenced 
on  the  first  page  of  the  external  sheet,  and  extending  through 
the  first  and  second  pages,  was  continued  on  the  first  page  of 
the  second  sheet,  and  through  the  other  pages  of  the  second 
sheet,  concluding  on  the  fourth  page ;  on  which  page  the 
signature  of  the  testator  and  the  attestation  oi  the  subscrib- 
ing witnesses  were  written.  The  second  sheet,  thus  execu- 
ted, was  folded  within  the  first ;  and  on  the  last  blank  page 
of  the  first  sheet,  which  enveloped  the  entire  will,  is  en- 
dorsed, <*  last  will  and  testament  of  Samuel  Hamlin." 

The  decree  of  the  Ordmary  was  also  produced  and  read. 
In  that  it  is  stated  that  the  witnesses  testified,  '^the  paper 

J>ropouQded,  is  the  same  they  subscribed ;  and  that  it  was 
bided  up  by  Mr.  duash,  (who  wrote  the  will,)  and  endorsed 
in  their  presence,  and  in  the  presence  of  the  deceased,  in  the 
manner  stated ;"  that  the  conclusion  of  the  second  page  of 
the  first  sheet,  and  the  beginning  of  the  first  page  of  the  ae- 
cond  sheet,  form  parts  of  one  sentence,  and  are  written  in  the 
same  hand  and  with  the  same  ink.  Various  provisions  of 
the  will,  contained  in  the  separate  sheets  of  paper,  are  refer- 
red to  by  the  Ordinary,  showing  the  consistency  of  the  aev- 
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•ral  parts  of  the  will,  written  od  the  two  sheets,  and  the  con-  CuAmuuerov, 
nectioa  and  dependence  of  the  two  parts  on  each  other,  in    J^-^^^ 
confirmation  of  his  conclusion  that  the  two  sheets  of  paper  **•      ^  . 
do,  in  fact,  contain  the  last  will  and  testament  of  the  de^      Mmnm 
ceased ;  and  that  both  were  united  in  the  act  and  intention     MamUB. 
of  the  testator  when  he  signed  his  name  on  the  second  sheet, 
and  had  his  signature  attested  by  the  subscription  of  the  per- 
sons whom  he  had  called  to  witness  ttie  execution  of  his 
will. 

Judgment  was  given  for  the  demurrer. 

His  Honor  said,  if  the  suggestion  be  considered  abstractly, 
without  reference  to  the  facts  stated  in  the  decree  of  the  Or^ 
dinary,  in  supp(Nt  of  the  union  of  both  sheets  of  paper  in 
the  act  and  intention  of  the  testator  when  he  signed  one 
sheet ;  then  it  is  plain  that  the  law  does  not  require  a  will 
should  be  written  on  one  sheet  of  paper  only ;  nor,  if  written 
on  more  than  one  sheet,  that  all  the  sheets  should  be  execu- 
ted with  the  legal  formalities ;  and  it  cannot,  therefore,  be 
affirmed  that  a  will  is  not  executed  conformably  to  the  stat- 
ute, because  it  is  written  on  more  than  one  sheet,  and  is  sub- 
scribed and  attested  c»nly  on  one  sheet. 

If  the  suggestion  be  considered  as  a  denial  that  the  facts 
stated  in  the  decree,  in  support  of  the  execution  of  the  two 
sheets  of  paper,  as  one  instrument,  by  the  deceased,  are  suffi- 
cient for  the  admission  of  the  same  to  probate,  as  his  last  will 
and  testament,  then  also  judgment  miist  be  given  for  the  de* 
murrer ;  because  the  suggestion  makes  an  issue  of  law  on  a 
question  of  fact. 

A  motion  was  made  in  the  Court  of  Af^nals  to  reverse 
bis  Honor's  judgment,  as  contrary  to  law. 

Northrapj  for  the  motion. 
JLesesne^  contra. 

Curia,  per  Wardlaw,  J. — In  strictness  the  question  of 
law  presented  by  the  suggestion  and  demurrer  thereto,  is 
whether  a  writing  which  is  on  a  separate  sheet  and  not  sign- 
ed by  the  testator,  can  be  part  of  a  will  which  has  been  pro- 
perly signed  and  attested.  If  the  separate  writing  be  in 
existence  at  the  execution  of  the  will,  and  be  referred  to  by 
the  will  and  described  so  that  it  may  be  known  without  mis- 
take, it  is  incorporated  into  the  will.  Of  this  there  is  no  doubt,  ^^^^'*"''- 
and,  therefore,  according  to  exact  pleading,  the  demurrer 
should  be  sustained." 

But  the  question  upon  which  the  opinion  of  the  Court  has 
been  sought  is  this ;  was  there  here  sufficient  proof  of  the  exe- 
cution of  the  first  sheet  to  make  it  part  of  the  wilt,  supposing 
all  the  facts  stated  by  the  Ordinary  to  have  been  found  by  a 
special  verdict?  The  first  shset  was  not  signed  by  the  testator, 
but  was  at  his  hand  when  he  signed  the  other  sheet,  and  was 
embraced  in  unequivocal  acts  of  publication.    It  was  not  at- 
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CBARLBtTON,  tEched  to  tho  other  sheet  by  any  material  ligament,  but  was 
Jan.  I860,    connected  by  the  sense  and  the  dependence  of  one  part  upon 

^     77^.     '  the  other,  showing  that  both  constituted  one  whole.    There 
^Jl*^     is  no  single  circumstance  to  induce  suspicion,  and  in  ail  the 
Hamlia.     circumstances  distinct  evidence  of  fairness. 

The  case  of  Pearson  v.    Wright  contains  an  opinion  of 

*  335  'Judge  Cheves,  that  the  signing  of  both  sheets  by  the  testa- 
tor,  in  such  a  case,  is  not  requisite :  but  that  opinion  is  said 

3  5?'^/'']^  ^^  ^  obiter  dictum.    In  the  case  of  Bond  v.  SeaweUy  two 

^  ^^45^' separate  sheets  not  tied,  pinned  or  otherwise  attached  to  each 
other,  were  signed  on  every  page  by  the  testator,  but  only 
the  last  sheet  was  seen  by  two  of  the  attesting  witnessesi,  and 
upon  it  was  the  attestation.  The  Court  was  of  opinion  that 
if  the  first  sheet  was  then  in  the  room,  it  was  included  in 
the  execution,  and  that  the  intention  to  include  it  being  plain, 
the  jury  should  be  directed  to  presume  that  it  was  in  the 
room. 

One  signing  by  the  testator,  and  one  attestation  only,  are 
required  by  the  statute,  and  it  has  never  been  contended  that 
where  there  are  several  sheets  every  one  should  be  separately 
attested,  but  only  that  every  one  should  be  signed.  His  sign- 
ing of  a  sheet  which  is  not  attested,  does  not  make  it  a  will : 
it  is  a  safe  and  prudent  means  of  guarding  against  frauds, 
but  in  a  question  of  execution  under  the  statute,  it  serves 
only  to  indicate  the  intention  of  the  testator  to  include  that 
sheerin  the  execution,  of  which  the  formalities  are  written 
on  another  sheet.  Any  other  distinct  act,  indicating  the  in- 
tention, would  serve  the  same  purpose,  even  as  to  a  separate 
writing  not  incorporated  into  the  will  by  references,  if  the 
tseparate  writing  be  present,  and  the  witnesses  who  attest  can 
prove  that  it  was  a  part  of  the  general  instrument  which 
was  signed  and  executed.  In  proportioii  as  the  identity  of 
the  separate  paper  and  the  intention  to  include  it  are  other- 
wise manifested,  may  the  memory  of  the  witnesses  be  dis- 
pensed with.  Where  it  is  exactly  described  in  the  attested 
paper,  the  separate  paper  need  not  be  at  all  known  to  the 
witnesses,  or  present  at  the  time  of  execution.  Where  the 
separate  writing  is  not  described,  but  is  strongly  connected 
by  sense,  and  is  signed  by  the  testator,  the  case  of  Bond  v. 
Seawell  shows  that  it  is  sufficient  if  the  edges  of  il  were  seen 
by  the  witnesses,  and  even  if,  although  not  at  all  seen  by 
them,  it  was  actually  present. 

Shall  it,  then,  it  is  asked,  depend  upon  the  honesty  and 
memory  of  the  witnesses  to  decide  what  is  the  will?  As  to 
all  those  matters  which  were  necessary  to  the  validity  of  a 
will  at  common  law,  the  statute  has  made  no  alteration,  as 
for  instance  the  competency  of  the  testator,  bis  freedom  from 
restraint,  his  understanding  of  the  contents,  the  reading  of 
the  will  to  him  if  he  is  blind, — and  as  to  these  a  will,  like 
any  other  instrument,  must  depend  upon  the  testimony  of 
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witnesses,  sometimes  of  a  single  witness.  The  superadded  CHARLcmir, 
requisites  of  the  statute  must  be  exactly  complied  with,  but^  Jan.  leso.^ 
the  compliance  in  each  particular  is  a  question  of  fact  de-^  T^Z  ' 
pending  upon  witnesses.  In  the  question  of  attestation  is  ^^|^^ 
involved  the  inquiry,  what  is  attested?  and  that  when  the  HamUn. 
writing  is  all  on  one  paper,  no  less  than  when  it  is  on  several 
papers.  It  is  prudent  to  attach  together  in  a  firm  manner 
beyond  suspicion  of  unfairness,  all  the  parts  of  a  will  or 
other  instrument;  and  where  there  is  ground  for  suspicion,  or 
any  uuusual  circumstance,  the  proof  of  intention  to  include 
both  in  the  execution,  and  of  actual  conjunction  of  them  in 
the  act,  should  be  clear  to  connect  detached  papers  as  one  in- 
strument. But  if,  where  no  unfairness  can  be  suspected,  and 
the  union  in  the  intention  and  act  of  the  testator  is  manifest, 
a  will  must  be  defeated  for  want  of  some  material  connexion 
of  different  sheets  which  have  not  been  separately  signed  by 
the  testator,  then  the  same  result  would  follow  if  after  exec- 
ution, as  in  this  case,  on  the  last  sheet,  the  testator  should, 
himself,  carefully  bind  the  sheets  together  with  tape  and  wax, 
and  then  sign  his  name  on  every  page,  all  in  the  presence  of 
the  witnesses  who  had  previously  attested  the  last  sheet 
whilst  it  was  detached;  for  neither  testator  nor  witnesses  can, 
after  the  execution,  incorporate  into  a  will  any  thing  which 
was  not  in  it  at  the  execution,  without  a  renewal  of  the  re- 
quisite formalities.  By  some  possible  freak  or  accident,  sep- 
arate devises  and  bequests,  unconnected  by  reference  or 
otherwise,  might  be  written  on  separate  slips  of  paper,  and 
all  bein^ present  and  included  in  the  intention  and  act  of  ex- 
ecution, be  presented  as  a  single  will ;  and  it  might  be  hard 
for  any  witness  to  say  which  of  these  slips  was  and  which 
was  not  included  in  the  execution.  The  prudence  of  either 
witness  or  testator  would  prevent  such  a  case.  On  the  other 
hand  cases  may  be  imagined  of  a  sheet  which  was  pinned  or 
otherwise  attached  to  the  attested  sheet  being  detached — of 
a  sheet  which  was  signed,  being  in  whole  or  in  part  abstrac- 
ted or  altered  ;  of  sheets  which  were  signed,  but  afterwards 
rejected  and  not  intended  to  constitute  part  of  the  will,  being 
at  hand  when  other  sheets  were  executed.  Frauds  may  be 
perpetrated,  and  the  memory  of  witnesses  must  be  invoked, 
whatever  rules  may  be  adopted.  All  such'  cases  only  present 
questions  of  fact.  We  cannot  add  to  the  requisites  of  the 
statute,  by  requiring  indispensably  that  each  sheet  of  a  will, 
that  as  a  whole  has  been  properly  executed,  shall  be  either 
signed  by  the  testator,  tied  to  the  paper  upon  which  the  at- 
testation is  written,  or  authenticated  by  any  other  formality 
which  the  statute  has  not  presented. 

The  motion  is  dismissed. 

Richardson,  O'Neall,  Evans  and  Frost,  JJ.  concurred. 
Motion  refused. 
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CHARLESToir,  McDetfi/uxid  and  vnfe  v.  /  B.  Earnest 

Jan.  1860. 
^-  ■   -V        "^  Ordering  a  case  on  for  trial,  and  gnmting  a  motion  for  nonsuit,  are  entirely  triib- 
McDarmaid      in  the  diacretion  of  the  Circuit  Judge. 

^*  After  a  nonaoithaa  been  granted  the  Judge  cannot,  without  the  consent  of  die  par- 

^'™*'^  ty  in  whose  faror  it  has  been  granted,  or  his  attorneys,  set  it  aside  and  restoie 
the  case  to  the  docket;  for  the  nonsuit  is  as  much  a  legal  ending  of  the  cause  as 
ayerdict 

Before  Faosx,  J.  at  Charleston^  October,  1849. 

This  case  had  been  called  several  times,  and  as  often  pas- 
sed, because  the  attorney  for  the  plaintiff  did  not  appear  to 
answer  to  it,  and  no  other  attorney  was  instructed  to  do  so 
in  his  stead.  The  defendant's  attorneys  were  present,  and 
declared  they  were  ready,  and  desirous  that  it  should  be  dis- 
posed of;  and  demanded  a  trial.  This  demand  was  put  off 
until  the  last  and  peremptory  call  of  the  docket.  The  attor- 
ney for  the  plaintiff  still  not  appearing,  and  no  sulBicient  ex- 
cuse for  his  absence  being  made  known  to  the  Court,  the 
plaintiff  was  non-suited.  It  appeared  that  the  plaintiff's  at- 
torney had  gone  to  the  North  on  business.  It  was  not  under- 
stood to  be  professional  business.  But  even  if  the  plaintiff's 
attorney  had  accepted  a  retainer  in  a  cause  in  the  Court  of 
another  State,  that  was  not  sufficien't  to  suspend,  in  our 
Courts,  the  trial  of  the  many  cases  in  which  he  appeared. 

On  the  day  assigned  for  hearing  motions,  a  motion  was 
made  to  set  aside  the  nonsuit.  The  ground  of  appeal  is  alto- 
gether vague  and  indefinite,  and  does  not  disclose  the  circum- 
stances on  which  the  appellant  relies  to  shew  that  the  non- 
suit should,  in  common  justice,  have  been  set  aside.  Cases 
on  the  country  issue  docket  were  continued  for  various  caus- 
es shewn.  But  the  plaintiff  shewed  no  cause.  The  only 
ground  on  which  the  plaintiff  insisted,  in  support  of  his  mo- 
tion, was  the  prevailing  fever,  which  deterred  many  persons 
from  coming  into  the  city.  In  some  cases  this  apprehension, 
which  kept  away  witnesses  or  parties,  was  allowed  as  suffi- 
cient ground  for  continuance.  It  was  not  shewn  by  any  affi- 
davit at  the  hearing  of  the  motion,  that  the  plaintiff  or  bis 
witnesses  were  kept  away  from  Court  by  this  apprehension. 
It  was  only  urged,  in  argument,  that  the  cause  shewn  in  other 
cases,  should  be  assumed  in  this  case.  There  was  no  evi- 
dence that  the  plaintiff  had  been  notified  or  his  witnesses 
supcenaed  to  attend  the  Court.  Such  attendance  would  have 
been  useless,  when  the  plaintiff's  attorney  was  absent  from 
the  Suite. 

The  motion  to  set  aside  the  nonsuit  was  refused. 

The  motion  was  renewed  in  the  Court  of  Appeals,  upcm 
the  ground : 
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That  by  the  course  of  the  Court,  and  the  facts  stated  on  ^f^'^'J^]^** 
the  rule,  the  Court  was  bound,  in  commou  justice,  to  put  this    ^^'  ^^^' 
case  on  the  same  footing  as  every  other  case  on  the  issue  dock-^ 
et  of  country  cases. . 

Bmj.  P.  Hunt  4*  Son^  for  the  motion. 

Seigling,  contra. 

CuriOj  per  O^Neall,  J. — In  this  case;  we  think  the  whole 
matter  complained  of,  as  to  ordering  the  case  on  for  trial,  and 
granting  the  motion  for  non-suit,  was  entirely  within  the  dis- 
cretion of  the  Judge  below. 

After  the  non-suit  was  granted,  the  Judge  could  not,  with- 
out the  consent  of  the  defendant,  or  his  attorneys,  set  it  aside, 
and  restore  the  case  to  the  docket ;  for  the  nonsuit  is  as  much 
a  legal  ending  of  the  cause  as  a  verdict ;  and  in  the  case  of 
7%6  Ex'trs,  of  Thomas  v.  /.  4^  /  D.  Brown^  it  was  held  that  1  BicC.567. 
the  Judge  who  tried  the  cause  could  not  set  aside  the  verdict 
and  grant  a  new  trial.  The  same  consequence  must  attend 
a  nonsuit. 

That  no  Court  has  the  power  to  set  aside  a  non-suit,  pro- 
perly ordered,  without  the  consent  of  the  party  in  whose  fa- 
vor it  is  rendered,  is  the  plain  inference  from  McColum  v.  sBail6v,eo8. 
Massey  and  McNeUL 

The  motion  is  dismissed. 

RxcHARDSON,  EvANs  aud  Frost,  JX  concurred^ 

Wardlaw,  J. — I  think  it  material  to  observe  that  the  leg- 
nlar  term  of  the  Court  had  expired,  before  the  motion  to  set 
aside  the  non-suit  was  made. 

Motion  refused* 


Dr.  B.  V.  Toomer  v.  James  S.  Oadsden. 

If  aceooiit  books  offend  in  ^tndenoe  are  io  kept  as  to  be  intelligible,  there  Is  no 
leason  why  they  should  not  be  equally  admissible  whether  kept  by  douUe  Or. 
single  entries,  or  by  setting  apart  apage  or  part  of  a  page,  for  each  custonMr» 
and  ezhibiiing  in  one  Tiew  the  whole  account. 

To  make  an  account  book  evidence,  all  that  our  cases  seem  to  require,  are  that 
the  book  be  regularly  kept,  and  that  it  be  the  book  of  original  entries.  The 
evidence  offered  must  not  be  loose  memoranda,  not  a  book  into  which  the 
charges  have  been  transfened  from  some  other  book,  but  the  book  in  which 
the  entries  are  made  cotemporaneously  with  the  facta  which  they  record. 

Before  Frost,  J.  ai  Charleston^  October^  1849. 

This  action  was  brought  to  recover  $165,  for  medical  atten- 
dance on  Charlotte,  the  slave  of  defendant.    The  plaintiff  was 
26 
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-  CRAu.B«roir,  offered  to  prove  his  demand,  by  his  book.    On  inspection,  it 
Jan.  1860.    appeared  that  the  book  was  not  kept  in  the  form  of  a  day 
"^book,  with  the  charges  entered  successively,  as  services  were 


Toomer 


▼. 


rendered ;  but  that  it  was  kept  as  a  ledger,  with  accounts 
Gadsden,  opened  against  various  persons,  in  which  they  were  charged 
with  medical  services.  The  book  was  not  admitted,  because 
a  book,  so  kept,  is  not  such  a  book  of  original  entries  as  the 
law  requires  to  be  kept  in  order  to  supply,  with  the  oath  of 
the  plaintilT.  evidence  of  his  demand. 

C.  L.  Meyer  was  then  called,  who  had  lived  with  the  plain- 
tiff six  years,  being,  at  the  time  of  his  examination,  twenty- 
one  years  of  age.  He  said  that,  in  1844,  Charlotte  was  brought 
to  the  house  of  plaintiff,  in  a  deplorable  condition,  and  so  con- 
tinued for  nine  months,  unable  to  leave  her  chamber,  and  sel- 
dom leaving  her  bed.  That  she  had  abscesses ;  of  which  he 
saw  only  one ;  was  loathsome  and  offensive ;  required  nurs- 
ing and  constant  attention ;  did  nothing  but  vofbit  and  grunt 
all  the  time  she  continued  with  the  plaintiff.  About  six 
weeks  or  two  months  before  she  left  the  plaintiff',  she  recovered 
so  far  as  to  walk  about  the  yard,  and  possibly  go  into  the 
street.  Her  services  were  not,  then,  worth  fifty  cents  a  month. 
He  testified  that  medicines  and  attendance  to  an  amount  and 
value  equal  to  the  charges  in  the  account  filed,  were  rendered. 
He  prepared  the  medicines. 

The  defendant  claimed  wages  for  the  plaintiff,  from  Sep- 
tember, 1844,  to  December  Slst,  1846,  when  Charlotte  was 
returned  to  him  by  the  plaintiff. 

Moore  testified,  that  in  the  spring,  he  thought,  of  1845,  he 
was  at  Stoll's,  when  the  plaintiff  came  there,  with  his  child, 
and  Charlotte  attending  it.  He  asked  Toomer  whose  servant 
that  was,  and  Toomer  said  the  defendant's ;  and  added,  he 
had  attended  her  at  Gadsden's,  and  had  taken  her,  and  was 
to  charge  nothing  for  his  services.  That  he  had  had  her  near 
two  years,  and  her  services  were  worth  five  dollars  a  month. 
Charlotte  looked  rather  feeble;  she  could  take  up  and  cairy 
the  child,  which  was  running  about.  Toomer  said  he  had 
been  attending  Charlotte  at  Gadsden's  and  had  persuaded 
Gadsden  to  send  her  to  his  hoiise  and  he  would  charge  noth- 
ing for  medical  attendance.  Stoll  related  the  conversation 
with  Toomer  very  much  as  Moore  had  stated  it.  Stoil  was 
then  intimate  with  Toomer ;  was  god-father  to  the  child. 
Since  that  time  he  and  Toomer  had  quarreled,  and  are  inim- 
ical. He  added  to  Moore's  statement  that  Toomer  spoke  of 
his  agreement  with  Gadsden  as  a  good  bargain.  He  was  fre- 
quently at  Toomer's  house ;  saw  Charlotte  minding  the  child, 
who  carried  it  down  stairs  and  about  the  yard ;  never  saw 
her  in  a  sickly  state ;  from  her  appearance,  supposed  Char- 
lotte to  be  sound.  Dr.  Ramsay  testified  that,  in  September 
or  October,  1846,  Gadsden  sent  Charlotte  to  him  to  give  an 


APPEALS  AT  LAW.  196 

opinion  respecting  her  soundness,  with  a  view  to  the  sale  of  CRABx^snon, 
her.    She  came  into  the  room  in  which  he  was  sitting,  and    ^"^  ^^'^ 

after  asking  her  some  questions,  he  thought  no  further  exam-^"        ^ ' 

ination  necessary.  Her  personal  appearance  was  good,  and  '^<>^^ 
she  was  a  fine  looking  servant.  She  said  she  had  suffered  Qadadan. 
from  catamenial  obstruction,  but  was  better.  •  He  thought  her 
worth  400  or  600  dollars,  and  her  wages  to  be  seven  dollars  a 
mouth.  Soon  after  Toomer  met  the  witness,  and  said  he 
wanted  to  buy  Charlotte,  and  desired  Rarnsay  to  give  a  cer- 
tificate  that  Charlotte  was  sound.  This  Ramsay  refused  to 
do,  saying  to  Toomer  that  his  own  opportunities  of  forming 
an  opinion  should  satisfy  him.  He  told  Toomer  that  he 
thought  Charlotte  perfectly  sound.  Toomer  did  not  dissent 
from  this  opinion  ;  but  he  told  Ramsay  of  the  disease  Char- 
lotte had  suffered  from ;  and  from  Toomer's  account  of  the 
ease,  he  thought  the  cure  very  wonderful. 

A  letter  from  Toomer  to  Gadsden,  dated  31st  December, 
1846,  wherein  he  notifies  Gadsden  of  the  return  of  Charlotte, 
under  the  belief  Gadsden  declined  to  sell  her.  Gadsden  was 
also  informed  that  Mrs.  Toomer  would  settle  the  wages  due 
for  six  weeks,  or  two  months.  The  testimony  for  the  plain- 
tiff, in  reply,  would  not  materially  change  the  case  stated. 

The  jury  found  a  verdict  for  the  defendant. 

The  plaintiff  appealed  and  moved  for  a  new  trial,  on  the 
grounds : 

1st.  That  his  Honor  erred  in  excluding  the  plaintiff's  book 
of  entries. 

2d.  Because  the  verdict  was  contrary  to  law. 

Richardson,  for  the  motion. 

PhiUipSy  contra. 

Curia,  per  Evans,  J. — ^To  make  an  account  book  evidence, 
all  that  our  cases  seem  to  require,  are  that  the  book  be  regu- 
larly kept  and  that  it  be  the  book  of  original  entries.  The 
evidence  offered  must  not  be  loose  memoranda,  such  as  the 
pedlar's  case  reported  in  2  Hill,  678,  nor  a  book  into  which 
the  charges  have  been  transferred  from  some  other  book  or 
memorandum,  but  the  book  in  which  the  entiies  are  made  co- 
temporaheously  with  the  facts  which  they  record.  Now  it 
seems  to  me  all  these  requisites  may  exist  as  well  when  the 
accounts  are  kept  in  what  I  have  heard  called  a  petty  ledger, 
as  in  this  case,  as  when  the  entries  are  first  made  in  the  form 
of  a  day  book  and  transferred  to  the  journal  and  ledger.  From 
my  own  experience  and  that  of  most  of  the  members  of  this 
Court,  1  am  satisfied  that  this  form  of  keeping  accounts  is 
very  often  used,  and  to  reject  it  now  would  deprive  a  great 
Dumber  of  persons,  especially  professional  men,  mechainca, 
and  small  dealers,  of  their  legal  right  of  proving  their  ac- 
counts by  their  books.  In  the  case  of  Hurtz  v.  Neiifville,  re-  g^  McMuI 
ported  in  a  note  to  Harris  y.  Caldwell^  the  book  oi  the  plain-       iss. 


196  APPEALS  AT  LAW. 

CuAMLwncm^  tiff  was  objected  to  as  being,  on  the  face  of  it,  not  a  ri^lar 
JiiB.  I860,  tradesman's  book  in  which  entries  are  made  in  a  certain  or- 
j^  '  der,  but  consisting  of  loose  memoranda  relating  to  business* 
^(^  In  delivering  the  opinion  of  the  Court  Judge  Johnson  says 
Siadtn.  the  manner  of  keeping  the  book  is  very  unmercantiie,  and 
would  perhaps  shock  a  regular  clerk,  but  the  Court  do  not 
feel  at  liberty  to  prescribe  the  mode  in  which  merchants  and 
shopkeepers  shall  keep  their  books.  The  best  informed  among 
them  wonld  perhaps  dUflSsr  about  this  matter,  and  if  they  are 
so  kept  as  to  be  intelligible,  I  see  no  reason  why  they  should 
not  be  equally  admissible  whether  kept  by  double  or  single 
entries,  or,  as  in  this  case,  by  setting  apart  a  page  or  part  of  a 
page  for  each  customer,  ana  exhibiting  at  one  view  the  whole 
account.  This,  in  my  judgment,  is  a  correct  exposition  of  the 
law  as  settled  by  the  decided  cases.  Books  thus  kept  are  evi- 
dence to  go  to  the  jury,  who  are  to  judge  whether  th6  charg^ 
were  made  consecutively  as  the  services  were  rendered,  or 
whether  the  entries  were  manufactured  to  support  a  false  ac- 
count As  we  cannot  undertake  to  say  that  this  evidence 
would  not  have  varied  materially  the  case  made,  there  must 
be  a  new  trial,  and  the  motion  is  granted. 

Richardson,  O'Neall  and  Wardlaw,  JJ.  concurred. 
Motion  granted. 


Min  T.  Sjfme  v.  Joseph  A.  Sanders  and  Septimus  Sanders. 

Where  a  tenant  entered  under  a  landloid  claiming  aa  absotute  ofwner,  and  en- 
joyed theprenmes  without  distuibanoe,  neither  he  nor  those  claiming  under 
him  can  defeat  the  righta  of  the  landlord's  heirj  upon  the  ground  that  a  belter 
title  than  the  landlonTs  subsists  in  some  third  perspn,  or  by  lapse  of  time  has 
been  transferred  to  the  tenant 

The  title  which  the  landlord  claims,  is  the  title  which  the  tenant  acknowledge!, 
whether  that  claim  be  well  or  ill  founded. 

Before  Withers,  J.  at  Charleston^  May  Term^  1849. 

This  was  an  action  of  trespass  to  try  title  to  a  lot  of  land 
situate  in  Charleston. 

Tho  features  of  the  case  made  were  not  distinguishable,  in 
any  material  respect,  from  that  which  was  before  the  Court  of 
Appeals  at  its  last  sitting  in  Charleston,  when  the  cause  was 
ordered  to  a  new  trial.  On  this  trial,  the  plaintiff  offered 
no  testimony  derived  from  the  assessor  and  the  assessor's  books, 
(as  was  offered  on  the  former  trial,)  with  a  view  to  show  how 
the  lot  was  returned  to  that  officer ;  that  is  to  say,  that  up  to 
a  certain  period  the  lot  was  returned  aa  Dennis  Simmons's. 
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A  motion  for  a  nonsuit  followed  the  close  of  the  plaintiff's  CHimLBtrow, 
testimony,  which  was  refused.  ^  Jan.iS60. 

•  The  plaintiff  claimed  tiile  through  Dennis  Simmons;  the^     r^ 
wife  of  the  plaintiff  being  the  daughter  of  Dennis  Siminons.        ^^ 
sThe  defendants  claimed  through  Amos  Arnold.  Stodm. 

The  plaintiff  offered  a  deed  of  marriage  settlement,  dated 
in  1815,  between  Dennis  Simmons  and  Elizabeth  Coveney; 
in  which  John  Simmons  was  constituted  the  trustee.  After 
the  usual  preamble  concerning  t*.ie  contemplated  marriage,  it 
was  recited  that  Elizabeth  Coveney  was  entitled  to  and  pos- 
sessed of  certain  real  and  personal  estate,  as  the  representa* 
live  of  her  late  husband,  (who  was  Thomas  Coveney ;)  that 
is  to  say,  of  a  certain  lot  of  land,  situated  in  Charleston, 
known,  &c.  as  No.  29,  m  Pinckney  street.  It  was  declarea 
to  have  been  agreed  to  settle  that  property,  "or  whatever 
share  or  proportion  of  the  said  estate  she,  the  said  Elizabeth, 
may  finally  be  entitled  to  receive  or  take  from  the  estate  of 
her  late  husband.''  The  property  referred  to  was  then  con- 
veyed to  John  Simmons  in  fee,  in  trust  for  the  joint  benefit  of 
Dennis  Simmons  and  wife,  for  their  joint  natural  lives;  and 
from  and  immediately  after  the  death  of  either  of  them,  lor 
the  survivor,  his  or  her  executors,  administrators  and  assigns, 
''there  being,  then,  no  child  or  children  of  the  said  intended 
marriage  living  at  the  time  of  such  event,  free  and  discharg- 
ed of  all  further  and  other  trusts.''  In  some  portion  of  this 
deed  Elizabeth  was  empowered  to  change  the  limitations  de- 
clared above.    There  was  no  evidence  she  ever  did. 

The  plaintiff,  then,  introduced  Honore  Monpoey,  who  said : 
I  knew  Dennis  Simmons  a  long  time;  not  well  when  he 
married  Elizabeth  Coveney.  I  was  his  iactor,  but  not  while 
Elizabeth  Coveney  was  his  wife.  The  lot  defendants  have, 
was  the  same  Dennis  Simmons  claimed  in  his  life  time.  I 
don't  know  when  Arnold  first  went  there.  I  often  went  with 
Simmons  to  ask  rent  of  Arnold.  Simmons  said  he  got  the 
lot  through  the  marriage  settlement.  Arnold  always  put  him 
off-,  said  be  could  not  pay;  to  call  again  and  he  would  pay 
the  rent.  Simmons  often  threatened  to  turn  him  out,  it  he 
did  not  pay.  (To  meet  the  objection  here  made  to  the  com- 
petency of"^  Arnold's  declarations,  the  plaintiff  introduced  evi- 
dence to  connect  the  defendants  with  Arnold,  to  wit :  the 
will  of  Amos  Arnold,  in  1835,  giving  the  lot  in  question 
to  Peter  Joshua  and  another — mortgage  of  Peter  Joshua 
to  Robt.  Martin,  foreclosure  of  the  same  and  sale  of  lot  there- 
under, with  copveyance  to  the  defendants.)  Monpoey  con- 
tinued— Aroofa  never  claimed  the  lot  in  my  presence.  I 
don't  .kisow  that  Simmons  ever  got  any  rent.  {Cross-exam- 
jis^.)— Simmons  died  in  1824, 1  believe.  I  believe  he  tried 
to  get  Arnold  out  of  the  house,  and  he  put  him  off,  saying  he 
was  a  poor  man  and  had  no  place  to  go  to.    All  this  was 
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CHiBLEflTON,  after  the  death  of  Dennis  Simmons's  first  wife,  Elizabeth 
Jan.  1850.    Qoveuey.    Her  first  husband  was  an  Irishman.   I  think  Mrs. 
jp'^        '  Coveney  was  born  here,  but  1  am  not  sure.    {In  reply.) — I 
%^^      knew  Sarah  Dennis  Simmons,  daughter  of  Dennis  Simmons. 
Sanden.     She  was  born  a  few  montiis  after  his  death,  and  was  the 
daughter  of  Ann  Redmond,  his  second  wife.    (A  memoran- 
dum from  a  Bible  showed  her  birth  to  have  been  2d  August, 
1824,  married  j)laintiif  24th  April,  1840,  died  July  23d,  1846. 
leavins  a  young  child,  Lavinia  Ann.)    Simmons  demandea 
rent  of  Arnold  nearly  up  to  the  time  of  his  death.  This  daugh- 
ter was  the  onl)r  child  he  ever  had.  Don't  know  when  he  mar- 
ried Ann  Redmond ;  can't  say  he  was  married  to  her  two 
yeavfi  before  her  death.    He  never  demanded  rent  that  I 
know  of  in  Elizabeth  Coveney's  life  time. 

Being  re-called,  Mr.  Monpoey  said,  Simmons  claimed  both 
lots,  and  sold  one.  Arnold  was  so  poor  he  would  not  buy 
any  thing  for  cash. 

Mr.  Malone  said :  Rhett  &  Malone  were  once  employed  to 
bring  an  action  for  the  lot  in  question,  for  Margaret  Champ- 
lin,  who  married  otie  Lambert,  pending  the  action.  She 
claimed  from  Joshua,  who  came  with  Lambert,  acting  as  her 
friend.  Joshua  said  he  claimed  the  lot  through  Arnold'e  will, 
and  referred  me  to  Mr.  McCrady  to  satisfy  me  the  title  was 
good.  We  abandoned  the  suit,  because  we  learned  from  Mr. 
Dubose  that  the  persons  through  whom  Margaret  Ohamplia 
claimed,  were  aliens ;  Ellen  O'Connor  was  one.  Cross-ex- 
amined.— The  suit  was  brought  daring  Margaret  Champlin's 
^  life,  and  was  on  docket  at  the  time  of  her  death.  It  was 
abandoned  after  reading  the  commission  of  Samuel  Dubose, 
opened  by  consent :  but  whether  before  defendants  bought,  I 
don't  know.  It  was  brought  in  1845.  Syme  was  then  our 
client.  Margaret  Chanxplin  was  the  daughter  of  Ellen 
O'Connor,  and  had  a  son  by  Champlin,  said  by  Mr.  Dubose 
to  be  illegitimate,  and  so  no  suit  was  brought  for  his  benefit. 
I  had  deeds  to  make  a  good  title,  as  I  thought,  so  far  as  paper 
was  concerned.  Heard  of  her  child  first  at  the  time  of  her 
death.  When  suit  was  first  brought,  we  knew  nothing  of 
Dennis  Simmons's  claim.  I  had  for  one  lot  a  deed  from 
Thomas  Coveney  to  Edward  Johnson,  in  trust,  and  thought 
we  could  make  her  a  good  title  from  Thomas  Coveney.  I 
think  one  deed  was  to  the  lot  adjoining  the  one  in  question, 
and  one  covering  the  latter.  These  deeds  were  in  our  hands 
when  this  action  was  brought  for  Syme  and  wife.  Both 
deeds  were  in  the  handwriting  of  Nicholson.  Peter  Joshua 
spoke  English  imperfectly. 

The  above  was  all  the  testimony  of  plaintiff.  The  noa^ 
suit  was  pressed,  on  the  ground  that  Dennis  Simmons, 
through  whom  plaintiff  claims,  by  his  own  showing,  went  ia 
under  the  conveyance  of  Elizabeth  Coveney,  who  claimed. 
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as  the  represeotatiye  of  Thomas  Coveney,  "  whateyer  share  Cbablestow, 
or  part  she  may  be  finally  eniilled  to ;"  that  there  was  no   ^^'  ^^^'  ^ 
proof  he  was  ever  seized.    Simmons  had  only  a  life-estate,'^     T^      ' 
for  the  limitation  was  to  him  as  survivor,  *'  his  executors,  ad-      ^^ 
miuistrators  and  assigns  :'*  so  he  could  have  absolute  estate     Sanden. 
odIv  in  personalty.    It  was  likewise  proved  there  was  a  title 
in  Margaret  Champlin,  and  .no  proof  of  alienage  to  defeat 
her.    The  motion  was  resisted,  on  the  ground  that  the  ques- 
tion turned  on  the  tenancy  of  Amos  Arnold,  through  whom 
defendants  claimed ;  and  whether  he  entered  under  or  attorn- 
ed to  the  title  of  Simmons,  those  who  occupied  his  place  could 
not  dispute  his  landlord's  title,  good  or  bad. 

His  Honor  refused  the  nonsuit,  and  referred  to  the  jury  the 
question,  whether  Arnold  entered  as  Simmoa^'s  tenant ;  whe- 
ther, if  he  did,  he  entered  under  a  title  confined  to  a  Ufe-estate, 
and  so  recognized,  which  had  expired,  and  whereupon  he 
bad  set  up  title  for  himself,  in  such  way  and  for  such  time  as 
would  perfect  it  by  adverse  possession ;  or  whether  he  enter- 
ed under  and  recognized  a  fee-simple  title  in  Simmons,  from 
whom  it  devolved,  with  the  allegiance  of  the  tenant,  to  Mrs. 
Syme,  a  plain tifi*  and  Simmons's  daughter. 

The  defendants  then  produced  the  following  evidence : 

Deed  of  conveyance  of  Thomas  Coveney  to  Edward  John- 
son, dated  lOlh  March,  1803,  conveying  the  lot  in  question  to 
Johnson  in  fee,  in  trust  for  the  sole  use  and  benefit  of  Eliza- 
beth Coveney,  his  wife,  for  her  natural  life ;  then  to  such 
child  or  children  of  his  by  her,  as  might  be  living  at  her  de- 
cease, and  the  issue  of  any  child  dying  before ;  in  default 
thereof,  to  Thos.  Coveney  himself,  if  then  living ;  if  not,  to 
Daniel  O'Connor,  if  then  living ;  if  not,  to  Helen  O'Connor, 
her  heirs,  &c. 

The  case  was  put  to  the  jury  with  the  following  instruc- 
tions,  accompanied  by  full  explanations  of  the  application  of 
the  evidence. 

A  tenant  is  not  allowed  to  dispute  the  ^i//e  under  which  he 
enters,  unless  he  shall  have  given  explicit  notice  to  his  land- 
lord, that  he  no  longer  recognizes  his  title.  From  that  time, 
and  that  only,  he  may  set  up  a  claim  for  himself  or  for  an- 
other. The  rule  applies  as  well  to  Dennis  Simmons  as  to 
any  body  else. 

The  question  was  submitted  thus :  Did  Arnold  enter  and 
hold  under  Dennis  Simmons  as  the  absolute  owner,  or  under 
him  only  as  a  life-tenant.  If  the  former,  and  he  so  held  up 
to  the  death  of  Simmons,  he  could  not  change  his  relation 
towards  Simmons's  heir,  a  minor.  But  if  he  entered  under 
Simmons  as  a  life-tenant,  there  was  nothing  to  prevent  him  - 
from  holding  the  lot  as  his  own,  and  to  acquire  a  title  by  ad- 
verse possession,  continued  for  6  years  previous  to  1824,  or 
10  since,  as  any  other  person  might.    The  evidence  here  for 
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CvABLCflTow,  the  plaintiff,  showing  the  tenancy  of  Arnold,  is  regarded  by 
Jan.  1850.  ^jj^  Court  of  Appeals  as  slight,  connected,  as  it  is,  wiih  proof 
^"-^  ^  '  showing  only  a  ILfe-estate,  per  auler  vie^  in  D»nnis Simmons; 
^^  (and  the  language  of  the  opinion  pronounced  in  this  case, 
Saadcn.  was  cited  to  the  jury.)  His  Honor  held,  that  if  we  look  to 
the  deed  of  Thomas  Coveney  to  Johnson,  in  1803,  recognised 
by  D.  Simmons,  in  the  marriage  settlement  executed  by  him, 
his  title  ceased  at  the  death  of  his  first  wife,  formerly  Eliza- 
beth Coveney ;  that  by  the  terms  of  his  own  deed  of  marri- 
age settlement,  it  ceased  at  his  own  death,  as  su revivor,  unless 
he  had  prolonged  and  perfected  it,  by  taking  possession, 
directly  or  through  tenant,  at  the  death  of  his  first  wife, 
Elizabeth  Coveney,  and  held  independent  of  his  own  deed, 
and  adversely  to  tliat  of  Thomas  Coveney,  for  6  years  before 
1824,  or  10  after ;  that  this  was  the  only  question,  with  the 
itiquiry,  whether  Arnold  had  entered  and  held  under  this  lat- 
ter title.  It  was  not  disputed  that  he  executed  a  deed  limit- 
ing to  himself,  in  thecsuse,  that  had  happened,  of  his  surviving 
a  life- estate  only  ;  and  we  had  no  proof  that  he  ever  claimea 
by  any  other  title  than  the  deed.  In  fact,  that  he  had  told 
Monpoey  he  claimed  the  lot  under  the  marriage  settlement. 

The  case  was  put :  Suppose  Arnold  to  be  the  defendant 
now  in  an  action  by  the  representatives  of  Simmons.  Arnold 
could  not  dispute  the  title  under  which  he  entered ;  but  if 
he  could  show  he  had  entered  under  a  title  for  years  expired, 
or  for  a  life  expired,  he  would  be  at  liberty  to  die  so,  and  thus 
present  the  common  question,  whether  the  title  was  not 
shown  to  be  out  of  the  plaintiff;  and  if  so  that  was  enough. 

An  argument  was  urged  for  the  plaintiff,  founded  on  this 
clause  of  the  deed  of  settlement  between  Simmons  and  Eliza- 
beth Coveney,  "  and  from  and  immediately  after  the  death 
of  either,  then  in  trust  to  and  for  the  sole  use,  benefit  and 
behoof  of  the  survivor,  his  or  her  executors^  adnUnistraters 
and  assigns ;  there  being,  then,  no  child  or  children  of  the 
said  intended  marriage  living  at  the  time  of  such  event,  free 
and  discharged  of  all  further  and  other  trusts."  It  was  con- 
tended, hereupon,  that  when  Elizabeth  Coveney  died,  as  no 
issue,  then,  existed  of  the  marriage,  the  lot  was  divested  €{ 
all  trusts  in  the  hands  of  the  trustee ;  and  by  the  titie  inter- 
pretation of  this  part  of  the  deed,  an  absolute  estate  was 
vested  in  Simmons,  the  survivor.  It  was  held  that  this  lan- 
guage did  not  give  him  a  fee  or  change  his  interest,  whatever 
might  happen  in  regard  to  the  authority  and  interest  of  the 
trustee.  The  jury  were  advised,  however,  to  attach  no  im- 
portance to  this  matter,  but  to  make  the  case  turn  on  previous 
instructions.  The  jury  found  a  verdict  for  plaintiff  of  one- 
third  of  the  lot  in  dispute,  without  damages. 

Defendants  appealed  and  moved  for  a  nonsuit : 

First.  Because  the  plaintiff's  testimony  showed  that  Den- 
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nis  Simmons,  nnder  whom  he  claimed,  had  but  a  life-estate,  ^"^*SJ*> 
and,  iherefore,  could  transmit  no  title  to  the  premises,  to  his    •'■"•^®^- 
heir,  plaintiff's  deceased  wife. 

Second.  Because  there  was  no  proof  that  Amos  Arnold  en- 
tered acknowledging  the  fee  to  be  in  Dennis  Simmons,  and 
that  in  absence  of  such  proof  he  must  be  presumed  to  have 
entered  acknowledging  onl7  the  estate  which  Dennis  Sim* 
mens  lawfully  had  in  the  premises,  which  estate  plaintiff's 
testimony  showed  was  but  for  life. 

Third.  Because  the  proof  of  the  holding  of  Amos  Arnold, 
nnder  Dennis  Simmons  as  tenant  in  fee,  was  too  slight,  to 
have  been  submitted  to  the  jury,  after  so  great  a  lapse  of  time, 
and  against  so  long  a  possession  and  deduction  of  title  as  the 
plaintiff's  own  testimony  showed  in  favor  of  the  defendants. 

The  defendants  rehed  upon  the  same  grounds  for  a  new 
irial^  and  in  addition  thereto  upon  the  followiug : 

First.  Because  the  testimony  clearly  proved  that  Dennis 
Simmons  entered  under  the  title  of  Elizabeth  Coveney,  who 
had  but  an  estate  for  life,  and  no  proof  was  offered  that  the 
said  Dennis  Simmons  ever  did,  in  his  life  time,  set  up  any 
title  against  the  one  under  which  he  entered. 

Second.  Because,  entering  as  he  did,  Dennis  Simmons 
could  not^have  begun  to  acquire  an  adverse  title  without  do* 
ing  some  distinct  and  definite  act  of  disclaimer  of  the  origi- 
nal title,  under  which  he  entered,  and  such  act  Uie  plaintiff 
was  bound  to  prove,  but  could  not 

Third.  Because  Sarah  Dennis,  the  deceased  wife  of  the 
plaintiff,  never  was  seized  of  the  premises  in  question,  and  he. 
therefore,  could  not  derive  title  from  her  by  his  marriage  ana 
her  death. 

Fourth.  Because  there  was  no  proof  how  or  when  Amos 
Arnold  entered  on  the  premises,  which  plaintiff  was  bound  to 
prove  if  he  insisted  upon  connecting  the  defendants  with  that 
entry. 

Fifth.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

McCreadyy  for  the  motion. 
J.  &  Rhett  if  C.  Jtthett,  contra. 

Ctfrio,  per  Wardlaw,  J. — ^The  motion  for  nonsuit  has 
been  mainly  pressed  here.  Under  it  the  defendants  have 
contended  that  the  deed  of  marriage  settlement  adduced  by 
the  plaintiff,  shows  that  there  was  no  inheritable  interest  in 
Dennis  Simmons,  which  couM  have  descended  to  his  daugh- 
ter, and  that  even  if  the  relation  of  landlord  and  tenant  sub- 
sisted between  Dennis  Simmons  and  Amos  Arnold,  nothing 
therein  forbids  the  tenant,  or  those  holding  under  him,  from 
showing  that  the  title  of  the  landlord  is  determined. 

We  will  look  at  the  case  first  as  it  stood  when  the  motion 
86 
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Cbibibjtom,  for  nonsuit  was  made  on  the  circnit.  Then  there  was  eri- 
Jan.i850.  j^ng^  jjjat  Amos  Arnold  had,  after  the  death  of  Elizabeth 
"Z^  ^Coveney,  and  until  the  death  of  Dennis  Simmons,  acknow- 
"^  ledged  himself  to  be  the  tenant  of  Dennis  Simmons,  and 
Senders,  that  ever  afterwards,  till  his  own  death,  he  held  without  in- 
terruption of  possession  or  disclaimer  shown — that  Dennis 
Simmons  said  he  acquired  possession  under  the  deed  of  mar- 
riage settlement,  and  that  he  had  claimed  both  lots,  and  had 
sold  one  of  them.  What  interest  bad  Dennis  Simmons  un- 
der that  deed  ?  The  response  of  the  verdict  to  the  question, 
submitted  to  the  jury,  showed  that  he  claimed  to  be  absolute 
owner ;  and  such  a  claim  would  naturally  arise  from  a  deed 
which  conveyed  to  a  trustee  in  fee  for  various  uses,  the  last 
of  which  was  to  a  survivor,  ^which  survivor  Dennis  Sim- 
mons was,)  "  his  executors,  aaministrators  and  assigns  for- 
ever." The  title  which  he  claimed  was  the  title  acknow- 
ledged by  his  tenant,  whether  the  claim  was  well  or  ill  foun- 
ded. But  what  was  really  his  interest?  The  conveyance 
was  from  Elizabeth  Goveney.  She  appears,  by  the  recital,  to 
have  claimed  as  '^  the  representative  of  her  late  husband," 
Thomas  Coveney,  and  that  she  claimed  a  fee  may  be  argued 
from  the  fact  that  she  conveyed  a  fee  to  the  trustee,  John 
Simmons.  Her  intention,  according  to  the  recital  of  the  deed, 
was  to  convey  so  that  the  trusts  should  be  to  the  parties  in 
the  marriage  contract,  during  their  joint  lives,  and  after  the 
death  of  one  without  issue  of  the  marriage,  to  the  survivor 
in  fee;  but  by  the  unskillful  introduction  of  the  word  execu- 
tors instead  of  heirs^  the  limitation  to  the  survivor  was  only 
for  life.  Where  was  the  fee  ?  The  uses  were  executed  by 
the  statute  of  uses,  even  by  the  words  of  the  deed,  after  the 
death  of  one  of  the  parties  without  issue.  A  resuliing  use 
executed,  or  reversion  in  fee,  then  vested  in  the  heirs  ot  Eli- 
zabeth Coveney,  the  grantor,  at  her  death,  to  be  enjoyed  at 
the  expiration  of  the  life-estate  of  Dennis  Simmons,  the  sur- 
vivor: upon  the  supposition  that  Elizabeth  Coveney  was 
seized  in  fee,  and  conveyed  what  was  in  effect  only  an  estate 
for  life.  The  only  heir  of  Elizabeth  Coveney  brought  to  the 
notice  of  the  Court,  was  her  husband,  Dennis  Simmons.  It 
did  not,  therefore,  appear,  by  the  strictest  technical  construc- 
tion of  the  deed  oi  marriage  settlement,  that  under  it  Dennis 
Simmons  was  not  entitled  to  claim  a  fee  at  the  time  Amos 
Arnold's  acknowledgment  of  tenancy  was  made. 

Looking  now  to  the  deed  adduced  by  the  defendants,  it 
appears  that  Thomas  Coveney;  conveyed  in  fee  to  Thomas 
Johnson,  in  trust  for  his  wife,  Elizabeth  Coveney,  during  her 
life,  and  after  her  death  and  the  failure  of  contingencies 
which  have  not  happened,  for  Daniel  O'Connor,  if  living,  and 
if  not,  for  Helen  O'Connor  and  her  heirs.  That  this  deed 
was  ever  known  to  Dennis  Simmons,  does  hot  appear.  Froim 
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Elizabeth  Ck>veii6y'8  deed  of  marriage  settleiiient,  she  seems  ^f^^f^*' 
not  to  have  claimed  under  it ;  and  Dennis  Simmons  could  ^  J«a'^8oO- 
not  have  claimed  under  it  when  he  held  and  demanded  rent  T""''  ' 
after  the  death  of  Elizabeth  Coveney.  But  it  is  said  that  ^ 
Elizabeth  Coveney  acquired  possession  under  this  deed,  Saadeis. 
Dennis  Simmons  entered  under  her,  and  neither  he  nor  those 
claiming  under  him  ought  to  be  allowed  now  to  dispute  the 
deed.  Conceding  what  does  not  appear,  that  Elizabeth  en- 
tered under  this  deed,  the  plaintiff  might  feel  the  force  of  this 
argument  if  it  was  urged  by  Daniel  O'Connor  or  Helen  O'* 
Connor ;  but  it  is  not  for  Amos  Arnold,  or  those  who  claim 
under  him,  to  say  that  the  title  under  which  he  acknowledged 
tenaney  was  bad«  This  the  defendants  admit,  but  they  urge 
that  their  purpose  is  not  to  show  that  the  title  was  bad,  but 
that  it  is  determined.  If  they  mean  the  title  for  the  life  of 
Elizabeth  Coveney,  that  was  deternuned  upon  the  acknow- 
ledgment of  tenancy,  and,  therefore,  was  not  the  title  that 
was  acknowledged.  If  they  mean  the  title  for  the  life  of 
Dennis  Simmons,  no  such  title  could  have  existed  under  the 
deed  to  Thomas  Johnson ;  and  under  the  deed  of  marriage 
settlement,  as  has  been  shown  before,  Dennis  Simmons  was 
entitled,  as  heir  of  his  wife  Elizabeth,  to  the  whole  or  a  share 
of  the  fee.  The  defendants  stand  as  Amos  Arnold  himself 
would  do ;  hardly  so  well,  for,  by  inspection  of  his  will,  it  is 
seen  that  he  merely  devised  all  his  estate  and  property  with- 
out mention  of  this  lot,  and  there  is  no  evidence  that  he  even 
at  any  time  denied  the  title  of  Dennis  Simmons,  or  claimed 
for  himself.  No  claim  by  or  under  Daniel  O'Connor  or  Helen 
O'Connor,  or  any  heir  of  Thomas  Coveney  or  Elizabeth 
Coveney,  besides  Dennis  Simmons,  has  been  shown.  The 
case,  regarded  as  one  against  Amos  Arnold,  wherein  the  fact 
that  he  entered  as  the  tentant  of  Dennis  Simmons,  who 
claimed  to  be  absolute  owner,  has  been  established  by  the 
finding  of  the  jury,  is  merely  an  attempt  by  a  tenant  who 
has  enjoyed  the  premises  without  disturbance,  to  defeat  the 
rights  of  his  landlord's  heir,  upon  the  ground  that  a  better 
title  than  the  landlord's  subnsts  in  some  third  person,  or  by 
lapse  of  time  has  been  transfered  to  the  tenant.  The  attempt 
is  contrary  to  well  settled  principles^  The  minority  of  the 
heir  rebuts  all  presumptions  from  lapse  of  time,  and  the  rights 
of  the  third  person  will  not  be  affected  by  requiring  a  restor- 
ation of  the  possession  which  was  acquired  by  acknowledg- 
ment of  the  title  that  those  claiming  under  the  tenant  would 
now  deny.  It  appears  co  the  Court  that  the  nonsuit  was  pro- 
perly refused,  and  that  the  verdict  is  not  without  evidence. 

The  motions  are  dismissed. 

Richardson  and  Evans,  JJ.  concurred. 

O^EALL  and  Frost,  J  J.  dissented,  on  the  ground  that  the 
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^j^*?^"'  tenant  conid  and  did  phow  that  the  title  under  which  he  en* 
Jan.  1850.  ^  i^j,^^  33  tenant,  had  terminated,  and,  therefore,  the  plaintiff 
ought  not  to  have  recovered. 
Motions  refused. 


Jbhn  A.  Cook  v.  John  B.  Irving. 

The  ■beriff  may  luffer  a  prisoner  arrested  on  mesne  process  to  go  at  laiige,  with- 
oat  being  liable  for  an  eseape,  but  the  bail  bond  is  the  only  soffieSent  excose 
which  he  can  have  for  not  bringing  in  the. body  at  the  letum  of  the  writ 

Before  Wardlaw,  J.  at  Charleston^  May  Term^  1848. 

This  was  an  action  on  the  case  against  the  sheriff,  for  the 
escape  of  Otto  Tityen,  who  had  been  arrested  under  a  bail 
writ,  at  the  snit  of  the  plaintiff. 

The  pJainiiff  produced 

A  writ  in  assumpsit.  Cook  v.  Tityen,  lodged  in  the  office 
of  the  sheriff,  25th  September,  1846,  marked  for  bail. 

The  affidavit  of  plaintiff,  annexed  thereto,  that  Tityen  was 
indebted  to  him  in  the  sum  of  $L76,  exclusive  of  interest,  by 
a  note  long  since  due. 

Evidence  that  with  the  writ,  there  had  been  left  at  the  sher- 
iff's office  notice  that  Tityen  was  about  to  leave  the  State. 

The  return  of  defendant,  that  Tityen  had  been  arrested, 
but  had  escaped  from  Payne,  deputy  sheriff. 

The  note  of  Tityen  to  plaintiff,  dated  29th  August,  1840, 
for  $176,  at  sixty  aays,  with  evidence  of  Tityen's  hand  writ- 
ing thereto,  and  that  about  a  year  before  the  lodgment  of  ibe 
writ,  he  said  to  nn  agent  of  the  plaintiff,  who  denumded  pay- 
ment of  the  note,  "  1  will  call  and  settle.'' 

Of  Tityen  it  appeared  that  he  had  once  kept  a  shop  in  bis 
own  name,  but  his  stock  had  been  sold  out  about  1840 ;  after- 
wards he  had  kept  a  small  liquor  shop,  as  agent  for  one 
Gertz ;  had  been  considered  insolvent ;  had  been  importuned 
in  vain,  for  small  debts ;  had  standing  against  him,  besides 
smaller  judgments,  a  judgment  in  favor  of  Bullwinkle,  for 
$2016,  obtained  before  1841,  upon  which  at  least  $700  had 
been  paid  ;  was  of  good  repute  for  character  and  conduct  un- 
til he  forfeited  the  confidence  of  his  friends,  by  going  off  a» 
he  did ;  and  since  his  departure,  has  been  heard  of  in  New 
York. 

John  Seiglingj  Esquire^  a  witness  for  the  defendant,  testi- 
fied as  follows:  ''In  September,  1846,  I  was  in  the  Clerk's 
office ;  Tityen  came  in  to  see  Mr.  Horlbeck,  the  Clerk ;  sber* 
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Inrhig  entered,  and  having  learnt  Tityen's  name,  said  to  ^y^fSS"' 
hifDj  "  1  have  a  l>ail  writ  for  you."    Tiiyen  was  much  sur-^ 
prised,  and  being  told  that  be  must  give  bail  or  go  to  jail,       "^^ 
seemed  altogether  overcome.    Irving  said  that  he  would  give         r. 
all  the  indulgence  consistent  with  his  duty.    Tityen«at  in 
the  office,  and  Eikerenkotter  (a  friend  who  came  with  him) 
went  to  hunt  bail.    Irving  said,  '^  if  he  is  unsuccessful,  Payne 
shall  go  with  yon."    Irving  then  went  out,  leaving  Payne, 
his  deputy,  with  Tityen.    After  a  while,  Tityen  said  he  was 
afraid  Eikerenkotter  would  go  and  alarm  his  wife :  that  he 
himself  would  arrange  the  matter,  if  he  could  see  Cook,  and 
that  he  wished  much  to  go  to  his  house.    Payne  agreed  to 
go  with  him,  and  Tityen  requested  me  to  go  also,  which,  af- 
ter some  observatious  by  him,  of  the  readiness  of  the  world  to 
desert  one  in  distress,  I  consented  to  do.    We  went  to  his 
house  at  the  corner  of  Meeting  and  Henrietta  streets,  where, 
as  I  knew,  he  lived  with  his  wife.    When  he  got  into  the 
hack  room,  he  requested  Payne  to  let  him  go  up  stairs  and 
get  his  wife  to  send  for  Cook.    Payne  seeracHd  desirous  of  go- 
ing up  with  him,  but  being  reproached  about  going  into  a  la- 
dy's bed-chamber,  and  seeing  there  was  no  outlet  but  by  the 
stairs  where  he  was,  let  Tityen  go  alone.    Payne  sat  down 
to  write  the  bail  bond— ^waited  about  ten  minutes,  and  then 
spoke  to  me  of  the  delay.    I  thought  the  wife  was  dressing. 
Payne  called  out — ^there  was  no  answer,  and  he  went  up  stairs, 
and  cried  out  that  Tityen  was  not  to  be  found.    I  went  up 
and  examined,  and  found  that  Tityen  must  have  gone,  some- 
how, out  of  a  window  fifteen  feet  high,  upon  a  brick  pave- 
ment   No  impression  was  left.    The  wife  was  not  there.    I 
saw  by  the  clock,  that  the  hour  for  the  departure  of  the  Wil- 
mington boat  had  just  passed,  and  said  to  Payne,  "  he's  gone 
hy  the  boat,  and  it  is  vain  to  follow."    This  was  found  to  be 
true.    I  was  greatly  surprised  to  find  that  Tityen  had  gone ; 
saw  nothing  in  Payne's  conduct  which  I  considered  improper 
in  a  vigilant  officer,  and  indeed  when  he  spoke  of  the  delay, 
thought  him  unnecessarily  suspicious." 

The  conversations  mentioned  by  Mr.  Seigling,  are  those 
which  are  objected  to  in  the  first  ground  of  appeal.  His  Honor 
considered  them  part  of  the  res  gestae. 

He  instructed  the  jury,  that  under  our  Act  of  1839,  notwith- 
standing the  insolvency  of  Tityen,  the  plaintiff  was  entitled 
to  recover  at  least  enough  to  cover  costs,  if  the  sheriff  had 
been  at  all  in  default. 

That  the  law  required  extreme  diligence  from  its  officers, 
hot  permitted,  if  it  did  not  enjoin,  such  indulgence  to  persons 
arrested  under  mesne  civil  process,  as  was  required  by  human- 
ity, or  by  the  right  of  the  person  arrested  to  have  such  reason* 
able  chance  of  obtaining  bail,  as  afforded  no  probable  oppor- 
tunity of  escape ;  that  if  all  the  precautions,  which  a  very 


a06  APPEALS  AT  LAW. 

OBASLBSToif,  prudent  person  would,  under  the  circumstancee,  have  taken, 
Jan.  I860.  ^^^^  taken  by  Payne,  neither  the  visit  to  Tityen'e  hou«ie,  nor 
the  permitting  Tityen  to  be  out  of  sight,  in  a  room  which  was 
guarded  and  might  have  been  considered  secure,  of  itself  ne- 
cessaiily  shewed  the  sheriff's  liability.  The  jury  must  judge 
whether  there  was  any  negligence. 

That  if  no  notice  ot  Tityen's  intention  to  leave  the  State 
had  been  given  to  the  sheriff,  the  negligent  keeping  of  him  by 
the  sheriff  would  not  have  been  escusra ;  such  notice  did  not 
require  the  sheriff  to  be  unnecessarily  harsh ;  and  so,  leaving 
the  fact  of  negligence  to  be  judged  of  hy  the  jury,  he  intimat- 
ed an  opinion,  that  the  circumstance  of  the  notice  having  been 
given,  (of  which  much  had  been  said  in  the  argument,)  was 
not  of  great  moment. 
The  jury  found  a  verdict  for  the  defendant 

The  plaintiff  moved  the  Court  of  Appeals  for  a  new  trial, 
on  the  following  grounds: 

1.  Because  his  Honor  allowed  evidence  of  the  statements 
of  Tityen  and  Dr.  Irving  to  go  to  the  jury. 

2.  Because  his  Honor  charged  the  jury  that  although  spe- 
cial notice  was  given  to  the  sheriff  of  the  intention  of  Otto 
Tityen  to  go  away  from  the  State,  it  did  not  authorize  or  en- 
join on  the  sheriff*  any  additional  diligence. 

3.  Because  the  deputy's  allowing  Otto  Tityen  to  go  out  of 
his  sight,  was  not  such  diligence  as  is  enjoined  by  law. 

4.  Because  the  verdict  was,  in  other  respects,  contrary  to 
law  and  evidence. 

Kunhardty  for  the  motion. 
Petigru^  contra.  : 

Curia^  per  Evans,  J. — ^It  is  conceded  that  if  the  debtor 
had  t'cen  arrested  on  a  ca^  sc^  the  sheriff  would  be  liable. 
According  to  all  the  authorities  nothing  will  excuse  the  sher* 
iff^  if  a  prisoner  arrested  on  final  process  be  at  large,  but  a  res- 
cue by  the  public  enemy,  the  act  of  God,  or  a  discharge  by 
due  course  of  law.  Such  imprisonment  is  one  of  the  means 
of  enforcing  the  judgment  of  the  Court,  to  compel  the  payment 
of  the  debt,  or  an  assignment  of  the  debtor's  property.  But 
on  mesne  process,  when  no  debt  or  damages  have  been  esta- 
blished, the  law  allows  of  bail  process  as  a  mere  security  that 
the  body  of  the  debtor  fthall  be  forthcoming  at  the  return  of 
the  writ  to  answer  to  the  plaintiff's  action.  Every  indulgence, 
therefore,  consistently  with  this  object,  may  be  lawfully  ex- 
tended to  the  prisoner.  It  is  laid  down  in  3  jBoc.  Ab,  last 
Am.  ed.  title  Escape  in  Civil  Process^  D.  P.  404.  ''  After  aa 
arrest  on  mesne  process  the  jailor  may  suffer  the  prisoner  to 
go  at  laree,  provided  he  have  him  at  the  return  ot  the  writ, 
but  if  a  defendant  taken  in  execution  be  seen  at  large,  for 
any,  the  shortest  time  even  before  the  return  of  the  writ,  Iba 
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sheriff  will  be  chargeable  for  an  escape ;  for  it  is  his  daty  to  CsABLivreN, 
obey  the  writ ;  and  the  writ  comroaads  him  to  fake  the  body    ^^'  '^^ 

of  the  defendant  and  him  safely  keep,  so  that  he  have  the  hi*  * "* * 

dy  to  satisfy  the  plaintiff."    In  Lewis  v.  Borland,  it  is  said       ^^ 
an  attachment  for  not  paying  over  money  is  in  the  nature  of     frriag. 
mesne  process  and  the  sheriff  is  not  liable  for  an  escape  in 
permitting  the  defendant  to  go  at  Iaige,jproviefed  hehavshim^^^'^J^^' 
at  the  return  of  the  wrU.    As  to  indulgence  to  e  prisoner  on 
mesne  process,  all  the  authorities  agree,  but  all  annex  the  pro* 
Yiso  that  the  sheriff  have  the  body  at  the  return  of  the  writ. 
or  its  substitute,  the  bail  bond,  which  he  is  required  by  the  ' 

Stat.  26  H.  6,  c.  10,  to  take.    I  have  looked  through  most  of 
the  cases  on  the  liability  of  the  sheriff  for  escape,  and  I  no 
where  find  any  intimation  that  it  is  any  excuse  for  the  sheriff 
that  the  defendant  on  mesne  process  escaped  out  of  his  pos- 
session by  force  or  fraud,  except  in  the  case  of  rescue  by 
others.    If  the  prisoner  be  forcibly  taken  from  him,  this  will 
excuse  in  mesne  process,  although  it  will  not  on  final  process ; 
and  the  reason  assigned  is  that  in  one  case  he  should  call  the 
po^^e  cammitains  to  his  aid,  in  tlie  other  may  not.  The  sher-  3  Bacon.  Ab. 
iff '8  liabiliuf,  in  none  of  the  cases,  is  made  to  depend  on  the  ^^g^*^* 
question  ofdiligence  or  negligence.    He  may  be  as  indulgent 
as  he  pleases  to  the  defendant.    He  may  even  put  in  bail  for 
him,  but  at  the  return  of  the  writ  he  must  produce  the  body 
or  the  bail  bond.    In  the  argument  in  the  case  of  Pariente  v.  ^  bo^.  ^  p^L 
Plumtree  it  is  assumed  as  law,  that  the  only  sufficient  excuse        35* 
which  (hesheriffcan  have  for  not  bringing  in  the  body,  is  the 
bail  bond,  which  in  that  case  he  was  allowed  to  put  in  him- 
self before  the  return  of  the  rule. — And  it  does  seem  to  me, 
on  a  full  examination  of  (he  authorities,  that  this  is  the  law 
by  which  this  case  is  to  he  decided.    The  facts  as  proved  on 
the  trial  were  that  the  prisoner,  by  false  representations,  in-   • 
duced  the  sheriff  to  grant  him  certain  indulgences^  of  which 
be  availed  himself  to  escape.    It  might  admit  of  dcubt,  if  the 
case  depended  on  negligence  or  vigilance,  whether,  after  the 
notice  that  the  defendant  was  about  removing,  the  sheriff's 
deputy  did  use  every  prudent  precaution  to  prevent  it.    The 
plaintiff  has  no  right  to  complain  of  the  indulgence  shewn  to 
the  prisoner.    The  law  allows  it  not  at  the  risque  of  the 
plaintiff's  responsibility.     If  it  were  necessary  to  assign  a  rea* 
son  for  this  principle  a  sufficient  one  will  be  found  in  the  fact, 
that  after  the  arrest  the  prisoner  is  in  the  sole  custody  and 
possession  of  the  sheriff  and  his  assistants.    In  general  none 
others  could  be  called  to  prove  how  an  escape  was  effected. 
It  would  be  easy,   by  concert,  to  effect  an  escape,  with  the 
outward  shew  of  much  diligence  to  prevent  it.    The  position 
of  a  sheriff  is  like  that  of  a  carrier,  who  for  similar  reasons  is 
held  to  the  strictest  accountability.   It  is  said  that  to  hold  the 
sheriff  liable  where  he  has  been  guilty  of  no  negligence  is 
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Cbailbstok,  against  the  apirit  of  the  age.    I  know  that  to  some  erery  ape- 
Jan.  1860.    ^^^  Qj  restraint  on  personal  liberty  to  enforce  legal  liabilii'ea 
"^is  looked  upon  as  a  remnant  of  a  barbarous  age.    It  may  be 
so,  but  this  Court  has  no  power  to  make  the  law.    I  may  be 
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Altman 

McBiide.  permitted,  however,  to  say,  that  the  harshness  of  the  ancient 
law,  so  far  as  the  debtor  is  concerned,  has  been  almost  entire- 
ly repealed.  The  object  of  imprisonment  as  now  regarded  is 
to  compel  the  debtor  to  pay  the  debt  or  to  surrender  his  effects 
to  his  creditor :  and  if  he  be  honestly  minded  to  do  sa,  he 
may,  by  an  assignment  of  his  estate,  be  discharged,  with  very 
little  restraint  on  his  personal  liberty.  The  motion  for  a  new 
trial  is  granted. 
Richardson  and  O'Neall,  JJ.  concurred. 
Motion  granted* 


.  John  Altman  v.  Burwdl  McBride. 

The  deed  of  popveyviQB  ^leeenred  "  one  eqiuune  acre,  containing  my  fiunily  bu- 
rial ground/',  wit|^out  defining  the  precise  spot  by  lines  and  boundaries,  but 
before  its  execution,  the  iparues  had  agreed  upon  and  marked  out  the  space 
which  was  to  be  considered  the  grsTcyard :  the  Court  hdd  that  the  Circuit 
Judge  had  correctly  charged  the  jary  that  they  might  consider  the  space  thus 
marked  out  as  the  location  agreed  upon  by  the  parties,  although  it  was  found 
to  contain  a.  little  more  than  the  square  acre. 

When  the  intention  of  the  parties  is  ascertained,  the  rule  that  the  deed  shoukl  be 
construed  most  strongly  against  the  grantor,  is  subsertient  to  that. 

Before  Withers,  J.  at  OiUisonville,  FaU  Term,  1849. 

The  action  was  trespass  quare  datisum  fregit :  and  the 
act  of  trespass  was  charged  to  have  been  committed  in  the 
plaintiff's  family  burial  ground — and  consisted  in  girdling  or 
chopping  round  a  walnut  tree,  so  as  to  destroy  it,  which  the 
plaintiff  insisted  was  within  the  limits  of  the  graveyard,  and 
in  moving  posts  that  had  bee^  set  in  the  ground  as  land- 
marks. 

On  the  22d  day  of  January,  1846,  a  tract  of  land  was  con- 
veyed by  the  plaintiff,  Altman,  to  one  John  W.  Mixon  ;  and 
two  days  afterwards,  the  same  land  was  conveyed  by  John 
W.  Mixon  to  McBride,  the  defendant.  In  each  deed  of  con- 
veyance, a  reservation  was  made  of  the  burial  ground  in  the 
same  language.  In  that  from  plaintiff  to  Mixon,  it  was  as 
follows  :  '*  one  square  acre,  containing  my  family  graveyard, 
excepted." 

The  question  was,  whether  the  walnut  tree,  which  the  de- 
fendant had  caused  bis  overseer  to  kill,  was  within  the  grave- 
yard reserved  ? 


APPEALS  AT  LAW.  B09 


At  John  W.  Mixon's  instance,  and  before  Altman  executed  Chaklmtow, 
the  conveyance  to  him,  one  Phillips  marked  out  the  space    ^^'  **^  . 
which  was  to  be  considered  the  gravejrard.    He  used  wooden  ^ 
compasses — such  as  were  usually  employed  in  laying  off 
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work.  The  space  was  6  feet  I  inch.  He  made  each  of  the  McBride. 
four  tines,  embracing  the  graveyard,  the  length  of  42  com- 
passes square ;  and  this,  as  he  said,  was  according  to  Mixon's 
directions,  who  said  Altman  would  not  sign  the  title  till  it 
was  measured,  and  posts  set  up.  He  set  up  posts.  Mixon, 
upon  seeing  the  admeasurement  and  posts,  saidhe  wa8  8ati»> 
fied  if  Altman  was.  A  walnut  tree,  the  largest  in  that  vicin- 
ity, was,  he  said,  within  the  lines  laid  off,  and  gave  a  very 
good  shade.  Briars,  and  a  clump  of  shrubbery,  covered  the 
graves  ;  and  the  distance  of  the  walnut  tree  in  quesrion,  from 
the  graves,  was  variously  estimated  at  from  25  to  40  yards. 
Phillips  said  the  tree  had  been  left,  that  funeral  sermons 
might  be  preached  under  it,  but  he  had  never  known  one  to 
be  preached  there  ;  that  the  change  of  position  of  the  posts 
he  set  up,  threw  the  graveyard  more  on  a  descent,  and  there- 
by, in  wet  weather,  water  might  be  encountered  in  digging 
a  grave.  ^ 

It  was  in  evidence,  from  another  vr]f0KS9^^h4Ht^  said, 
before  he  sold  the  land  to  defenda 
the  measurement,  if  Altman  was,  a 
the  walnut  to  mLke   lumber,  whic 
This  witness,  as  well  as  Phillips, 
square,  as  at  first  laid  off— but  a 
wards  there,  said  it  was  not — and 
who  removed  two  of  the  posts. 

McBride's  overseer,  one  Dean,  said  tHmi^MT^  was  re- 
quested by  MeBride  to  deaden  trees  in  that  part  of  the  plan- 
tation embracing  the  graveyard,  even  fruit  trees;  and  Me- 
Bride also  wished  that  Altman's  posts  should  be  set  in  a 
workman-like  manner,  in  a  square ;  that  he  found  the  line 
including  the  walnut,  and  that  parallel  to  it,  made  a  longer 
and  a  shorter  ^ide ;  that  he  stepped  off  70  paces  on  one  line, 
and  moved  the  post  near  the  walnut  opposite  to  the  point  he 
thus  paced,  and  so  excluded  the  walnut  tree ;  that  it  he  had 
squared  the  premises  by  the  tree,  he  supposed  one  line  would 
have  run  through  the  spot  where  the  graves  were ;  that  oats 
were  to  be  sowed,  and  defendant  desired  the  particular  wal- 
nut tree  killed,  as  producing  a  considerable  shade ;  that  no 
notice  was  given  to  plaintiff,  when  the  posts  were  removed. 
*  Abram  Ruth,  a  surveyor,  was  introduced  for  the  defence, 
and  he  presented  a  plat.  The  yellow  lines  upon  it  exhibited 
the  position  of  the  posts  as  he  saw  them.  Letter  '^  A."  with 
the  black  dotted  lines,  represent  the  square  acre  as  he  laid  it 
off.  ''  B."  indicated  the  position  of  the  walnut  tree ;  (the 
square  acre,  as  laid  off  by  him,  and  that  laid  off  by  Dean, 
27 
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CiuuBtToir,  did  not  exactly  coincide.)  The  compass  measurement,  by 
^an.  1860.  ^  phiHipSj  would  embrace  a  few  square  yards  more  than  the 
~  '  area  of  an  acre.    He  said  that  if  one  line  of  a  square  acre 

should  be  made  to  include  the  walnut  tree,  it  would  force  an- 
other through  the  cluster  of  briars  aud  shrubbery  in  the  grave- 
yard, but  not  over  any  crave  that  he  saw.  The  most  easterly 
post  at  "  A.''  seemed  to  nave  been  moved  some  16  or  20  feet 
nearer  the  cluster. 

The  surveyor  said  he  made  one  of  the  posts,  as  be  found 
them,  a  starting  point.  It  was  obvious  his  plan  was  so  to 
admeasure  the  square  acre,  as  to  have  the  graves  as  near  the. 
centre  as  possible  of  a  circle,  that  should  touch  the  sides  of 
his  square. 

There  was  abundant  evidence  that  the  parties  to  this  ac- 
tion bore  ill  relations  to  each  other.  According. to  Dean. 
McBride  said  there  had  been  hot  words  between  them,  and 
Altman  had  cursed  him  near  this  same  graveyard,  and  said 
the  plaintiff  should  not  come  into  the  graveyard  'till  he  had 
run  out  according  to  law ;  though  h^  wantra  the  old  man  to 
have  land  enough  to  bury  himself  and  his  family,  and  a 
square  acre  would  be  enough  for  that.  McBride  instructed 
his  overseer,  (Johnson,)  in  184fV,  not  to  interfere  with  the  old 
man's  graveyard ;  this  remark  being  an  answer  to  Johnson's 
observation,  that  the  posts  were  not  right.  But  he  also  said, 
that  he  did  not  think  the  plaintiff  had  any  right  to  go  inside 
the  field,  without  his  permission. 

It  appeared  that  Altman  himself  had  cultivated  land  lying 
between  the  walnut  in  question  and  the  graves. 

It  seemed  that  Mizon  purchased  the  land  as  a  mere  chan- 
nel o^  conveyance  from  Altman  to  McBride. 

His  Honor  adopted  the  doctrine  contended  for  the  defend- 
ant, to  wit :  that  no  parol  understanding  between  Ahman 
ana  Mixon  could  scffect  the  title  drawn  by  defendant ;  and  no 
title  by  parol  could  re-invest  Altman  with  any  part  of  the 
land  he  had  conveyed,  over  and  above  ^^  one  square  acre, 
containing  my  family  graveyard."  He  charged  it  to  be  true, 
as  a  general  principle,  that  all  parol  agreements  were  merged 
in  a  subsequent  wntteu  contract,  and  that,  in  this  case,  one 
could  look  only  to  what  was  dxme^  and  not  to  what  was  said, 
as  giving  interpretation  to  the  language  used — and  in  that 
connexion  it  might  be  inquired  whether,  if  Altman  meant  to 
adopt  the  work  of  Phillips  as  interpreting  the  deed  he  after- 
wanls  executed,  would  he  not  have  specifically  referred  to  it. 
But  that  the  question  was,  whether  the  acts  of  the  parties  in 
carrying  out  the  contract  (reserving  one  square  acre,  contain- 
ing the  family  graveyard)  did  not  show,  by  what  had  been 
before  done,  that  the  walnut  tree  was  intended  to  be  exclu- 
ded from  the  deed :  that  if  the  lines  located  by  Phillips  were 
made  before  the  title  passed  out  of  Altman^  and  were  ktwwn 
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and  assented  to  by  John  W.  Mixon,  the  phrase  of  the  deed,  CaABLnrow, 
makiog  the  reservation  in  qnestion,  might  receive  interpreta-   ^^*  ^^^' 
lion  from  such  acts,  and  then  the  title  to  ihe  ascertained  spot^^ 
may  never  have  passed  out  of  AUman.     He  added,   that 
whatever  Mixon  did  not  acquire  he  could  not  convey  to  Mc- 
Bride. 

The  jury  found  a  verdict  for  the  plaintiff  for  three  hundred 
and  fifty  dollars. 

The  defendant  appealed  and  moved  the  Court  of  Appeals 
for  a  new  trial,  on  the  following  grounds : 

1.  JSecause  his  Honor  charged  the  jury  that  they  might 
consider  the  location  established  by  Phillips,  before  the  com- 
pletion of  the  sale  by  Altman  to  Mixon,  as  the  location  agreed 
on  by  the  said  parties,  notwithstanding  that  location  was 
proved  to  be  for  more  than  a  square  acre,  which  is  the  quan- 
tity subsequently  reserved  in  the  conveyance  from  Altman  to 
Mixon. 

2.  Because  his  Honor  charged  the  jury,  that  a  parol  agree- 
ment, made  prior  to  the  execution  of  a  written  title,  might  be 
relied  on  to  explain  the  written  title,  although,  it  is  submit- 
ted, that  title  contains  no  ambiguity. 

3.  Because,  whereas'the  written  title  offered  in  evidence  by 
the  plaintiff,  reserved  one  square  acre  of  land  in  the  following 
words,  to  wit :  '^  one  square  acre,  containing  ray  family  burial 
ground,  excepted  f  his  Honor  charged  the  jurv  that  these 
words  might  be  explained  by  evidence  of  a  parol  agreement, 
by  which  Altman  and  Mixon,  previous  to  the  execution  of 
the  title,  had  consented  to  fix  the  limits  of  the  burial  ground 
at  more  than  an  acre,  and  in  a  form  different  from  a  square 
acre. 

4.  Because,  whatever  may  have  been  the  parol  agreement 
between  Altman  and  Mixon,  it  is  submitted  that  none  other 
than  the  written  agreement,  as  expressed  in  Altman's  title, 
could  affect  the  defendant  McBride,  who  was  a  subsequent 
purchaser. 

5.  Because  the  finding  of  the  jury  is  contrary  to  law  and 
the  evidence. 

Oolcock  4*  Ourrellj  for  the  motion. 
SingeUan^  contra. 

Curia,  per  O'Neall,  J.— In  this  case  the  only  question 
which  deserves  consideration  is,  whether  the  Judge  below 
was  right  in  telling  the  jury  that  they  might  adopt  as  the 
true  location  of  the   <' square  acre,  containing  the  family 

Sraveyard,"  '^that  which  had  been  fixed  by  Altman  and 
lixon,  before  the  former  conveyed  to  the  latter." 
That  he  was,  will  require  but  a  few  words  from  me  to 
show.     There  is  nothing  in  the  deed  which  defines  the  pr&> 
cise  spot  by  Unes  and  boundaries.    No  one  would  doubt  that 
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CmAWLtwwH,  after  the  deed  was  executed,  the  parties  might  mark  it  oot, 
Jul.  18W.  j^p^  jf  jj  should  happen  to  be  a  few  feet  longer  or  not  exactly 
'  square,  it  would  not  be  in  the  power  of  either  to  alter  it  If 
done  before  the  deed,  the  same  result  would  seem  to  follow. 
Perhaps  in  this  poiut  of  view,  the  case  would  stand  upon 
stronger  grounds.  For  the  rule  that  a  deed  or  any  other  in- 
strument, when  depending  upon  extrinsic  facts  for  its  con- 
sliuction,  should  be  construed  by  or  according  to  its  subject 
matter,  would  properly  apply.  Here  the  question  is,  what 
square  acre  is  meaut?  It  is  to.contain  the  family  graveyard, 
is  the  only  answer  of  the  deed.  Whether  that  is  to  be  in  the 
centre,  or  on  one  side,  or  at  one  end,  is  unascertained  by  the 
deed.  If  the  parties  fixed  the  location,  by  marking  the  lines 
and  calling  it  a  square  acre,  we  do  no  violence  to  the  words 
of  the  de^  or  any  rule  of  construction,  when  we  construe 
the  deed  to  mean  this  precise  square  acre,  thus  marked  out 
and  ascertained,  as  the  subject  matter  of  the  exception. 

It  is  true,  a  deed  is  to  be  construed  generally  against  the 
p;rantor,  and,  therefore,  the  exception  carried  out  in  his  favor, 
IS  to  receive  no  larger  construction  than  the  words  will  natu- 
rally import.  But  here  the  words  are  susceptible  of  the  con- 
struction put  upon  them,  because,  by  the  parties's  measure- 
ment, this  was  a  square  acre.  It  is  true,  by  mathematical 
rule,  it  afterwards  turns  out  to  be  not  exactly  correct.  The 
location  made  by  the  parties  may  be  regarded  as  a  square 
acre,  and  as  thus  coming  within  the  words  used,  and,  there- 
fore, within  the  meaning  of  the  grantor  or  grantee.  When 
we  ascertain  thus  the  intent^  the  rule  that  tne  deed  should 
be  construed  most  strongly  against  the  grantori  is  subordi- 
nate to  that. 
The  motion  is  dismissed. 

Richardson,  Evans  and  Fbost,  JJ.  concurred. 
Motion  refused. 

Wardlaw,  J.  dissenting.  It  is,  I  think,  now  the  law, 
tfiat  an  exception  of  one  acre,  in  the  srant  of  a  tract,  is  not 
void  for  uncertainty ;  but  may  be  available  by  election ;  and 
that  the  right  of  election  is  in  the  grantor,  as  the  person  re- 
quired to  do  the  first  act. 

It  may  be,  then,  that  by  a  sufficient  exercise  of  his  right  of 
election,  the  plaintiff  here  had  fixed  the  boundaries  of  the 
excepted  acre,  so  as  to  embrace  the  walnut  tree.  But  I  can- 
not agree  that  the  description  contained  in  the  exception  caa 
be  so  explained  by  reference  to  the  acts  of  the  parties,  as  to 
mean  the  parcel  which  had  been  marked  out  by  Phillips. 

In  construing  a  deed  or  other  writing,  we  may  look  to  the 
acts  of  the  parties,  and  to  all  surrounding  circumstances,  to 
ascertain  the  meaning  of  the  words  that  were  used,  but  not 
to  establish  an  intention  which  has  not  been  expressed.    If 
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the  words  written  have  a  sensible  meaning  and  some  legal  CBiBLBrrow, 
effect  according  to  their  natural  signification,  they  cannot,  by    Jan- 1860, 
extrinsic  circumstances,  be  explained  to  have  some  other 
meaning  or  some  different  effect. 

The  description  in  this  exception  is  not  like  that  contained 
in  a  deed  which  refers  to  a  plat.  There  the  plat  is  part  of 
the  description,  and  taken  together  with  other  parts  of  the 
description^  comprehends  whatever  was  actually  surveyed  by 
the  surveyor  who  made  the  plat*  Often  in  ascertaining  what 
was  surveyed,  great  departures  from  the  delineation  and  de- 
scription are  allowed,  but  all  of  these  departures  are  justified 
by  adhering  to  a  certainty  found  in  part  of  a  description,  in 
neglect  of  other  parts  which  are  rejected  as  useless,  and  fall 
at  last  under  the  maxim,  falsa  demanstratio  non  nocet. 

If  the  exception  had  been  of  my  family  graveyard^  then 
it  might  have  been  shown  what  the  family  graveyard  was, 
and  a  ditch  around  it,  stakes  marking  it  out,  or  other  evidence 
which  applied  the  description  to  the  subject  described,  might 
have  shown  the  meaning  of  the  words  that  were  used.  On 
the  other  hand,  "one  square  acre,  containing  my  family 
graveyard,"  shows  that  the  family  graveyard  is  less  than  an 
acre,  and  that  the  acre  must  be  laid  off  so  as  to  contain  it. — 
But  whether  the  graveyard  or  any  particular  point  therein, 
shall  be  in  the  centre  of  the  square,  or  on  this  or  that  side  of 
it,  and  in  what  direction  any  line  of  the  square  shall  run,  are 
left  uncertain.  Infinite  variety  is  admissible,  subject  only  to 
this  mathematical  certainty,  that  the  acre  shall  be  square. — 
This  certainty  no  act  of  the  parties  or  other  evidence  can  ex- 
plam  away  ;  any  more  by  making  the  square  an  oblong  or  a 
trapezium,  than  by  making  it  a  triangle. 

What  was  said  by  Mixon,  as  it  cannot  serve  to  alter  the 
description  in  the  particitlar  wherein  it  is  exact,  can,  as  a  mere 
indication  of  intention,  be  of  no  avail.  If  it  could  be,  then  an 
exception  by  parol,  confirmed  by  the  assent  of  the  grantee, 
would  countervail  the  general  words  of  a  grant  in  writing. 


H.  Miller  r.  X  P.  Fbrd  et  al. 

The  defendants,  appointed  by  a  reeolntion  of  the  Board  of  Commiesionen  of 
Roads  to  rebuild  a  certain  bridge,  advertised  as  usual  for  propoeals-^argain- 
ed  with  plaintiff  and  took  his  bond  £>r  the  faithful  peiformance  of  the  contract, 
signing  and  inserting  their  own  names  simply  as  "committee."  To  an  action 
OB  the  oontiact  the  defendants  pleadedin  abatement  the  non-joinder  of  the  other 
members  of  the  Board.  The  plea  was  sustained,  and  on  appeal,  the  Court 
ordered  a  new  triaL 

When  an  agent  makes  a  eontiact  as  agent  and  at  the  same  time  names  his  prin- 
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Charleston,      cipal ;  in  other  words,  when  in  making  the  contract,  credit  is  given  exclusirelj 

Jan.  1850.         to  his  principal,  he  is  not  personally  liable.    Story  on  Ag.  Sec  263. 

^  y^-N— ^  jg^  person  contracting  as  agent  will  be  personally  liable  whether  he  is  known  to 

Miller  be  an  agent  or  not,  in  all  cases  where  he  makes  the  contract  in  his  own  name, 

-,^*  or  TOluntariiy  incurs  a  personal  responsibility  either  express  or  implied ;  where- 

ever  from  the  form  of  the  transaction  he  has  become  a  direct  personal  party  to 

the  contract    Story  on  Ag,  See,  969. . 

If  the  terms  of  a  written  contract  made  by  an  agent,  show  explicitly  that  he  is  an 
agent,and  that  he  means  to  bind  his  principal  and  not  himself  that  constnic- 
tion  will  be  adopted,  howeyer  inartificial  the  instrument  may  be ;  but  if  the 
terms  are  not  thus  explicit,  although  it  may  appear  that  the  party  iaan  agent, 
he  win  be  deemed  to  hare  contracted  in  his  personal  capacity.  Story  on  Ag, 
6bc  156. 

In  cases  of  unwritten  contract,  the  question  whether  the  agent  is  liable,  or  the 
principal^  or  both,  is  a  matter  of  fact,  generally  left  to  the  jury.  The  in<{uiry  is, 
to  whom  is  the  credit  knowingly  given  according  to  the  understanding  of  both 
paitiesl 

In  general,  where  credit  is  given  either  to  the  agent  or  the  principal,  a  presump- 
tion will  arise  that  it  is  an  exclusive  credit.  This  doctrine  applitss  to  cases 
where  the  agent  is  acting  for  a  known  principal,  and  the  party  dealing  with  the 
agent  elects  to  credit  one  and  not  the  other.  But  where  the  agent  acts  without 
disclosing  that  he  is  acting  as  an  agent,  or  when  acting  as  a  koown  agent  he 
does  not  disclose  the  name  of  his  ptincipal,  although  credit  is  given  to  the  agent 
it  is  not  deemed  to  be  an*an  exclusive  credit;  on  the  contrary,  when  the  princir 
pal  is  discovered  he  also  will  be  deemed  responsible  as  well  as  the  agent . 
Siory  on  Ag.  Sec.  391—388—279—270. 

Before ,  J.  at  OeorgetotDn, ^  1849, 

*  t 

This  was  an  action  of  assumpsit,  upon  a  contract  for  build- 
ing a  bridge.  The  declaration  contained  a  count  upon  the 
special  contract,  and  the  indebitatus  count  for  work  and  labor. 
Defendants  pleaded  in  abatement  the  non-joinder  of  sixteen 
other  persons,  whom  they  alleged  to  have  contracted  jointly 
with  them.  Plaintiff  denied  that  defendants  had  contractea 
jointly  with  the  persons  enumerated  in  the  plea,  and  issue 
joined  thereon. 

It  appeared  in  the  evidence,  that  the  defendants  had  insert- 
ed in  the  public  newspaper  the  following  advertisement : 
'^  Proposals  will  be  received  until  the  first  Monday  in  Febru- 
ary next,  for  rebuilding  the  bridge  across  Milldam  Swamp, 
near  China  Grove.  The-bridge  to  be  116  feet  long,"  &c., 
prescribing  the  specifications,  signed,  "  J.  P.  Ford,  J.  R.  Ford, 
iPrancis  Green,  committee."  In  pursuance  of  this  advertise- 
ment, plaintiff  sent  in  a  tender  to  the  committee,  undertaking 
to  build  the  bridge  according  to  the  published  specifications, 
for  nine  hundred  and  seventy-five  dollars,  the  amount  now 
sued  for.  His  bid  was  accepted  by  the  committee,  and  for  the 
faithful  performance  of  his  contract  they  took  from  the  plain* 
tiff  his  U>nd,  in  the  following  form : 
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"  Know  all  men  by  these  presents,  that  we  E.  H.  Miller,  CBiftLEsroN, 
Wm.  F.  Blakely,  John  P.  D.  Brinon,  and  John  B.  Miller,  are^^^*^' 
held  and  firmly  bonnd  unto  the  committee  on  China  Grove  ^^     '^       ' 
bridge,  lo-wil:  J.  P.  Ford,  J.  R.  Ford,  and  F.  Green,  in  the      ^!^ 
penal  sum,  &c*,  to  be  paid  to  the  said  committee,  viz :  J.  P.       Ford. 
Ford,  J.  R.  Ford,  Francis  Green,"  &c.  &c.    Conditioned  for 
the  faithful  completion  of  the  work.    Signed  by  the  plaintiff 
and  his  sureties. 

Mr.  Howard,  the  Clerk  of  the  Board  of  Commissioners  of 
Roads,  testified  that  the  bridge  had  been  completed  and  was 
in  use  previous  to  the  commenceinent  of  this  suit.  On  the 
part  of  the  defendants,  it  was  proved,  from  the  minutes  of  the 
Board,  that  they  had  been  appointed  a  committee  to  rebuild 
the  bridge  in  question,  by  a  resolution  of  the  Board,  under 
which  they  had  acted,  and  they  claimed  to  be  exempt  from 
personal  liability  upon  their  contract  made  in  that  character. 
Between  the  date  of  the  contract  and  the  commencement  of 
the  suit,  there  had  been  a  change  in  the  members  of  the  Board, 
by  death  and  the  expiration  of  the  term  of  many ;  and  new 
appointmeuts  had  been  made  by  the  legislature. 

His  Honor  the  presiding  Judge  charged  the  jury,  that  the 
action  should  have  been  brought  against  the  Board,  and  not 
the  committee,  and  that  as  persons  who  constituted  the  Board 
at  the  time  of  the  contract  are  the  proper  parties  to  the  suit, 
whose  names  have  been  specifically  set  forth  in  abatement, 
the  plea  must  be  sustained. 

The  jury  found  a  verdict  for  the  defendants,  sustaining  the 
plea. 

The  plaintiff  appealed,  on  the  grounds  following: — 

1.  Because  the  defendants  are  personally  liable  upon  the 
contract  entered  into  by  them,  in  the  manner  set  forth  in  the 
report. 

2.  Because  his  honor  decided  that  the  individuals  constitut- 
ing the  Board,  at  the  time  of  the  contract,  and  not  at  time  of 
the  commencement  of  suit,  were  the  proper  parties  to  the  suit. 

3.  Because  his  Honor  decided,  as  a  principle  of  law,  that  the 
Board  and  not  the  committee,  were  responsible ;  whereas,  it 
is  respectfully  submitted,  that  the  case  made  upon  the  issue 
and  the  evidence,  presented  a  question  of  fact,  and  it  should 
have  been  left  to  the  jury  to  determine  to  whom  the  credit  had 
been  given. 

WUkinsani  for  the  motion. 
Munro,  contra. 

Curiaj  per  Wardlaw,  J. — The  following  extracts  from 
Story  on  Agency  contain  proposition?  which  are  well  sustain- 
ed by  authority. 

^  When  an  agent  makes  a  contract  as  agent,  and  at  the 
same  time  namea  his  principal ;  in  other  words,  when  in       1963. 
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Cha»le8tow,  making  the  contract  credit  is  given  exclusively  to  his  princi- 
Jan.  1860.    ^^^^  ^^  jg  j^^^  personally  liable." 

^        y       '     "  A  person  contracting  as  agent  will  be  personally^ liable, 

^^^^^      whether  he  is  known  to  be  an  agent  or  not,  in  all  cases  when 

Ford.       he  makes  the  contract  in  his  own  name,  or  voluntarily  incurs 

a  personal  responsibility  either  express  or  implied  -^  wherever 

from  the  form  of  the  transaction  he  has  become  a  direct  per- 

*^'       sonal  party  to  the  contract." 

"  If  the  terms  of  a  written  contract,  inbade  by  an  agent,  shew 
explicitly  ^that  he  is  an  agent,  and  that  he  niean^to  bind  his 
principal  and  not  himself,  that  coniBtcuction  will  be  adopted, 
however  inartificial  the  instrument  may.be;  but  if' the  terms 
are  not  thus  explicit,  although  k  may  appear  that  the  party  is 
**^*  an  agent,  he  will  be.  deemed  to  have  contracted  in  his  per- 
sonal capacity." 

"In  cases  of  unwritten  contract,  the  question  whether  the 
agent  is  liable,  or  the  principal,  or  both,  is  a  natter  of  fact, 
generally  left  to  the  jury.  To  whom  is  the  credit  knowingly 
given,  according  to  the  understanding  of  both  parties?"  - 

"  In  general,  where  credit  is  given  either  to'  the  agent  or  the 
principal,  a  presumption  will  aiise  that  it  is  ah  exclusive  cre- 
dit. Xhis  doctrine  applies  to  cases  where  the  agent  is  acting 
for  a  known  principal,  and  the  party  dealing  with  the  agent 
elects  to  credit  one  and  not  the  other.  But  where  the  agent 
acts  without  disclosing  that  he  is  actii^g  as  an  agent,  or  when 
acting  as  a  known  agent  he  does  not  disclose  the  name  of  his 
principal,  although  credit  is  given  to  the  agent,  it  is  not  deem- 
ed to  be  an  exclusive  credit;  on  the  contrary^  when  the  princi- 
*®*"™'^^^  pal  is  discovered,  he  also  will  be  deemed  responsible  as  well 
as  the  agent." 

In  the  case  before  us,  if  we  regard  the  advertisement  as  an 
instr*iment  which  contains  the  terms  of  the  contract  that  was 
made  by  the  proposal  of  the  plaintiff  and  the  acceptance  of  it 
by  the  defendants,  the  intention  of  the  defendants  to  bmd  the 
Commissioners  and  not  themselves  personally,  does  not  expli- 
citly appear ;  and  the  bond  seems  to  indicate  a  contrary  in- 
teniion  in  the  transaction. 

If  we  r^ard  the  whole  contract  as  unwritten,  the  matter 
should  have  been  left  to  the  jury,  with  instructions  that  they 
should  judge  from  all  the  circumstances  to  whom  the  plaintii^ 
at  the  making  of  the  contract,  ought  to  have  been  understood 
to  give  credit. 

In  this  view  the  whole  Court  concurs ;  and  as  this  decides 
the  case,  and  there  is  some  difference  of^opinion  upon  the  ques- 
tion made  by  the  second  ground  of  appeal,  no  further  opinion 
is  expressed. 

A  new  trial  is  ordered. 

Richardson,  O'Neall  and  Frost,  JJ.  concurred. 
Motion  granted. 
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The  SCalCj  ex  rel.  William  H.  BamweU^  v.  TTie  City      CBiKLRrrov, 

Coundl  of  Charleston.  •^-  ^»0. 

A  bond  held  by  one  liYing^  wiihin  the  corporate  limits  of  Charleeton  it  subject  to     '^^  State 
taxation  by  the  City  Council,  though  the  obli^r  resides  out  of  the  city;  and  it  q-,    Z*       m 
is  not  objectionable  that  the  tax  should  be  imposed  in  cases  where  the  obligor  of  Chaileston. 
is  solvent,  and  that  this  question  should  be  lefv  to  be  determined  by  the  holder 
of  the  bond. 

Before  Frost^  J.  at  Chambers^  Charleston^  Janucuy  26thj 

1850. 

Motion  for  a  rule,  against  the  City  Council  of  Charleston, 
to  show  cause  why  a  writ  of  piohibition  should  not  issue,  to 
restrain  the  enforcement  of  an  execution,  issued  by  the  au- 
thority of  the  respondents,  for  the  collection  of  the  sum  of 
sixty-eight  dollars,  being  the  assessed  amount  of  a  tax,  im- 
posed by  an  ordinance,  at  therateof  forty  eight  cents  perhuu* 
dred  dollars,  op  fourteen  thousand  dollars,  invested  in  bonds, 
held  by  the  relator,  who  is  a  resident  of  the  city,  and  due  by 
certain  debtors  residing  in  Colleton  district. 

The  inoiion  having  been  submitted  for  decision,  only  that 
the  case  might  be  carried  to  the  Court  of  Appeals,  his  Honor  did 
not  present  the  arguments  and  views  by  which  he  was  di- 
rected in  forming  his  opinion. 

He  refused  to  grant  the  motion. 

The  relator  appealed,  on  the  grounds  following : 

1.  Because  the  amount  fequired  to  be  paid  is  so  laige,  that 
it  never  could  have  been  the  intention  of  the  Legislature  to 
grant  to  the  City  Council  the  power  to  exact  it  from  citizens. 

2.  Because  by  the  terms  of  the  ordinance,  the  tax  is  imposed 
in  cases  where  debtors  are  solvent:  thereby  raising  a  ques- 
tion whicli  the  Council  will  not  undertake  to  decide,  and  the 
tax-payer  is  often  unwilling  and  unable  to  determine. 

3.  Because  the  restriction  complained  if,  is  a  penaUth  and 
not  a  tax, 

4  Because  such  an  ordinance  necessarily  is,  and  ought  to 
be,  pros|jective  m  its  operation:  whereas  in  its  operation  upon 
the  relator  it  would  be  in  the  nature  of  a  post  facto  law. 

6.  Because  the  debtor  of  the  relator  resides  in  Colleton  dis- 
trict, and  the  sum  due  to  the  relator  is  not,  in  any  aspect,  lia* 
Ue  to  taxation  as  city  property,  or  property  the  subject  of  mu- 
nicipal regulation  by  the  authorities  of  this  city. 

W.  E.  Martin^  for  the  motion. 

Porter^  City  attorney,  contra. 

Cfiria,  per  Frost,  J. — ^In  tlie  case  of  the  State  y.  T%e  City  |  i^gp,  q^  |^ 
Council  of  Charleston^  it  was  decided  that  bonds,  owned        40. 
by  a  resident  of  the  city,  are  taxable  property,  which  the  C^ty 

28 


218  APPEALS  AT  LAW. 

CHAftLESTON,  CouDcil  has  authority  under  the  charter  to  tax.  And  in  Hayne 
Jan.  1^0.    ^  Deliesseline,  City  sheriff,  it  was  decided  that  bonds,  owned 
^~IP'        '  by  an  inhabitant  of  the  cay,  were  subject  to  taxation  by  the 
Watoon      ^j^y  Council,  though  the  obligor  resided  out  of  the  limits  of 
Bancroft,    the  City.    These  cases  are  conclusive  authority  on  the  quts- 
tion  of  the  power  of  the  City  Council  to  impose  the  tax  on  the 
3  McC.  374.  tj^ndg  owned  by  the  relator  in  thii,casfe ;  and  it  is  needless  to 
repeat  or  amplify  the  grounds  on  which  \hose  cases  are  rested. 
The  imposition  of  the  tax  on  bonds  in  cases  where  the  obli- 
gors are  solvent,  and  leaving  that  question  to  be  determined 
by  the  holder,  are  provisions  in  the  ordinance  altogether  favor- 
able to  the  holder.    Very  few  persons  will  experience  any  con- 
scientious embarrassment  in  making  a  return  of  his  bonds  for 
taxation.     Every  holder  of  a  bond  must  have  a  knowledge  or 
belief  whether  the  obligor  is  solvent,  and  he  is  required  only 
to  declare  on  oath  bis  opinion  that  the  obligor  is  solvent. 
The  motion  is  refused. 

Richardson,  O'Neall  and  Evans,  JJ.  concurred. 
Motion  refused. 


Watson,  Johnston,  ^  Co.  v.  E.  W.  Batwroft  et  cU. 

Where  the  bail  surrender  their  principal  within  the  term  to  which  the  scire  fadas 
on  the  bail  bond  is  returnable,  they  are  entitled  to  an  order  for  the  discontinue 
ance  of  all  further  proceeding  on  the  scire  facias^  on  the  payment  of  the  costB 
which  have  accrued. 

Before  Frost,  J.  at  Charleston,  October,  1849. 

Watson,  Johnston  &,  Co.  had  recovered  judgment  against 
Charles  Hall,  for  whom  the  defendants  were  the  bail.  A  ca. 
sa.  on  the  judgment  having  been  returned  non  est  inventus 
to  term  of  this  Court,  the  plaintiffs  sued  out  a  scire 

facias  on  the  bail  bond,  returnable  to  this  term.  When  the 
case  was  called  on  the  Enquiry  Docket,  Messrs.  Munro, 
Brewster  atid  Dunkin  appeared,  and,  on  the  usual  terms,  clainti- 
ed  to  have  the  case  transferred  to  the  Issue  Docket.  A  few- 
days  after,  the  defendants  having  before,  but  during  the  terna, 
actually  surrendered  Charles  Hall  to  the  sheriff,  moved  for 
leave  to  surrender  their  principal  in  discharge  of  their  liabili- 
ty, as  bail :  and  also  for  an  order  for  the  discontinuance  of 
the  writ  of  scire  facias,  on  the  payment  of  the  costs  accrued. 

Leave  was  granted  for  the  surrender ;  but  the  order  for  dis- 
continuance was  refused ;  because  the  merits  of  the  plaintiff 's 
case  should  not  be  anticipated,  and  decided  on  a  motion  for 
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the  surrender  of  their  principal  by  the  defendants ;  but  the  ^5**"£?J?''» 
plaintiffs  were  allowed  to  prosecute  their  suit,  at  the  risk  of^  JaniojQ'  ^ 
fufure  costs,  and  with  the  full  benefit  of  the  defence  of  the         "^ 
surrender,  actually  niade,  for.the  defendants.  w^n 

The  defendants  appealed  from'  the  order,  on  the  following     Bwicroft. 
grounds. 

Because  his  Honor  in  granting  that  part  of  defendants's  mo- 
tion for  leave  to  surrender  the  principal  upon  payment  of  the 
costs  of  the  sci.  fa.  should  also  have  granted  the  other  part 
of  their  motion^  which  was  that  all  further  proceedings  against 
them  on  the  scLfa.  shduld  be  stayed. 

Munro,  Brewster  and  Dunkin^  for  the  motion. 
Campbell^  contra. 

Curioj  per  Evans,  J. — It  is  now  fully  settled  that  the  bailQi^j^^,^  q^ 
may  surrender  their  principal  at  any  time  before  the  end  of   million,  3 
the  term  to  which  the  sci.  fa.  on  the  bail  bond  is  returnable,    ^i^^-  ^^« 
Formerly  the  surrender  was  regarded  es  gratia  or  as  a  favor 
granted  by  the  Court,  but  is  now  so  indisputably  established 
as  to  be  considered  a  matter  of  right.  In  this  case  the  surren- 
der was  made  within  the  time  and  by  the  leave  of  the  Court 
The  only  question  made  is  whether  the  Court  under  these  cir- 
cumstances ought  to  have  ordered  that  all  further  proceed- 
ings on  the  ffci. /a.  should  be  stayed,  on  the  payment  of  costs 
which  had  accrned.    The  bail  slifuilated  for  nothing  else  but 
that  the  principal  shall  be  put  back  in  the  possession  of  the 
sheriff  out  of  whose  custody  he  has  been  taken.    When  this 
is  done,  they  are  discharged  from  any  legal  liability,  and  why 
should  a  causeless  action  be  continued,  and  the  bail  put  to 
the  expense  of  pleading  to  and  defending  themselves  against 
an  action  manifestly  without  any  thing  remaining  to  support 
it  ?     It  is  the  opinion  of  this  Court  that  the  order  for  staying  )^^^'\^^- 
the  action  should  have  been  granted,  and  it  is  ordered  accord-  ^»  i^^ 

ingly.  East,  306. 

The  motion  is  granted. ' 

CNeall,  Wardlaw  and  Frost,  JJ.  concurred. 

Motion  granted. 
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CR1RLE8TOK,  /.  MeggM  T.  Fmncy  4*  Jones. 

Jan.  1860. 

^  Without  proof  aJMmde  of  the  exutenee  of  the  debt  during  the  continuance  of 
the  partnership,  the  acknowledgment  of  a  partner,  made  after  the  dissolution, 
"will  not  suffice  to  establish  a  debt  against  former  partners. 
Distinction  between  continuance  of  a  former  promise,  and  a  new  promise  *,  none 
between  a  new  promise  and  a  new  acknowledgment,  taken  of  itself,  to  estab- 
lish  a  foimer  promise. 
1)^e  case  of  Qeddes  v.  Simpson  <f>  Morrison,  in  2  Bay,  533,.  questioned. 

Before  Frost,  J.  at  Charleston^  October^  1849. 

The  plaintiff  sued  the  defendants,  in  assumpsit,  for  a  bal- 
ance of  money  overpaid  on  accommodation  notes,  and  some 
merchandize — in. all,  $324.  The  defendants  filed  a  discount, 
amounting  to  thirteen  hundred  dollars.  The  plaintiff,  after 
proving  that  the  defendants  had  been  partners,  and.  that  the 
partnership  was  dissolved,  offered  no  other  evidence  than  the 
acknowledgment  of  Finney,  that  the  defendants's  discount 
had  been  settled,  and  that  the  sum  claimed  by  the  plaintiff 
was  due,  over  and  above  what  defendants  claimed.  Finney's 
acknowledgment,  which  was  in  writing,  was  made  by  hioi 
after  the  dissolution  of  the  partnership.  Exception  was 
made  to  the  competency  of  such  an  admission  to  charge  the 
other  defendant,  Jones.  The  admission  was  received.  The 
jury  found  a  verdict  for  the  plaintiff. 

The  defendant,  John  S.  Jones,  appealed  from  the  verdict, 
and  moved  for  a  new  trial,  on  the  toltowing  grounds : 

1st.  Because  the  evidence  offered,  as  to  the  indebtedness  of 
the  defendants,  was  inadmissible.    . 

2d.  Becaiise  any  admission  of  W.  Finney,  (after  the  disso- 
lution of  the  firm  of  Finney  &  Jones,)  as  to  the  indebtedness 
of  the  firm,  to  the  plaintiff,  was  inadmissible. 

jP.  D,  Richardson^  for  the  motion. 
H.  Pinckney  Walker^  contra. 

Curiaj  per  Wardlaw,  J. — In  this  case  there. was  ev]den€e 
aliunde  that  a  partnership  had  existed  between  the  two  de- 
fendants, and  had  been  dissolved  ;  but  of  the  plaintiff's  de- 
mand against  the  partners,  there  was  no  evidence  whatsoever, 
besides  the  acknowledgment  of  Finney,  made  after  the  dis- 
solution, but  before  the  demand  could  have  been  barred  by 
the  statute  of  limitations,  if  its  date  be  fixed  according  to  the 
acknowledgment.  The  question  submitted  is,  whether  such 
an  acknowledgment  is  admissible  to  establish  the  demand 
against  both  defendants ;  in  effect,  whether  standing  atone  it 
can  be  allowed  to  suffice  for  this  purpose. 

As  to  the  authority  of  one  partneri  after  the  dissolution,  by 
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his  acknowledgment,  to  take  a  demand  against  the  firm  out  CusLcmN, 
of  the  statute  of  limitations,  there  have  been  conflicting  de-^^*®^- 
cisions,  which  al^have  reference  to  the  caee  of  Whitcomb  v.  *  '      ^        ' 
Whitings  where  Lord  Mansfield  held  that  as  one  joint  debtor     ^W^ 
was  the  agent  of  the  others,  to  pay,  so  he  was  iheir  agent  to      Finney. 
make  acknowledgments.    Of  that  case  Lo/d  Tenterden,  in 
Atkins  V.  Tredgold,  said,  "  It  is  not  necessary  to  say  whe-  «  r  I^^ 
ihef  that  case,  which  is  contrary  to  a  former  decision,  would  *   '       '^ 
be  sustained  if  reconsidered  :  but  by  what  fell  from  Lord  .ei^,  iyetH 
EUenborongh,  in  Brandram  v.  JVharian,  I  am  warranted  in        161. 
saying,  that  it  ought  not  to  be  extended."    It  has  been  disap- 1  B.dt  A.  463. 
proved  in  Bell  v.  Morrison  and  in  Story  on  Partnership. —    i  Pet  351. 
Payment  which,  whether  made  by  authority  or  not,  extin-       9323. 
gnishes  a  debt  pro  tanto,  has  been  reasonably  thought  to 
differ  from  an  acknowledgment  which  establishes  a  liability 
to  pay,  so  widely,  that  by  no  just  analogy  can  implication  of 
the  auinority  to  acknowledge,  be  hekl  to  arise  iSecause  the 
payment  must  be  efficacious.     The  whole  controversy  has 
been  made  to  turn  upon  the  point,  whether  the  acknowledg- 
ment is  a  mere  continuation  of  a  former  promise,  or  is  a  new 
promise  supported  by  the  original  consideration.      In  this 
State,  since  the  case  of  Youtig  v.  Monpoey,  which,  as  to  ac-   SBatt.S78. 
know  lodgments  to  take  a  case  out  of  the  statute  of  limita* 
tious,  distinguishes  between  demands  already  barmd   and 
those  not  barred  at  the  tinie  of  the  acknowledgment,   the 
question  seems  to  have  been  at  rest.     Whilst  in  conformity 
with  the  case  of  Beitz,  administrator,  v.  Fuller ,  we  hold  iMcC.  543. 
that  the  acknowledgment  of  one  joint  debtor  will  serve  as  a 
continuation  of  the  contract,  to  arrest  the  running  of  the 
statute  as  to  the  other  debtors,  when  the  debt  has  not  been 
barred;  we  hold,  as  in  Steele  v.  Jennings  ^  Bealty,  that tMcMuL 298. 
the  express  promise  of  one  partner,  made  after  the  dissolution, 
will  not,  as  to  the  other  partners,  revive  a  debt  already  barred. 
But  the  case  before  us  is  supposed  to  depend  upon  anoiher 
class  of  cases,  of  which  the  leading  one  in  England  is  Wood  n^nntiOL 
▼.  Braddick;  and  those  in  this  country,  most  worthy  of  at* 
tention,  are  Hockley  v.  Patrick,  Cady  v.  Shejiherd;  andour^J^.^^-^; 
own  cases  ot  Veale  v.  Hassan  4*  Archer,  Kendrick  v.  Camp-  3  mcc.  278*; 
bell  4*  Clarke,  and  Geddes  v.  Simpson  4*  Morrison,    The  1  Bail.  532; 
doctrine  is,  ijiat  as  the  rights  and  obligations  of  partners  sur-  ^^7i  ^^* 
vive  the  dissolution,  so  must  the  power  of  each  partner  as  to 
such  rights  and  obligations :  that  the  partnership  is  dissolved 
as  to  things  future,  but  as  to  things  past  it  continues  and  al* 
ways  must  continue.   These  general  propositions  accompany 
and  contain  the  admission  that  as  to  any  transaction  subse- 
quent to  the  dissolution,  there  is  no  partnership,  and  of  course 
no  power  of  one  partner  to  bind  the  other.    They  deduce  the 
power  of  a  partner  after  dissolution,  from  the  necessity  which 
glows  out  of  the  past  matters,  whose  consequences  survive 
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Cbarlbstok,  the  dissolution,  and  they  confine  it  to  such  matters.  It  fo(- 
^  Jan.  1850.  JQ^g  j^at  a  matter  upon  which  the  implied  authority  of  a 
^""^  partner,  after  dissolution,  can  avail,  must  be  shown  to  be  a 
^*^  matter  to  which  the  rights  or  obligations  of  the  partners,  dur- 
Finney,  ing  the  continuance  of  the  partnership,  attached :  and  if, 
without  any  evidence  aliunde  of  a  pre-existing  contract,  the 
acknowledgment  of  a  partner,  made  after  the  dissolution, 
should  avail  to  establish  sueh  a  contract,  this  would  be  in 
effect  the  creation,  by  a  partner,  after  dissolution,  of  a  new 
contract  binding  upon  the  former  partners.  No  distinction 
between  evidence  of  a  promise,  or  between  present  evidence 
of  a  past  transaction  and  a  present  transaction,  can  be  drawn, 
upon  which  a  difference  between  these  things,  essentially  the 
same,  could  be  satisfactorily  rested.  A  new  promise  and  a 
new  acknowledgment,  taken  as  the  only  evidence  of  a  form- 
er promise,  are  only  different  forms  of  attaining  the  same  re- 
sult. We  accordingly  find  that  in  our  case  of  Veale  v.  Has- 
san  A*  Archer,  the  plaintiff  had,  by  other  evidence,  full  and 
satisfactory,  established  his  demand*  before  the  subsequent 
acknowledgment  of  a  partner,  made  after  dissolution,  had 
1  BaU.  523.  opperatibn.  In  Kendrickv.  Campbell  ^  Clarke,  (which  case 
seems  indeed  to  rest  safely  upon  the  emcacy  of  a  promise  to 
accept,  without  regard  to  the  subsequent  acceptance,)  the  sub- 
sequent acknowledgment  was  expressly  authorized,  and 
catue.m  only  to  continue  the  contract  previously  established. 
The  same  observations  may  be  extended  to  the  case  of  Cady 
V.  Shepherd,  which  msists  upon^hecircutnstance  of  previous 
proof  of  the  demand  aliunde,  and  with  such  proof  holds  the 
acknowledgment  made  after  dissolution  to  be  admissible,  al- 
though, even  with  such  proof,  it  had  been  rejected  in  //odS:- 
ley  V.  Patrick,  In  Wood  v.  Braddick  the  necessity  of  evi- 
dence aliunde  is  less  clearly  peitreived ;  but  even  there,  not 
only  had  the  previous  partnership  been  shown,  but  also  the 
consignment  of  the  linen  for  which  the  action  was  brought, 
and  the  dispute  was  only  whether  the  consignment  had  txeen 
made  to  both  partners,  or  only  to  Cox,  whose  acknowledg- 
ment was  taken  to  establish  the  balance  due.  In  Cfeddes  v. 
Simpson  ^  Morrison  (decided  long  before  the  establishment 
of  the  distinctions  which  were  mac^  in  Young  v.  Monpoey 
following  Bell  and  Morrison,)  the  report  gives  no  attentioa 
to  the  point  now  under  consideration,  and  ooes  not  enable  us 
to  see  clearly  what  was  proved :  but  from  the  observation 
that  the  acknowledgement  was  by  the  partner  ^'  who  knows 
and  probably  has  been  most  conversant  of  the  partnership 
concerns/'  it  may  be  inferred  that  that  partner  had  some  ex- 
press authority  to  adjust  the  business  of  the  firm  beyond  that 
which  would  be  implied  from  the  mere  continuance  of  the 
partnership  obligation. 
When  we  consider  how  often  former  partners  tecome  hos- 
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tile  to  each  other  after  dissolution,  how  the  insolvency  of  one  CsiRLEflroir, 
may  make  him  indilSerent  to  the  existence  or  extent  of  a  joint    ^^'  ^^^* 
debt,  and  how  collusion  between  a  plaintiff  and  one  nominal^        ^        ' 
defendant,  might  establish  unjust  charges  to  be  borne  by  an-     Mcggea 
other  defendant,  wo  are  not  disposed  to  go  beyoud  the  limits     Fiimey. 
to  which  our  cases  necessarily  carrv  us.    Although  we  must 
admit  that  the  acknowledgment  of  a  partner,  after  dissolu- 
tion, may  continue  a  promise  of  the  former  partnership  not 
barred,  we  cannot  admit  that  either  as  evidence,  or  as  a  naw 
contract,  it  can  of  Uself  suffice  to  establish  such  a  promise* 
The  motion  is  granted. 

Richardson  and  O^Neall,  JJ.  concurred. 

Frost,  J.  dissenting.  The  copartnership  of  the  defend- 
ants was  proved  before  the  acknowledgment  by  Finney  was 
admitted  in  evidence — that  fact  was  also  admitted  in  the  ar- 
gument in  this  Court. 

The  case,  then,  presents  the  question,  whether  after  the  co- 
partnership of  the  defendants  is  proved  by  other  evidence, 
the  acknowledgment  of  one  partner,  after  the  dissolution  of 
copartnership,  that  the  plaintiff's  demand,  which  accrued 
during  the  partnership,  was  due  and  unpaid,  is  competent 
evidence  to  charge  the  other  partner  in  a  joint  action  against 
them. 

In  Oeddes  v.  Simpson  ^  Morrison  the  plaintiff  produced  a 
letter  from  one  of  the  copartners,  Simpson,  acknowledging 
the  receipt  of  an  account  current  from  the  plaintiff,  and  that 
the  balance  was  due  to  the  plaintiff,  as  therein  stated.  To 
this  evidence  Morrison  objected,  that  the  letter  was  written 
after  the  dissolution,  without  his  knowledge  or  consent.  It 
was  held  by  the  whole  Court,  that  the  evidence  was  regular 
and  proper.  It  was  distinguished  from  a  new  contract  made 
after  the  dissolution,  as  being  only  evidence  of  a  contract 
made  and  due  while  the  copartnership  existed.  Kendrick  v, 
Campbell  ^  Clarke  was  an  action  against  the  defendants  as 
acceptors  of  a  bill  of  exchange.  The  plaintiff  offered  in  ev« 
idence  a  written  admission  byCampbell,  that  the  bill  had 
been  accepted  by  him,  for  the  firm,  in  September,  1826 — but 
the  admission  being  dated  after  the  partnership  was  dissolve 
ed,  it  was  objected  that  it  was  not  competent  evidence  to 
charge  the  other  defendant,  Clarke ;  and  the  objection  was 
sustained.  The  plaintiff  appealed.  Some  other  points  were 
discussed  in  the  opinion  of  the  Appeal  Court,  but  a  new  trial 
was  granted,  expressly  on  the  ground  that  the  evidence  had 
been  improperly  rejected. 

The  case  of  Oeddes  v.  Simpson  and  Morrison  is  referred 
to,  and  said  to  have  been  followed  in  practice  ever  since. — 
The  cases  of  Hockley  v.  Patrick  and  Walden  v.  Sherburne,  isj.r.  409, 
are  also  referred  to  as  having  maintained  that  the  admission 
of  one  partner,  after  the  dissolution,  was  not  admissible,  even 
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CHutLEwrow,  in  relation  to  matters  existing  during  the  partnership.  After 
,^_*'_'  some  comments  on  these  cases,  Johnson,  J.  adds :  ^' Upon 
^T'"^'^|~~  considering  the  case  in  all  its  bearings,  I  am  well  satisfied 
^f^  that  our  own  rule,  and  the  rule  of  the  Kiiglish  Courts,  is  better 
Finney,  calculated  to  promote  the  ends  of  justice,  and  to  preserve  the 
analogies  of  the  law  ;'*  and  it  was  adjudged  that  the  admission 
of  Campbell,  having  relation  to  facts  existing  during  the  co- 
partnership, although  made  after  ihe  dissolution,  was  admis- 
S  Spean  170.  ^^^^^-  ^^  Allen  and  Montgomery  v.  Owens  and  others,  the 
'  'plaintiffs  sued,  by. summary  process,  the  defendants,  as  part- 
ners,  for  the  balance  due  on  a  sale  of  cigars.  Owens  was 
served  with  interrogatories  to  prove  the  plaintiffs's  demand. 
He  was  willing  to  give  testimony,  eitlier  as  a  party  or  as  a 
witness.  The  other  defendants  objected  to  his  testimony.— 
The  Circuit  Judge  received  his  answers  to  the  inlerrogataries. 
He  said  that  he  and  the  other  defendants  were  Copartners ; 
that  during  the  partnership  he  bought  the  cigars  ;  and  that 
they  were  for  the  concern.  The  other  defendants  offered  in 
evidence  the  articles  of  copartnership,  and  proved  the  exe* 
cution  of  the  deed  by  Owens.  The  partnership  was  dissolved 
several  years  before  Owens  was  examined.  In  the  books  of 
the  plaintiffs,  the  cigars  were  charged. to  Owens,  and  they 
took  his  note  in  payment.  He  had  paid  it  in  part,  and  the 
action  was  for  the  balance  due  on  the  sak.  O'Neall,  J.  de- 
livers the  opinion  of  the  Court.  He  admits  that  Owens's 
answers  to  the  interrogatories,  to  which  he  was  subject  as  a 
defendant  in  the  summary  process  jurisdiction,  would  not 
have  given  the  plaintiffs  a  decree ;  but  adds,  the  defendants 
examined  him  generally,  and  thereby  made  him  their  wit- 
ness; and  concludes  that  "if  he  is  considered  as  a  witness, 
then  he  proved  every  thing  necessary  to  charge  the  other  de- 
fendants.'' If  the  defendants  had  examined  Owens  without 
objection,  they  could  not  afterwards  except  to  his  testimony 
having  been  received.  But  it  is  stated  in  the  report,  that  they 
did  object  (o  his  testifying.  If,  then,  the  decree  couM  be  sus* 
tained,  it  must  have  been  on  the  other  ground  en  which  it 
was  rested,  viz :  that  "  if  Owens  was  not  a  witness  after  the 
defendants  showed  the  articles  of  partnership,  and  thus  prov- 
ed that  they  were  partners,  Owens's  declaration  that  the  ar- 
ticles were  purchased  for  the  firm,  could  make  them  all 
liable."  The  judgment  of  the  Court  was  mainly  supported 
on  this  ground.  For  it  will  be  noticed  that  it  is  only  affirm- 
ed in  the  opinion,  that  "  if  Owens  was  a  good  witness,"  then 
he  proved  the  case.  In  support  of  the  competency  of  Owens*« 
declarations,  the  case  of  Keudrick  v.  Campbdl  and  Clarke 
is  cited,  and  Montague  on  Partnership  to  the  same  effect. — 
This  case  was  decided  in  1843,  and  the  whole  Court  con- 
SBrev.  184.  curred.  The  case  of  Chardon  v.  Oliphani,  Calder  ^  Co. 
is  at  variance  with  these  cases^  and  does  affirm,  but  vaguely 


APPEALS  AT  LAW.  225 

and  in  confusion  with  another  ground  for  a  new  trial,  that  CHiBLcaToir, 
the  admissions  of  one  partner,  after  dissolution,  do  not  bind^*""'^^ 
others.     Oeddes  v.  Simpson  and  Morrison  was  overlooked  ;  ^ 

and  the  a^uhority  of  the  decision  rests  entirely  on  ihe  die-     M«S«*** 
turn  of  the  Judge,  who  does  not  advert  to  a  single  case.     But     Fimity; 
it  remained  for  many  years  in  manuscript  obscurity,  and  did 
not  disturb  the  course  of  practice,  nor  did  a  dictum  of  Bay, 
J.  to  the  same  effect,  in  White  v.  Union  Insurance  Company^  IN.  AMcC. 
which  was  made  ar^u^ncfe,  in  a  case  which  did  not  involve  ' 

the  question.  The  case  is  not  to  be  found  cited  in  our  re- 
pons  as  an  authority  for  the  position,  and  Bay,  Justice,  oven- 
looked  his  own  deliberate  judgment  in  Geddes  v.  Morrison* 

Even  if  the  case  and  dictum  were  entitled  to  more  weight 
than  they  are,  yet  they  must  be  considered  to  have  been  over- 
ruled by  the  subsequent  and  well  considered  decisions  in  Bai- 
ley and  Spears.  In  the  case  of  the  Executor  of  Fisher  v. 
The  Executor  of  Tucker^  Judge  Nott,  after  referring  lo  some 
oY  the  cases  on  the  subject,  and  the  diversity  of  opiuion  they 
maniiest,  declares  tho  admissions  of  a  partner,  after  dissolu- 
tion, to  be  unquestionably  suflScient  to  save  a  case  from  the 
operation  of  the  statute  of  limitations,  and  in  his  opinion,  ad- 
missible as  to  the  existence  of  the  debt,  though  not  conclu- 
sive. 

Since  the  leading  case  of  Wood  v.  Braddick,  the  rule  is 
well  established  in  the  English  Courts.  In  that  case  Lord 
Mansfield  says,  '^  clearly  the  admission  of  one  partner,  made 
after  the  partnership  has  ceased,  is  not  evidence  to  charge  the 
other  in  any  transaction  which  has  occurred  since  this  separ- 
ation ;  but  the  power  of  partners  with  respect  to  rights  crea- 
ted pending  the  partnership,  remains  after  the  dissolution.-^ 
Since  it  is  clear  that  one  partner  can  bind  the  other  during 
all  the  partnership,  on  what  principle  is  it  that,  from  the  mo- 
ment wheii  it  is  dissolved,  his  account  of  their  joint  contracts 
should  cease  to  be  evidence?  and  that  those  who  are  to-day 
as  one  person  in  interest,  should  to-morrow  become  entirely 
distinct  in  interest  with  regard  to  past  transactions,  which 
occurred  while  they  were  so  united  ?"  Heath,  J.  says,  '*  is  it 
not  a  very  clear  proposition,  that  when  a  paitnership  is  dis- 
solved it  is  not  dissolved  with  regard  to  things  past,  but  only 
with  regard  to  things  future.  With  regard  to  things  past, 
the  partnership  continues  and  always  must  continue."  In 
Hadenpyt  v.  Vingerhoct  and  another^  Abbot,  O.  J.  received 
the  admission  of  one  of  the  partners,  after  dissolution,  that  a 
note  was  subscribed  by  him,  in  the  name  of  the  firm,  as  suf- 
ficient evidence  to  siinport  the  action  against  both  defendants.  41)0^^1(^0 
Xacy  V.  McNeil  ana  JPrichard  v.  Draper  may  also  be  cited,  7:  Rum.  a* 
to  show  that  Wood  v.  Braddick  is  recognized  in  the  most  ^^ilne^  190. 
recent  decisions. 

Why  shoukl  a  rule  of  evidence  which  is  estahlished  by 
29 
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Cbakleoton,  tho  deliberate  judgment  of  our  own  Courts,  and  has  prevail- 
Jan.  1850.  ^  f^,.  jjg^j.  half  a  century,  supported,  as  it  is,  loo,  by  the  im- 
'pressive  authority  of  theEnghsh  cases^  be  now  reversed  ? — 
Kvery  such  innovation  is  a  discredit  to  the  law,  by  the  un- 
certainty it  begets,  and  detracts  respect  and  authority  from 
the  judgments  of  the  Court.  A  change  can  be  justififKl  only 
by  urgent  necessity.  It  should  be  shown  that  the  abrogated 
rule  is  mischeivous  in  practice,  and  disturbs  the  course  of 
justice.  It  is  a  very  insufficient  reason  for  reversing  the 
judgments  of  this  Court,  that  in  some  one  or  more  of  the 
States  of  the  Confederacy,  a  contrary  decision  has  beea 
made.  The  force  of  the  objection  to  a  reversal  of  a  settled 
rule  of  law  is  increased  when,  as  in  this  case,  the  innova- 
tion is  attempted  by  a  divided  Court,  and  the  result  can  only 
be  to  set  the  question  afloat. 

The  cases  of  Hockley  v.  Patrick  and  Walden  v.  Sherbum^ 
established  the  rule  which  has  ever  since  been  observed  ia 
the  Courts  of  New  York,  that  one  partner  cannot,  after  dis- 
solution, bind  his  copartner  by  acknowledging  an  account, 
any  more  than  he  can  give  a  promissory  note  to  bind  him* — 
It  is  acknowledged  by  the  Court  in  these  cases,  that  they  are 
in  conflict  with  Wood  and  Braddick  ;  but  they  are  said  to 
introduce  a  safer  rule.  Professor  Story,  in  his  Treatise  on 
Partnership,  declares  his  approbation  of  the  New  York  cases, 
while  he  admits  that,  in  America,  no  small  diversity  of  opin- 
ion has  been  expressed  on  the  subje<it.  He  states  the.  whole 
ground  of  controversy  to  he,  whether  the  acknowledgment  is 
a  mere  continuation  of  the  original  promise,  or  whether  it  is 
a  new  contract  or  promise,  springing  out  of  and  supported  by 
the  original  consideration. 

In  the  diversity  of  decisions,  the  cases,  in  our  own  Court 
are  not  without  support.  Cadi/  v.  Shepherd  was  an  action 
against  Shepherd  6o  Robbins  as  copartners.  The  contract 
was  under  seal,  and  signed  by  Shepherd  in  the  absence  of 
Robbins.  The  plaintifl*  offered  parol  evidence,  to  show  a  pre- 
vious assent  or  ratification  by  Robbins — this  was  the  first 
issue.  To  prove  some  of  the  issues  relating  to  the  perform- 
ance of  the  contract,  the  plaintiff  offered  the  written  declar- 
ations of  Shepherd,  made  after  the  dissolution  of  the  partner- 
ship. Wilde,  J.  delivered  the  opinion  of  the  Court  In 
answer  to  the  objections  against  Shepherd's  declarations,  the 
rule  in  Wood  v.  Braddick,  which  is  quoted,  is  adjudged  to 
have  been  correctly  laid  down,  and  said  to  have  been  fre- 
quently recognized  with  unqualified  approbation,  (citing  £,a- 
cy  V.  McNeil  and  Goto  on  Partnership,  which  have  been 
referred  to  in  this  dissent,)  and  is  the  settled  law  of  England 
at  the  present  day,  notwithstanding  contradictory  opinions 
which  have  prevailed  in  relation  to  the  admissions  of  a  part* 
ner  as  to  debts  barred  by  the  statute  of  limitations.    He  ex- 
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presnes  the  opinion  that,  but  for  these  conflicting  opinions,  Cbaklrstdm, 
IVood  V.  BrcuUick  would  not  have  been  questioned ;  and    ^•^  ^^^' 
denies  that  they  affect  the  rule  in  Wood  v.  Braddick  in  re-^^"     ^        ' 
lation  to  outstanding,  subsisting  demands  against  partners,     ^^&^ 
which  are  not  barred  by  the  statute  of  limitations ;  which      Finney, 
rule  is  affirmed  to  be  the  law  of  the  commonwealih,  estab- 
lished by  a  series  of  judicial  decisions.    The  contrary  doc- 
trine, maintained  by  Spencer,  J.  in  Waldeny,  Sherhurn^is 
controverted ;  and  against  Spencer's  opinion  he  opposes  the 
case  of  Wood  y.  Braddick  and  affirms  that  it  establishes 
the  safer  rule.    With  respect-  to  contracts  made  during  the 
coniinnance  of  the  partnership,  he  assumes  that  it  is  imma- 
terial whether  the  confessions  of  any  one  of  the  partners 
were  made  before  or  after  the  dissolution.    The  opinion  is 
thus  concluded :  **  But  that  the  confessions  of  any  one  of  the 
defendants,  in  ao  action  against  several,  may  be  given  in  ev- 
idence against  them,  the  joint  contract  being  first  proved 
aliunde,  cannot  be  reasonably  doubted." 

In  Martin  v.  Root^  Parker,  G.  J.  says  that  the  objection  i7MtM.S97. 
made  to  the  admission  offered,  that  it  was  made  after  the  dis- 
solution, could  not  prevail,  because  it  was  a  confession  of 
facts  which  took  place  before  the  dissolution  ;  and  it  may  be 
doubted  whether  the  joint  interest  is  dissolved  until  the  note 
was  paid.  Vinal  v.  Burrell  and  Bridge  v.  Gray  are  con-  jg  pjek.  406. 
current  authorities  wih  Cody  v.  Shepherd.  If,  when  it  is  U  Pick.  61. 
said  in  Cctdy  v.  Shepherd  that  the  declaration  of  one  part- 
ner, after  dissolution,  respecting  a  partnership  liability,  may 
be  evidence  to  charge  the  others,  "  the  joint  contract  being 
first  proved  aliunde,^  it  be  intended  to  affirm  any  more  than 
that  the  copartnership  must  be  proved  by  other  evidence  thaa 
the  admission  of  one  of  the  partners,  and  be  understood  to 
qualify  the  rule  so  as  to  admit  such  declarations  only  after 
the  plaintiff  has  firist  proved  the  copartnership,  and  the  con- 
tract to  which  the  admissions  apply;  it  is  clear  th^t  the  rea- 
soning is  much  larger  than  the  conclusion,  and  breaks  through 
the  limttatioa  which  it  is  attempted  to  impoise.  In'  Wood  v. 
Braddiekj  which  is  affirmed  throughout  the  case,  it  was  de- 
cided that  the  mutual  agency  of  partners,  respecting  transac- 
tions which  occurred  during  the  partnership,  continues  after 
dissolution,  the  same  as  bef>re  dissolution ;  and  that,  in  effect, 
a  partdership  is  not  dissolved,  as  to  copartnership  affairs,  un- 
til they  arc  closed.  Now,  in  all  the  diversity  of  decisions  in 
America,  it  has  not  been  ever  held  that,  one  partner  cannot 
be  bound  by  the  admissions  of  another,  made  during  the 
partnership,  respecting  a  liability  of  the  firm,  unless  the  con- 
tract, the  subject  of  the  admission,  be  first  proved  aliunde. 

Besides,  reason  is  at  fault  in  the  practical  application  of  the 
limitation.  The  partnership  must,  of  course,  be  proved  by 
other  evidence  than  that  of  the  copartner.    The  partnership 
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CsAftLBSToir,  proved,  a  mutual  general  agency  of  the  several  partners,  in 
^    an.  I860,    ^j^^  copartnership  affairs,  is  created.     The  declarauons  of  one 

-.^        'pariner  cannot  be  received  to  exonerate  the  partners,  but  can 
^P**     only  be  evidence  for  the  plahitiff  to  charge  them.  Practically, 

Fianey.  of  what  account  is  the  admission  of  a  partner  to  superadd 
evidence  of  the  defendants's  liability  for  a  contiact  already 
proved  ?  What  sensible  distinction  can  be  taken  lietween 
the  particular  facts  admitted,  when  they  do,  all,  in  the  same 
manner,  t«nd  to  charge  the  defendants  with  liability?  What 
difference  can  it  make,  whether  the  defendants  ate  charged 
by  the  admission  of  the  fact  and  existence  of  the  contract 
on  which  the  plaintiff  sued ;  or  by  the  admission,  that  it  siiU 
subsists  ;  or  has  never  been  performed  by  the  defendants,  ia 
case  they  are  charged  with  non-performance  of  it ;  or  that 
the  plaintiff  has  performed  his  part  of  the  contract,  if  the  lia- 
bility of  the  defendants  depends  on  that  issue  ?  ^I'he  compe- 
tency of  evidence  to  establish  the  planitiff's  demands,  cannot 
be  made  to  depetid  on  the  previous  producrion  of  other  evi- 
dence to  prove  the  same  demand.  The  oniy  proper  question 
for  decision  must  be  whether,  after  dissolution,  the  admis- 
sions of  one  partner  can  be  received  to  charge  the  otheis  in 
a  transaction  which  occurred  before  they  separated.  If 
such  admissions  are  competent,  there  is  no  sanction  in  the 
rules  of  evidence,  nor  in  the  nature  of  one  partnei's  agency, 
after  dissolution,  for  holding  that  he  may  charge  the  others 
by  the  admission  of  certain  facts,  but  shall  not  charge  them 
by  the  admission  of  other  facts,  when  the  admission,  in  either 
case,  is  offered  to  support  the  same  issue,  and  relates  to  the 
same  liability. 

The  restriction  on  the  competency  of  one  partner's  admis- 
sions, after  dissolution,  to  charge  the  others,  which  requires 
that  the  joint  contract  should  be  first  proved alivnde^  proceeds 
on  a  supposed  conformity  to  the  law  which  declares  thar, 
after  dissolution,  one  partner  cannot  create  a  new  ttebt  or  lia- 
bility which  shall  birjd  the  others.     This  law  cannot  be  de- 
nied; but  it  is  misapplied  when  carled  in  aid  of  the  restiic- 
tion  in  question.    It  is  assumed  that  if  proof  be  made  of  the 
contract  or  of  its  existence  by  the  admission  of  one  of  the 
partners,  such  admission  creates  a  new  liability ;  but  if  the 
contract  be  prorcd  aliunde^  and  the  liability  of  the  defend- 
ants depends  on  (he  performance  of  the  contract,  pro-^f  of 
this  issue,  by  the  admission  of  one  of  the  partners,  after  dis- 
sohition,  that  the  plaintiff  has  performed  his  parr,  or  that  the 
defendants  have  not  performed  their  part,  creates  no  new  lia- 
bility.   This  is  a  man  fest  confusion  of  ideas.    The  contract, 
with  the  liabilities  it  imposes  on  the  contracting  parties,  is  one 
thing,  and  the  proof  of  the  contract  is  another  thing.  Proof  of. 
the  contract,  by  the  admission  of  one  of  the  partners,  no  more 
creates  a  new  liability  than  proof  of  the  same  contract  by 
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any  other  witness.    1  do  not  now  speak  of  admissions  of  one  Charlbston, 
partner,  offered  lo  take  a  case  out  of  rhe  statute  of  limitations  ;    ''*"•  ^^^' 
but  of  such  as  are  offered  to  estahlisli  the  plaintiff's  cause  of ^ 
action,  when  no  such  defence  is  interposed.     The  testimony 
of  a  witness,  and  tlie  admissions  of  a  partner,  respecting  the 
making  of  a  contract,  or  any  other  fact  which  occurred  before 
the  plaintiff  brought  his  action,  whereby  to  charge  the  defen- 
dants with  liability,  are,  in  effect,  precisely  the  same.     They 
are  evidence  only  of  an  act  done,  or  of  a  defauh.    The  lia- 
bility tnust  depend  on  the  act  or  defanit,  and  is  referred  to  the 
time  when  it  was  done  or  omitted  to  be  done.    The  partner 
no  more  exerts  an  agency  in  making  the  contract  or  creating 
the  liability  sued  upon,  when  it  is  proved  by  his  admissions, 
than  a  witness  exerts  such  agency  who  may  give  correspond- 
ing testimony. 

It  is  justly  remarked  by  Shaw,C.  J.  in  Cody  v.  Shepherd, 
that  confusion  has  been  iiitroduced  on  this  subject  by  the  con- 
flicting opinions  which  have  prevailed  in  relation  to  the  ad- 
missions of  a  partner  as  to  debts  barred  by  the  statute  of 
limitations.  If  the  Courts  it\  America  were  not  distracted 
by  the  multifarious  and  conflicting  decisions  in  the  numerous 
Courts  of  the  States,  the  rule  in  Wood  v.  Braddick  would 
have  prevailed  in  this  country,  witli  the  same  invariable  coti- 
sistency  as  it  has  governed  the  English  Cotirts;  and  nnless 
thejeports  iu  other  States  be  referred  to  only  for  instruction, 
and  cease  to  be  regarded  as  authority,  the  law  must  ever  t)e 
as  variable  as  the  wind  which  fiifuly  blows  from  thern  all. 

On  no  subject  has  greater  confusion  and  inconsistency  pre- 
vailed in  judicial  opinions,  than  respecting  the  admissibility 
and  effect  of  aeknowledgme2;ts  to  take  a  case  out  of  the  sta- 
tute of  limitations.  Until  the  case  of  Bell  v.  Morrison,  the 
leading  distinction  between  admissions  of  a  debt,  after  and 
before  it  was  barred,,  was  imperfectly  apprehended.  That 
distinction,  on  the  authority  of  Bell  v.  Morrison,  was  intro- 
duced into  our  Courts  by  the  case  of  Young  v.  Moitpoey,— 
It  establishes  that  to  except  a  case  from  the  operation  oi  the 
statute,  when  the  debt  is  already  barred,  a  new  promise  is 
necessary,  either  express,  or  implied  from  an  unqualified  ad- 
mission of  the  debt.  In  serch  case,  the  admission  by  one 
pannercaimot  t>e  received  to  charge  the  others,  since  the  ef- 
fect of  it  would  be  to  renew  the  obligation  of  a  debt  already 
extinct,  and  thereby  create  a  new  liability.  There  yet  re- 
mains great  diversity  of  opinion  respecting  the  effect  of  an 
admission  of  a  debt  before  the  statutory  bar  is  complete; 
whether  it  operates  to  continue  the  existence  of  a  sul)sisiing 
liability,  or  as  a  new  promise.  In  all  our  cases  it  is  assumed 
that  such  admission  operates  to  continue  the  original  liabili- 
ty, and  not  to  create  a  new  one.  In  Bell  v.  Morrison,  Judge 
Story  oiuintains  that  such  admission  must  operate  as  a  new 
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CHAiLffBToy,  promise,  ia  the  same  manner  as  if  the  admission  were  made 
Jan.  1850.    ^fj^^  jf^g  statate  had  rnn  out ;  and  ihat,  therefore,  if  made  by 

^ V '  one  partner,  it  shall  not  bind  the  others.    WhereFer  it  is  held 

Meggett  ij^^  |(|Q  admission  of  a  debt^  before  it  is  barred,  must  operate 
Fiimey.  as  a  new  promise,  it  is  consistent  with  that  rule  to  exclude 
the  admissions  of  one  partner  against  the  others,  when  pro- 
duced to  remove  the  bar  of  the  statute.  But  the  judgment  of 
the  Court,  in  this  case,  goes  further,  and  unless  the  joint  con- 
tract  be  proved  by  evidence  oJiuncb,  rejects  the  admissions  of 
a  partner,  after  dissolution,'as  evidence  against  his  co|)artner, 
though  not  introduced  asevidence  of  a  new  promise  to  prevent 
the  operation  of  the  statute  of  limitations,  but  tmly  to  es- 
tablish the  plaintiff's  demand.  While  Judge  Su>ry,  in  Bell 
V.  Morrison^  declares  his  approbation  of  the  rule  in  HackUjf 
▼.  Patrick^  that  after  dissolution  of  the  partnership,  the  pow* 
er  of  one  partner  to  bind  the  others  wholly  ceases,  and  that 
his  acknowledgment  of  an  account  should  not  bind  his  co- 
partners, any  more  than  his  giving  a  note  in  the  name  of  the 
firm,  yei  he  repudiates  the  doctrine  that  on  aTitecedent  proof 
of  the  partnership  contract,  the  admissions  of  one  partner, 
after  dissolution,  should  be  received  to  take  a  case  out  of  the 
statute  of  limitations,  so  as  to  charge  the  others.  He  asks, 
"  if  the  acknowledgment  does  not  establish  the  existence.of 
the  debt  against  the  partnership,  why  should  it  be  admitted 
at  all  ?*'  At  the  close  of  his  learned  argument  he  is  constrain- 
ed to  admit  that  the  case  of  Tfbod  v.  Braddick  stands  iipon 
a  clear  if  it  be  not  a  legal  ground,  that  as  to  things  past,  the 
partnership  continues  and  always  must  continue,  notwith- 
standing the  dissolution.  Thus  the  authority  of  Judge 
Story,  if  it  be  invoked  for  the  abrogation  of  our  own  and  the 
English  law,  is  equally  opposed  to  the  condition  of  previoos 
proof  aliufide  of  the  joint  contract,  before  the  admissions  of 
one  partner,  after  dissolution,  tan  be  received  in  evidence  to 
charge  his  copartners.  It  may  be  argued^  as  it  has  been  by 
those  who  reject  the  doctrine  in  Wood  v.  Braddick^  that  it  U 
the  safer  rule  to  exclude  the  admissions  of  one  partner,  after 
dissolution,  to  charge  his  copartner,  since  they  may  be  tised 
for  purposes  of  fraud.  The  case  of  a  solvent  partner,  charged 
by  such  admissions  with  a  debt  not  due,  is  presented  as  a 
fearful  grievance.  After  dissolution  of  a  partnership,  how 
often  does  it  happen  that  such  is  the  respective  conditions  of 
the  partners  ?  The  caution  which  dictates  the  rule  assumes 
that  honesty  is  the  exception  in  the  general  character  of  man- 
kind. Is  it  not  as  probable  thai  the  solvent  partner  is  di»* 
honest ;  and  may  not  justice  be  as  much  ooncerned  to  charge 
him  with  a  debt  which  he  would  evade,  as  to  protect  him 
against  an  unjust  demand  ?  Besides,  it  niust  be  noticed  that 
the  insolvent  partner,  by  his  admission  of  a  copartnership 
demand  against  the  solvent  partner,  becomes  liable  tat  at 
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least  half  of  the  claim,  and  by  its  recovery  he  makes  himself  CBAKLirroir, 
debtor  to  the  solvent  partner,  whose  resentment  he  has  pro-    J*n.i850. 
voked  by  injury.    It  is  a  microscopic  vigilance  which  guards^  tla'tT'i     ' 
the  solvent  partner  again&t  the  /mud  of  the  msolvent  partner,     **^^*"*y 
by  rejecting  his  admission  of  a  partnership  debt,  and   yet     Wibon. 
leaves  to  the  insolvent  partner  the  ample  pqwers  which  re- 
main to  him  over  the  partnership  aflairs.     Each  of  the  part- 
ners, after  dissolution,  has  a  right  to  the  custody  of  the  port* 
nership  goods  and  effects,  and  to  the  application  of  them  to 
any  oi  the  purposes  of  the  partnership ;  each  may  collect  and 
receive  debts  due  to  the  firm,  and  give  a  good  discharge  or 
release ;  each  would  have  the  power  to  bind  the  partnership 
by  payments  of  a  joint  debt,  out  of  the  partnership  funds; 
which  implies  the  power  of  judging  and  determining  upon 
the  question  o(  the  existence  and  non-payment  of  such  debts. 
With  the  opportunities  for  fraud  which  such  ample  powers 
confer,  an  insolvent  partner  can  have  little  motive  and  very 
seldom  occasion  to  resort  to  fraudulent  admissions  of  a  co^ 
parinershfp  debt,  for  the  purpose  of  inflicting  injury  on  his 
former  associate. 

Evans,  J.  concurred. 
Motion  granted. 


"   W.  MeNidty  V.  Wilson  et  al — the  Town  Council  of 

Georgetown. 

By  the  Act  iniSorporating  Georgetown,  the  power  of  levying  a  poll  tax  on  all 
person^  not  freeholders,  is  granted  to  the  Town  Council :  This  power  was 
ktid  td  hvre  been  legally  exercised  against  a  citizen  who  from  not  making  any 
vetam  of,  nor  paying  any  tax  on  real  estate,  was  not  known  as  a  freehoUer. 

The  patrol  law  of  1839,  transferring  to  and  vesting  in  the  manicrpal  police  of  the 
•evccal  ineorporat  'd  towns  and  villages  of  the  State,  the  power  and  doty  of  su- 
perintending and  regulating  the  patrol  within  the  same,  vested  the  said  power 
nnrescrieled,  as  it  bad  before  existed  in  the  military  Courta;  therefore  in  the  im» 
position  and  collection  of  fines  for  defiiult  in  the  performance  of  patrol  duty, 
the  Town  Council  of  Geoigetown  are  not  restricted  to  twelve  dollara^  nor  are 
they  required.in  all  cases  where  the  fine  exceeds  that  sum  to  sue  in  tlie  Court 
of  Common  Pleas,  as  under  their  charterthey  are  required  to  do  in  like  cases 
where  the  fine  has  been  imposed  for  the  violi^on  of  their  ordinances  in  relation 
to  other  matters. 

Before  Evans,  J.  at  Georgetown^  Fail  Term^  1849. 

SITM.  PRO.  IN  TRESPASS. 

It  appeared  from  the  evidence,  thai  the  Town  Council  ol 
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Charleston,  Georgetown  had  i$suied  two  executions  against  the  plaintiff, 
Jan.  1850.    ^j^g  f^^  j^  p^ll  ^^j.^  amounting  to  a  small  sum,  two  or  three 

*^  ^  '  dollars,  and  another  for  a  fine  for  not  performing  patrol  dniy. 
McNuliy  rj^j^^  Town  Marshal  had  levied  ihese  exccuiions  on  the 
Wilson.  plaintifi''s  goods,  and  it  was  for  this  levy  that  the  action  was 
brought  Uy  the  act  incorporatrrig  Georgetown,  the  power  of 
levying  a  poll  tax  on  all  persons  not  freeholders,  is  granted 
to  the  Town  (Council.  The  Clerk  of  the  Council  said  that 
the  plaintiff  made  no  return  of  any  real  estate,  and  paid  no 
tax.  He  exhibited  on  the  trial,  at'id  sliowed  it  tojhe  Town 
Clerk,  a  deed  from  one  J.  W.  Coachman,  for  a  loc  which  he 
had  purchased  for  two  dollars.  There  are  in  Georgetown 
many  vacant  lots  of  little  value,  belonging  to  persons  un- 
known, upon  which  no  tiaxes  have  been  paid.  These  have 
been  sOld,  from  time  to  time,  t>y  the  Council,  for  the  taxes 
due  on  them.  The  lot  which  the  plaintiff  claims  to  own,  was 
one  of  these.  It  had  lieen  sold  for  a  term  of  years,  and  the 
})ldintiff  had  purchased  it,  hoping  tliereby  to  put  himself  out 
of  the  list  of  th«>se  liable  to  poll  tax.  So  little  was  said  about 
it  on  the  trial,  that  the  Circuit  Judge  said  he  did  not  consider 
it  one  o(  the  points  of  the  case,  and  was  surprised  to  find  it 
the  subject  of  one  of  the  grounds  of.appeaJ.  That  it  was 
not  read,  and  he  was  unable  to  say  whether  it  was  in  fee  or 
for  a  term  of  years.  He  presumed  it  was  the  latter,  as  the 
Council  had  no  ppwer  to  sell  except  for  a  term  of  years. — 
That  if  it  were  so,  then  he  was  not  a  freeholder,  and  in  any 
event  the  Counqjl  had  a  right  to  regard  him  as  liable  to  the 
poll  tax,  as  he  had  made  no  return  of  this  property  as  a  sub- 
ject of  taxation. 

IMie  right  to  issue  the  other  execution  was  more  doubtfal. 
By  the  Act  of  1795.  incor|)orating  Georgetown,  the  jnrisdtc- 
tion  of  the  Council  is  limited  to  twelve  dollars,  l^he  fine 
imposed  on  plaintiff  for  various  defaults  in  not  performing 
patrol  duty,  exceeded  that  sum.  He  was  regularly  summon- 
ed to  appear  and  make  his  excuse.  He  appeared,  and  the 
only  excuse  offered  was,  being  a  post  master,  he  was  not  lia- 
ble. The  excuse  being  deemed  insufficient,  he  was  fined  for 
various  defaults,  the  aggregate  of  which  was  abont  seven- 
teen dollars,  and  for  that  sum  an  execution  was  issned. — 
This  was  clearly  beyond  the  jurisdiction  of  the  Council,  ac- 
cording to  the  charter  But,  by  the  Act  of  1839,  the  power 
of  regulating  and  enforcing  the  patrol  law  is  vested  in  the 
corporations  of  the  towns  and  villages.  His  Honor  was  of 
opinion  that  this  transfer  of  the  police  power  of  patrol  carried 
along  with  it  all  the  powers  of  the  military  court,  withia 
whose  cognizance  the  subject  had  been  before  that  time.  He 
said  he  could  not  suppose  that  the  Legislature  could  have 
meant  that  for  non-perfomance  of  patrol  duty  within  the  lim- 
its of  the  corporation  of  Georgetown^  the  Town  CouocU  masi 


APPEALS  AT  LAW.  383 


BUB  in  Ihe  Court  of  Common  Pleas,  if  the  amount  of  the  fine  ^"'"^"« 
exceeded  twelve  dollars,  while  the  Company  Court  Martial,^  Jan.  iwo. ^ 
in  the  military  beat  adjoining  the  town,  could  fine  to  an  un-         Niiit»  ' 
limited  extent.     He  was,  therefore,  of  opinion  the  case  was        ^^^ 
within  the  juri5diction  of  the  Town  Council,  and,  therefore^     Wilioib 
trespass  would  not  lie.    That  if  the  plaintiff  had  any  reme* 
dy,  it  was  prohibition  to  restrain  the  Council  from  proceed^ 
ing,  or  after  they  had  acted,  an  action  on  the  case,  for  any 
irregularity  or  abuse  of  their  power.    The  plaintiff,  oa  mo- 
tion of  the  defeodants's  counsel,  was  non-suited. 

The  plaintiff  moved,  in  the  Court  of  Appeals,  to  have  the 
non-suit  set  aside,  on  the  following  grounds; 

1.  Because  his  Hotior  erred  in  deciding  that  by  the  enact- 
meiit  conferring  upon  Incorporated  Towns  the  power  to  reg- 
ulate the  patrol  duty,  the  jurisdiction  of  the  Town  Council  of 
Geoi^etown  was  extended  to  sums  beyond  the  limit  fixed  by 
the  charter. 

2.  Because  his  Honor  erred  in  deciding  that  an  execution 
for  a  poll  tax,  issued  against  one  who  was  not,  as  a  freehold- 
er,  liable  to  such  tax,  was  valid  and  not  illegal. 

3.  Because  his  Honor  erred  in  deciding  that  defendants 
were  not  liable  in  an  action  of  trespass,  and  that  plaintiff's 
only  remedy  would  be  an  action  on  the  case. 

MilcheU^  for  the  motion. 
MuivrOi  contra. 

Curioy  per  Evans,  J. — That  the  plaintiff,  under  the  facts 
of  the  case,  was  liable  to  the  poll  tax,  there  can  be  no  doubt/ 
If  he  was  a  freeholder  and  liable  to  land  tax,  he  should  have 
made  a  return  of  his  property.  The  Council  could  only 
know  who  were  exempt  from  poll  tax  by  the  payment  of  the 
laud  lax,  and  as  the  plaintiff  had  not  done  this,  the  Council 
had  a  right  to  require^  of  him  the  paym3nt  of  the  capitation 
tax. 

By  the  Act  of  1795^  incorporating  Georgetown,  certain  mil* 
nieit)al  powers  are  granted  to  the  Coimcil,  in  relation  to 
streets,  roiaikets,  4&c.  and  they  are  empowered  to  levy  finer 
for  violation  of  their  ordinances  to  the  amount  of  $100,  but  iii 
ail  i^ses  where  the  fines,  d&c.  exceed  twelve  dollars,  they  are 
required  to  sue  for  them  in  the  Court  of  Common  Pleas.  If 
the  power  of  superintending  and  regulating  the  patrol  had 
b3en  among  the  powers  Qriginaily  granted,  there  could  have 
been  no  doubt  that  they  could  not  have  isstied  an  exeeution 
for  a  sum  as  large  as  $17.  By  the  Act  of  1839,  regulating 
th  !  patrol,  <Mhe  power  and  duty  of  superintending  atid  regu- Sec  18^  p.  61. 
latiug  the  patrol  within  the  several  incorporated  towns  and 
villages  of  this  State,  be  and  the  same  is  hereby  vested  in 
and  devolved  upon  the  municipal  police  of  the  said  towns 
and  villages^  who  are  hereby  vested  with  full  powers  to  make 
30 
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c^BABLMTOir,  all  such  ordinances  relative  to  the  time  and  manner  of  per- 
^  jaiL  1850.  ^  forming  patrol  duty  within  the  said  towns  and  villages^  neces- 

MeNui     '  ^^^^  *^  preserve  the  good  order,  peace  and  safely  of  the 
^    ^    same."  The  question  made  in  this  case  is,  whether  the  power 

WilMm.  of  ihe  Tawn  Council  in  the  imposition  and  collection  of  fines 
for  the  default  in  the  performance  of  patrol  duty,  is  restricted 
to  twelve  dollars ;  and  in  all  cases  above  that  sum,  n>ust 
they  sue  in  the  Court  of  Common  Pleas? 

The  patrol  laws  constitute  a  system  of  police  regulations 
for  the  government  of  our  slaves.  In  all  the  country  parts 
of  the  State,  and  formerly  every  where  except  m  some  of  the 
larger  towns,  the  regulating  and  superintending  the  execu- 
tion of  it  was  vested  in  the  militia  officers,  jand  in  the  mili- 
tary Courts.  But  this  was  a  mere  matter  of  expediency. — 
The  power  might  just  as  well  have  vested  in  any  other  per- 
sons or  jurisdictions.  There  would  seem  to  be  a  peculiar 
fitness  in  giving  it  to  the  municipal  police  of  the  towns  and 
'  villages.  There  it  was  more  likely  to  be  regularly  enforced, 
because  a  greater  necessity  exists  in  the  towns  and  villages, 
than  in  coimtry  places.  Accordingly,  in  the  patrol  law  of  1839, 
we  find  a  general  law  transferring  ^he  jurisdiction  from  the 
military  to  the  municipal  police  of  the  towns. 

In  doing  this,  did  the  Legislature  intend  to  vest  the  power 
ui^restricted  as  it  had  before  existed  in  the  military  Courts  7 
or  did  the  Legislature  intend  to  subject  it  to  such  limitations 
of  the  municipal  powers  of  the  corporations  as  had  been  im- 
posed in  relation  to  other  matters?  To  my  mind  it  is  very 
clear  the  forjiier  was  it^tended.  The  words  used,  "  regulat- 
ing and  superintending,"  are  broad  enough  to  carry  the  whole 
power,  and  1  can  concefve  of  no  argument  of  expediency 
which  would  incline  the  mind  to  a  contrary  conclusion. 

8  Rich.  496.  ^^  ^^®  ^^^  ^^  '^^  Stale  V.  The  Town  Council  of  Beau- 
'  fortf  it  was  decided,  under  a  similar  grant  of  power,  that  the 
Town  Council  had  the  power  of  prescribing  by  ordinance 
who  should  perform  patrol  duty  and  the  penalties  for  non- 
performance, and  also  the  power  of  imposing  fines,  and  en- 
forcing their  collection  by  their  usual  process  against  the 
property  and  persons  of  defaulters.  This  is  all  that  is  claim- 
ed by  the  Town  Coimcil  of  Georgetown,  and  I  am  of  opinion 
this  power  is  tully  granted  by  the  Act  of  1839. 
The  motion  is  disniLssed. 

Richardson,  Wardlaw  and  Frost,  JJ.  conenrredL 

Motion  refused. 
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T.  li,  Quackenbush  y.  C.  E.  MiUer.  Cbarleiton, 

Jan.  1850. 
Plaintiff,  as  assignee,  sued  defendant  as  maker  of  a  promissory  note,  which  was  ^         v         ^ 
past  due  before  it  was  transfeired,  and  defendant  claimed  to  be  credited  with  Qnackenbnsh 
the  amount  of  a  note  which  the  assignor  had  given  to  a  third  person,  (which       ^7: 
was  also  past  due  when  defendant's  note  was  assigned  to  the  plaintiffi)  and 
which  defendant  had  agreed  to  pay  as  part  of  the  note  sued  on ;  the  Court  Mdd 
that  the  jury  were  properly  instructed  to  allow  the  discount,  if  defendant  had 
assumed  to  pay  this  note,  and  had  been  exclusiyely  looked  to  and  bound  to 
payit 

Before  .Withers,  J.  (xi  Charleston^  May  Term^  1849. 

f 

The  plaintiff,  as  endorsee,  sued  the  defendant,  as  maker, 
upon  the  following  note : 

"  Ashepoo,  19th  April,  1845.— $452  85.  Twelve  months 
after  date,  I  promise  to  pay  John  Shan&han  or  order,  four 
hundred  and  fifty-two  dollars,  85  cents,  for  value  received." 
Signed  by  defendant. 

various  credits  reduced  the  balance  due  upon  the  note  on 
the  29th  September,  1847,  to  $121  78,  the  last  credit  being  of 
that  date. 

The  defendant  claimed  a  farther  reduction  of  $47  50,  with 
interest,  which,  if  allowed,  would  reduce  the  above  balance, 
at  the  time  stated,  to  $68  84.  It  arose  in  this  way,  as  the 
evidence  indicated:  in  March,  1846,  Shanahau  bought  of 
Roberts  a  horse,  saddle  and  bridle,  for  $47  50,  and  gave  him 
the  following  note: 

«  Ashepoo,  S.  C.  10th  March,  1846.— Forty  days  after  date, 
I  promise  to  pay  to  captain  P.  Roberts  the  sum  of  forty-seven 
dollars  and  fifty  cents,  for  a  bay  horse,  saddle  and  bridle." — 
Ou  the  back  of  this  paper  was  written  and  subscribed  by 
Miller,  the  defendant,  as  follows :  *^  Accepted,  1st  April,  1846.'' 
By  Roberts's  testimony,  it  appeared  that  Shanahan  directed 
him  to  take  this  last  mentioned  note  to  Miller  and  ask  him  to 
accept,  saying  Miller  owed  him  between  3  and  4  hundred 
dollars,  and  would  pay  it  out  of  that  money.  Roberts,  ac- 
cordingly, presented  the  note  to  Miller,  on  the  1st  of  April, 
its  date,  who  accepted  as  above,  and  said  he  would  pay  it  out 
of  what  he  owed  Shanahan.  On  his  return,  Roberts  met 
the  latter  and  communicated  to  him  what  Miller  had  said 
and  done,  and  he  said  he  was  satisfied,  and  Roberts  told  him 
he  was  also  satisfied,  as  Miller  had  accepted.  Roberts  did 
not  say  to  Shanahan  that  he  did  not  longer  hold  him  respon- 
sible, but  he  said  he  did  not  thenceforth  or  now  look  to  him 
for  payment.  Miller  had  never,  in  fact,  paid  him  the  money : 
but  last  fall,  and  since  the  commencement  of  the  action,  had 
given  him  a, due  bill  for  the  note  of  Shanahan,  bearing  date 
the  Ist  of  April,  1846,  and  including  another  sum  of  $9, 
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CBASLB8T0N,  whcTenpoD  he  had  rendered  up  the  note  of  Shanahan  to  MiU 
Jap.  1850.    ]^^.^  ^Y\o  produced  it  on  thia  trial. 

^ ^ ^     No  doubt  the  wote  of  Shanahan  to  Roberts  was  made  and 

Ouadceabttsh  d^ij^ered  and  accepted  by  Miller  before  the  note  nned  upon 
MiUer«-  fell  due,  while  Shanahan,  the  payee,  held  it,  and  before  it 
was  transferred  to  the  plaintiff.  Nor  was  there  any  doubt 
that  the  note  was  transferred  to  the  plaintiff  after  it  had  fal- 
len due.  The  plaintiff  produced  the  written  testimony,  con- 
fessedly delivered  in  confusion,  to  sho#  that  the  note  was 
transferred  to  duackenbush  as  early  us  May  27,  1847,  and 
that  was  more  than  a  year  after  it  became  payable.  In  the 
first  place,  the  plaintiff's  witnesa  did  affirm  that  to  have  been 
the  date  of  Shanahan's  indorsement,  and  he  said  a  memo- 
randum of  it  had  been  made  at  the  time.  But  he  afterwards 
affirmed,  as  positively,  that  the  credit  on  the  note  of  29ih 
September,  1847,  was  there  when  it  was  trauferred  to  the 
plaintiff.  Shanahan,  he  said,  was  to  receive  from  the  plam- 
tiff  $100,  by  way  of  credit,  and  some  money  bes.des  for  Mil- 
ler's note.  He  then  spoke,  vaguely,  about  an  order,  which, 
at  some  time,  Shanahan  had  given  to  Roborison  Miller,  for  a 
pony,  which,  afterwards,  Roberts  had  brought  to  him,  repre- 
sented it  as  of  no  account,  directed  him  to  tear  it  up,  which, 
after  having  shown  it  to  Shanahan,  he  did  tear  up.  He 
had  never  heard  of  the  note  that  Shanahan  had  given  to 
Roberts  for  the  horse,  saddle  and  bridle.  Roberts  often  called 
at  the  plaintiff  'a  store  for  Shanahan  ;  the  parties  were  inti- 
mate. 

The  charge  to  the  jury  was,  that  whatever  Miller  could 
show  as  a  part  payment  of  the  note  sued  upon,  against  Shana- 
han, before  he  transferred  it  to  the  plaintiff,  may  be  now  set 
np  against  Quackenbush,  who  comes  here  occupying  the 
condition  of  his  endorsee  as  it  existed  at  the  time  of  the 
transfer  of  the  note,  in  respect  to  any  discounts  which  Miller 
could  have  established  against  Shanahan.  If  Shanahan  had, 
therif  sued  Miller,  and  the  latter  could  have  shown  an  assump- 
tion for  Shanahan  for  $47  60,  for  which  Shanahan  had  re- 
ceived value  from  another,  and  was  discharged,  in  considera- 
tion that  Miller  had  assumed  to  pay  it  as  in  part  of  the  note 
sued  upon,  and  was  exclusivelv  looked  to  and  bound  to  pay, 
Shanahan  would  have  been  held  to  submit  lo  such  discount. 
If  the  transaction  detailed  really  had  been  a  juggle  by  Shan- 
ahan, to  get  the  horse,  saddle  and  hridle,  by  the  use  of  the 
note,  and  also  to  sell  the  full  balance  of  the  note  to  the  plain- 
tiff, Miller,  lending  himself  to  the  purpose,  should  not  now  be 
allowed  his  claim. 
The  jury  did  allow  it,  and  found  a  verdict  for  sixty-eight 
.  dollars,  eighty-four  cents,  with  interest  from  29th  September, 
1847,  for  the  plaintiff. 

Plaintiff  appealed  and  moved  for  a  new  trial,  on  the  fol* 
lowing  grounds : 
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1.  Because  the  defendant  was  not  entitled  to  he  credited  CviKtmroir, 
with  the  amount  of  the  note  made  by  John  Shanahan,  in  fa-^  Jan.  i860.  ^ 
▼or  of  F.  Roberts,  either  as  a  matter  of  discount  or  as  a  pay-*^        ^ 
ment;  for  neither  at  the  time  of  the  endorsement   of  ihe  ^^'■■*^'*^*"** 
cause  of  action  by  Shanahan  to  the  plaintiif,  nor  at  any  time      MiUar. 
before  the  commencement  of  this  suit,  did  the  said  defend- 
ant have  any  cause  of  action  against  said  Shanahsin  by  rea- 
son of  said  note,  which  could  be  set  up  in  discount:  and  a 

mere  assumption  to  pay  the  debt  of  Shanahan,  without  actual 
performance,  could  jjot  be  pleaded  as  a  payment ;  aud  the 
Court  should  have  so  charged  the  jury. 

2.  Because  the  verdict  was,  in  other  respects,  contrary  to 
the  law  and  evidence. 

Norihrap,  for  the  motion. 
Seifflingj  contra. 

Curia  J  per  FrobTj  J. — In   Tatlock  v.  Harris^  Buller,  J.  3T.R.180. 
puts  this  case :  suppose  A  owes  B  £100,  and  B  owes  C  £100, 
and  the  three  meet,  and  it  is  agreed  between  them  that  A 
shall  pay  C  the  £100,  Bs.  debt  is  extifiguishedj    and   C 
may  recover  that  sum  against  A.     In    Wharton  v;  Walker  4 Bam.  AC 
the  law,  thus  affirmed,  was  qualified  and  stated  to  be,  that  if        leil. 
by  an  agreement  between  the  three  parlies,  the  plaintiff  had 
undertaken  to  look  to  the  defendant,  and  not  to  his  original 
detlor,  that  would  have  been  binding,  and  the  plaintiff  might 
have  maintained  an  action  on  the  agreement ;  but  in  order  to 
give  him  (bat  right  of  aciion,  there  must  be  an  extinguish- 
ment of  the  original  debt.    And,  so  qualified,  the  rule  was 
recc^nized  in  Corbet t  v.  Cochran.  3fiin,4a 

When  Ri>berts  told  Shanahan  what  had  been  said  and 
done  by  Millar,  they  mutually  said  they  were  satisfied,  and 
Roberts  told  Shanahan  that  he  did  not  thencefoith  or  now, 
look  to  him  for  payment.  The  jury  were  instructed  to  allow 
to  the  defendant,  as  a  payment,  the  amount  of  Shanahan's 
note  to  Robert^!,  if  Miller  had  assumed  to  pay  it  as  in  part  of 
the  note  sued  on,  and  if  Miller  was  exclusively  looked  to  and 
bound  to  pay  Roberts.  The  jury  deducted  from  the  plain- 
tiff's demand  the  amount  due  by  Shanatian  to  Roberts ;  and 
thereby  affirmed  the  special  agreement. 

Roberts  kept  Shanaharrs  note  up  to  the  time  when  this 
action  was  brought,  and  afterwards  received  payment  from 
Miller.  When  Miller's  note  was  assigned  to  the  plaintiff,  it 
was  past  due,  so  that  Miller  had  the  same  defences  against 
the  plaintiff  which  he  would  have  had  if  Shanahan  had 
sued  ;  and  Shanahan's  note  to  Roberts  was  also  past  due 
when  lie  assigned  Miller's  note  to  the  plaintiff;  so  that,  then, 
Shanatian  might  have  defended  himself  against  any  action  on 
bis  note,  by  any  person,  by  showing  payment  according  to  the 
agreement  proved  in  this  case.  Shaiiahan  was,  therefore,  not 
UaUe  to  pay  his  note  which  Roberta  held ;  and  Miller  was 
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CiriRLvrroN,  safe  in  paying  it  to  Roberts.    The  rights  and  liabilities  of 

^  J»p^8S0'    Shanahan,  Miller  and  Roberts,  under  their  agreement,  were 

^      u/T     'wholly  unaffected  by  the  fact  that  Roberts  kept  Shanahan's 

Haberaham  ^^^^     This  circumsiance  is,  therefore,  important  only  as  it 

HopidnB.    seems  to  be  in  conflict  with  the  evidence,  that  Roberts  was 

to  look  to  Miller  atone  ior  the  payment  of  Shanahan's  note. 

The  motion  is  refused. 

Richardson,  O'Neall^  Evans  and  Wardlaw,  J  J.  con- 
curred. 

Motion  refused. 


Sarah  Habersham  v.  C  H,  Hopkins  ^  wfe. 

Where  it  was  the  primary  duty  of  the  bruetee,  under  the  terma  of  the  deed,  to 
presenre  the  estate,  in  remainder^  from  being  defeated  or  destroyed,  it  will  not 
be  presumed  that,  before  its  execution,  he  joined  with  the  tenant  for  life  in  a 
feoffment  to  defeat  it. 

Nothing  dishonest  or  base  is  to  be  presumed  in  law.  All  presumptions  are  in- 
nocent and  rightful ;  therefore  a  deed  will  not  be  presumed  if  it  could  only  be 
in  fraud  and  injury. 

Before  Withers,  J.  aJt  CmiisonviUe^  Fall  Term^  1849. 

The  action  was  trespass  to  try  title,  and  related  to  a  lot  in 
the  town  of  Beaufoit. 

One  Givens,  the  father  of  Mrs.  Hopkins,  lived  on  the  pre- 
mises from  1811,  and  according  to  all  appearances  occupied 
and  treated  them  as  his  own.  He  died  in  1843,  and  the  de- 
fendants succeeded  him  in  the  occupation.  In  1847  the  house 
was  burnt.  There  was  a  remarkable  pear  tree  on  the  lot. 
large,  bearing  fruit  of  the  greatest  excellence,  one  hnndrea 
years  old,  that  was  cut  down  by  a  negro  of  defendant;  be 
was  seen  cutting  it  up  in  broad  day,  to  the  great  regret  of  all 
who  knew  the  tree.  Orange  trees,  sweet  and  sour,  and  fig 
trees,  were  on  the  lot,  and  it  had  been  pretty  well  stripped  of 
all  those,  by  consent  of  defendants.  The  jury  fouud  lor  the 
plaintifif  the  premises,  and  ^850  damages. 

The  question  made  in  the  case  was,  whether  Girens's  pos- 
session could  be  regarded  as  adverse  to  the  plaintiff  previous 
to  the  death  of  her  mother,  Mrs.  Catherine  Elliott,  who  died 
in  1844.  The  plaintiff,  Mrs.  Habersham,  was  her  only  sur- 
viving child :  and  the  question  grew  out  of  a  deed  of  trust 
from  Barnard  Elliott,  her  father,  to  Wm.  Hazard  Wigg,  his 
heirs  and  assigns  forever,  '*  In  trust  to  support  and  preserve 
the  contingent  uses  and  estate  therein  after  limited  from  be- 
ing barred  or  destroyed,  but  so  as  to  suffer  and  permit  the 
said  Barnard  Elliott  and  his  assigns  to  occupy  and  receive 
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the  profits  of  said  premises,  to  his  and^their  own  use,  for  and  CBiuKiToir, 
during  the  term  of  his  natural  life  ;  and,  from  and  after  his    J«»-^^®- 
decease,  to  the  use  of  Catherine  Elliott  his  wife,  for  her  iiatu-  ^^       ^    — ' 
ral  life,  without  impeachment  of  waste ;  and  from  and  after  Habcnham 
the  determination  of  that  estate,  or  in  case  the  said  Catherine     Hnp^»>, 
should  survive  the  said  Barnard,  and  from  and  after  the  death 
of  the  said  Catherine  Elliott,  in  trust  to  and  for  the  use  ^ 
such  child  or  children  that  the  said  Catherine  Elliott  may 
then  have  living,  share  and  share  alike,  to  them,  their  heirs 
and  assigns  forever."    (Recorded  in  office  of  Secretary  of 
State,  April  9th,  1793.) 

The  argument  was,  that  notwithstanding  a  conveyance  to 
uses  by  Barnard  Elliott,  the  trustee,  with  consent  of  the  ces- 
tui que  use,  might  have  conveyed  a  good  title  to  a  purchaser 
by  deed  of  feofiment  with  livery  of  seizen  ;  and  this  should 
be  presumed  from  the  long  adverse  possession  of  Givens. 

The  Circuit  Judge  held  otherwise :  that  though,  (as  ad* 
judged  in  Redfem  v.  Middleton^)  deed  offoeffment  with  livery  Rice,  469. 
of  seizen  by  tenant  for  life  of  the  legal  estate,  will  bar  con- 
tingent remainders,  yet  the  deed  of  Barnard  Elliott  to  Wigg 
was  precisely  such  as  was'  designed  to  prevent  that  result ; 
that  the  legat  estate  was  vested  in  him,  and  not  in  a  tenant 
for  life,  by  express. words,  to  preserve  and  not  defeat  remain- 
ders, and,  therefore,  we  were  not  to  presume  he  did  what  he 
was  forbidden  to  do.  His  Honor  held  that  the  possession  of  ' 
Givetis  did  not  become  adverse  against  the  plaintiff  until  her 
right  of  entry  accrued,  which  was  not  until  her  mother's 
death  in  1844 :  because  adverse  possession  involves  the  idea 
of  disseizin  ot  one  having  the  right  of  entry,  as  attendant 
upon  the  legal  estate  vested,  or  the  disseizin  of  one  actually 
possessed  and  ousted.  Mrs.  Habersham  could  not  have  oc- 
cupied this  attitude  previous  to  1844,  according  to  the  terms 
of  the  deed  of  trust. 

Defendant  appealed  and  moved  for  a  new  trial : 

Isi.  Because  his  Honor  charged  the  jury  that  Catherine 
Elliott  took,  under  the  deed  of  Barnard  Elliott  to  William  H. 
Wigg,  no  interest  in  the  premises  sufficient  to  constitute  a  Jife  . 
tenancy,  but  a  use  merely,  and  that  the  trustee  could  not,  by 
any  proceedings  in  co-operation  with  the  cestui  que  trusty  bar 
the  remainder. 

2d.  iiecause  his  Honor  charged  the  jury  that  the  deed  of 
Barnard  Elliott  conveyed  no  estate  against  which  the  defen- 
dant could  acquire  title  by  adverse  possession. 

3d.  Because  the  possession  of  Givens  and  his  heirs,  smce 
1811,  was  sufficient  to  raise  the  piesumption  of  a  grant  in 
their  favor,  and  his  Honor  should  have  so  charged. 

4th.  Because  the  verdict  was  contrary  to  law  and  evidence. 

E.  ^  H.  Rhett,  for  the  motion. 

F.  W.  Fielding^  contra. 
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Cbailbston,      CuriOj  per  Frost,  J. — The  elctract  from  the  deed  of  set- 
Jon.  ib60.    iieujeijj^  jfi  ihe  ipf)ort,  is  incomplete.    The  lands  meniioned 
u/"u       J"  ^^**  deed)  iiichiding  ihe  lot  in  dispute,  are  released  "to 
Babersbam  \yi||,ajjj  Hazard  Wigg,  h:s  heirs  and  assigns,  to  have  and  to 
Hopkins,    hold"  the  said  lands  *'to  the  said  Wm.  Hazard  Wigg,  his 
heirs  and  assigns,  to  the  tise  and  behoof  of  the  said  William 
Hazard  Wigg  and  his  heirs,  np<in  trust,  to  pi^eserve  and  stip- 
port  the  coiuiiigent  uses  and  estate,  hereinafter  limited,  from 
8  Black  Com  ^^^S  harred  and  destroyed,"  <fcc.  as  set  out  in  the  report. 
irSi  Crabb's     It  is  dear  that  the  trusts  were  not  executed  before  the  death 
Reai'Propeny,  of  Catherine  Elliott,  and  that  the  legal  estate,  until  thateveut 
1,866  sect    happened,  remained  in  the  trustee. 

Lleweilin  ▼.  Where  the  cestui  que  trttst  and  trustee  are  both  out  of  pos* 
Machwath,  by  session,  for  the  time  limited,  the  party  in  possession  has  a 
-i^  I?  y?"  good  bar,  under  the  statute  of  limitations,  against  them  both. 
jSB&;'i  Saund!The  defendant  has  not  relied  on  nor  pleaded  the  stafjie  of 
U8P.8&.Truat8, limitations;  and  it  is  unnecessary  to  consider  what  might 
^\  Towns-  have  been  the  effect  of  the  plea. 

end  ^100x^381     Whether  Ihe  trust  be  executed  or  not,  cannot  affect  the  re- 
sult of  the  applicant's  motion.     If  the  trust  was  not  executed, 
the  trustee  might,  by  joining  with  the  tenant  for  life  in  a  fe- 
offment, have  defeated  the  contingent  remainder  of  the  plain- 
tiff, before  it  came  into  existence.     But  to  prevent  this  coa- 
sequeiice,  Wigg  was  appointed  trustee  to  preserve  the  contin- 
gent remainder.    It  was  his  primary  duty  to  preserve  the 
estate  \n  remainder  from  being  defeated  or  destroyed,  and  to 
combine  with  the  tenant  to  accomplish  that  purpose,  would 
be,  legally,  a  clear  breach  of  trtist;  and,  morally,  a  breach  oi 
10 Co  Re     <^^iifi^®<i^*6*    Nothing  dishonest  or  base  is  to  be  presumed  m 
56,  a.  ^^*  i&v ;  All  presumptions  are  innocent  and  rightful ;  a  deed  will 
not  be  presumed  if  it  could  only  be  made  in  fraud  and  itijury. 
Even  if  the  trusts  were  executed,  the  |  ossession  of  the  de- 
fendant would  not  warrant  the  presumption  of  a  deed  from 
the  plaintiff.     His  possession  was  not  adverse  to  her  title,  but 
entirely  consistent  with  it.  If  a  deed  could  be  presumed  at  all, 
it  could  only  be  from  Catherine  Elliott,  the  tenant  for  life.     A 
,  release  of  all  her  estate  would  give  deCoudant  no  title  against 
the  plaintiff. 

It  is  not  stated  in  the  report,  but  was  admitted  in  the  argu- 
ment, that  the  plaintiff  produced  a  grant  for  the  latid  in  dis- 
pute, prifir  to  1785.  If  a  grant  could  be  presumed  to  the  de- 
fendant, its  issue  must  be  referred  to  the  commencement  of 
bis  possession.  As  a  junior  grant  it  -would  be  void  against 
the  plaintiff. 
The  motion  is  refused. 

Richardson,  O'Neail,  Evans  and  Wardlaw,  JJ.  coo- 
curred. 

Motion  refused. 
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7%«  Cfity  Council  v.  C.  D.  Ahrens.  Ciiarlk«toi», 

Jan. 1850. 


An  Ordinance  of  the  City  Coancil  of  Charleston,  impoaing  a  penalty  upon  re-  '^ v     '' 

tail  grocers  for  having  spirituous  liquors  on  their  premises,  without  a  license  City  Council 
to  retail  the  same,  is  not  in  derogation  of  the  *'  common  rights"  of  the  citizen,       Aiiieiia. 
but  a  legal  restraint  imposed  on  a  few  for  the  benefit  of  the  many,  and  within 
the  powers  delegsted  to  the  Council,  by  the  Charter  of  the  City. 

Although  if  Congress  pass  a  law  authorizing  the  importation  of  any  article  of 
commerce  on  payment  of  a  duty,  or  even  without,  no  State  can  pass  a  law 
prohibiting  the  importation,  yet  lu  soon  as  the  article  ceases  to  be  a  part  of  the 
foreign  commerce  di  the  country,  and  passes  inlo  the  hands  of  the  retailer 
or  consumer,  it  beoomes  a  part  of  the  property  of  the  citizens  of  the  State,  and 
subject  to  the  laws  of  the  State;  therefore  an  Ordinance  -of  the  City  Coun^ 
of  Charleston,  fofbidding  spirituous  liquors,  in  the  bands  of  the  retailer  or  co»- 
snmer,  to  be  kept  in  certain  places,  is  not  aq  interfereaee  with  Uie  power  of 
Congress  to  regulate  Hade. 

It  is  for  Che  Appeal  Court,  in  which  (he  cause  is  heard  sr  opened,  to  determine 
whether  tlmce  is  a  constitntional  questioa  involved  in  the  ease.* 

Btf^ore  the  Recorder,  in  the  City  Court  of  Charleston^ 

July,  1849. 

His  Honor  makes  the  following  report :' 

This  was  an  action  of  deht  to  recover  the  penalty  imposed 
by  the  City  Ordinance  of  1st  June,  1840,  upon  retail  grocers,  CiiyB^est, 
for  haying  h'qiior  on  iheir  premises,  without  a  license  to  retail      P*  ^®* 
(he  same.    The  Ordinance  is  in  the  following  words: 

''  Be  it  ordained,  that  no  person  or  persons,  now  or  here- 
afler,  owning  and  keeping  a  retail  grocery  shop  within  the 
city,  where  meat,  grain,  fruit,  provisions,  or  other  articles,  are 
exposed  for  sale,  (not  having  a  license  from  th^  City  Council 
of  Charleston,  in  force,  to  retail  wine,  malt,  or  spirituous  li- 
quors,) shall  be  permitted  to  keep  in  such  shop,  or  in  any 
room  adjsu^nl  thereto,  or  on  the  premises  connected  with 
such  shop,  any  wine,  malt,  or  spirituous  liquors,  in  any  quan- 
tity whatever :  and  if  any  such  wine,  malt,  or  spirituous  li- 
quors shall  be  found  in  any  such  shop,  or  in  any  inner  room 
adjacent  thereto,  or  on  the  premises  connected  with  such 
ahopf  the  owner  and  keeper  shall  forfeit  and  pay,  for  every 
time  when  the  same  shall  be  so  found,  as  aforesaid,  a  sum 
Doi  exceeding  three  hundred  dollars,  nor  less  than  fifty  dol- 
lars, in  addition  to  such  fine  as  may  he  imposed  by  law,  for 
retailing  without  a  license." 

The  City  Attorney  introduced,  on  the  part  of  the  plaintiffs, 
the  following  testimony : 

*  VS<lerQle9dof  theralesforthengnlatioaof  theCo«irtofEntin,a^ 
of  this  volaine. 
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CBAnr.EOTON,      Cr,  CfueTp,  sworn. — Witness  is  a  police  officer ;  the  defend- 
Jan.  I860.    ^^^^  keeps  a  retail  grocery  store  at  the  corner  of  Queen  and 
c'^^      T^Mazyck-streeis,  in  the  City  of  Clmrlestoii.     On  the  20th  of 
t\y  ^ounci   jj^trch  last,  witness  went  into  the  defendant's  shop ;  saw  no 
Abrens.      one  in  the  front  store  :  he  then  went  into  the  tack  room,  found 
defendant's  clerk  there  at  a  bar.  upon  which  there  were  li- 
quors of  various  kinds,  gin  or  whiskey,  also  brandy:  he  tast- 
ed them — the  bar-room  opens  on  Queen-st. ;  it  is  a  back  room 
connected  with  the  front  shop;  the  bar  consists  of  a  short 
counter;  the  clerk  was  behind    the  bar;  a  negro  roan  was 
present,  also  a  white  manstanding  beside  Uie  clerk  ;  def» nd- 
ant  is  (he  reported  owner  o(  the  shop;  he  keeps  it ;  knows 
defendant  to  be  the  owner,  from  the  fact  of  his  having  been . 
fined  as  the  owner  for  permitting  negroes  to  loiter  in  the 
shop,  and  his  having  paid  the  fine. 

Cr<w5-ej:amtn€d.— Cannot  say  if  the  bar-room  is  a  separ- 
ate building;  don't  know  of  his  own  knowledge  that  defend- 
ant paid  the  money  for  the  fine  referred  to ;  the  loitering  case 
he  speaks  of  occurred  two  days  before  the  discovery  of  the 
liquor,  (the  ground  of  this  suit ;)  defendant's  brother  died 
about  May  last;  on  occasion  of  the  loitering  s^ioken  of  by 
witness,  the  defendant  said  he  had  no  license ;  witness  knows 
the  fact  that  liquors  are  imported  into  Charleston. 

/  C  Lawton^  sworn. — Is  a  police  officer ;  has  seen  the  de- 
fendant at  the  store  corner  of  dueen  and  Mazyck-streets, 
apparently  acting  as  the  owner;  witness  understands  him  to 
be  the  owner;  defendant  paid  witness  a  fine  of  ten  dollars 
for  negroes  loitering  in  the  same  shop. 

Cross-examined, — The  defendant's  brother  formerly  kept 
a  shop  at  the  corner  of  Savage  street ;  he  is  now  dead. 

W.  H,  Infflesby,  sworn. — Witness  is  City  Treasurer; 
Chriss  Ahrens  had  a  license  to  retail  liquors  from  Isi  Octo- 
ber, 1847,  to  1st  October,  1848 ;  none  subsequent ;  license- 
book  produced  by  Witness  and  referred  lo  ;  the  license  spoken 
of  by  witness  is  entered  in  the  book  m  the  name  of  Chriss 
All  reus ;  it  was  for  the  shop  corner  of  Queen  and  Mazyek* 
streets ;  witness  produces  the  bond  and  recognizances  given 
upon  the  granting  of  this  license ;  they  are  signed  in  the 
name  of  C.  Ahrens. 

F.  Lance^  sworn. — Is  C|erk  of  Council ;  produces  a  paper, 
printed  application  for  license,  No.  3 ;  dated  22d  September, 
1848,  signed  C.  P.  Ahrens;  the  application  was  for  a  license 
beginning  on  Ist  October,  1848,  and  ending  1st  October,  1849 : 
and  was  for  No.  115,  Queen-street ;  believes  it  was  intended 
for  the  shop  in  rear  of  the  front  shop  at  the  corner,  and  not 
for  the  front  shop;  the  license  was  not  granted;  because 
Council  had  the  alteration  of  the  license  law  under  advise- 
ment at  the  tim^  and  subsequently,  in  January,  1849,  repeal- 
ed or  abrogated,  by  Ordinance,  all  No.  3  licenses ;  all  appli* 


APPEALS  AT  LAW.  343 

cations  for  such  licenses  were  suspended  while  the  matter  ^"^^^"t 
was  before  Council ;  Council  fully  determined  not  to  grant    J^*^^- 
any  such  licenses,  and  passed  the  Ordinapce  of  January,  ^.    ~^f 
1849;  the  corner  shop  is  connected  with  the  one  in  the  rear  ^"^y^^**^^ 
or  next  to  ii  on  Queen-street ;  ^ne  passes  immediately  from     Ahnna. 
one  into  the  other ;  there  is  no  separation  by  yard  between 
from  and  back  shop;  they  communicate  by^  door  from  one 
to  the  other,  as  m  one  room  leading  by  a  door  inio  another ; 
witness  referred  to  records  of  Council ;  the  proposed  change 
of  the  law  in  regard  to  licenses  was  introduced  and  discuss- 
ed as  early  as  I4lh  November,  1848 ;  second  and  third  read- 
ings of  the  Bill  on  the 29th  December,  and  finally  passed  in 
January,  1849. 

Cross-esamifted, — ^Licenses  No.  2,  for  public  liquor  rooms, 
bav^e  been  applied  for  since  March,  and  granted ;  a  number 
of  them,  but  not  very  many  of  this  kind. 

In  reftly, — Chtiss  Ahrens  applied  for  and  obtained  a  license 
in  Novemlier,  1847,  for  the  store  corner  of  Q,ueen  and  Ma- 
zyck-streets. 

i/.  Cohen,  sworn.-^Ts  the  City  Assessor ;  C.  D.  Ahrens 
made  a  return  of- capital  invested  in  business  on  the  1st  of 
January,  1849;  return  prodticed;  signeif  C.  D.  Ahrens,  and 
sworn  to  foy  him ;  return  states  the  sum  of  $400  invested  in 
business  at  the  corner  of  Queen  and  Mazyck-streets* 

jP.  &huboe^  sworn. — Is  a  police  officer ;-  knows  defendant; 
the  defendant  keeps  a  shop  at  S.  W.  corner  of  Queen  and 
Mazyck-streets ;  never  heard  that  defendant  had  any  other 
store ;  has  often  seen  the  defendant  there ;  the  grocery  store 
is  at  the  corner;  on  the  west  side  or  end  there  is  a  door 
leading  from  the  front  shop  into  the  bar*room ;  nothing  in 
the  back  room  but  liquor  bar  and  liquors;  don't  know  what 
they  were  worth  ;  has  seen  the  defendant  in  both  stores  ap- 
pearing to  have  the  management ;  defendant's  brother  kept  a 
shop  at  the  corner  of  Savage  and  Broad^streers. 

Crass-examined. — Witness"  cannot  say  positively  that  de- 
fendant is  the  owner ;  defendant  paid  fines  to  him  for  loitei^ 
ing  in  July  a  year  ago ;  before  his  brother's  death  he  paid 
$10  in  cash,  and  gave  his  note  in  his  own  name,  signed  C« 
D.  Ahrens,  for  $10  balance,  and  paid  it. 

Piaintifis  introduced  the  record  of  a  case  in  the  City  Court, 
in  the  Hay  term,  1849,  in  which  a  verdict  had  been  rendered 
by  the  jury  against  the  defendant  in  fav'or  oi  the  City  Couik* 
oil  for  $10.  This  appears  to  have  been  taken  by  consent  of 
the  defendant's  counsel  at  that  time.  The  charge  against 
the  defendant  was,  that  being  the  owner  and  keeper  of  a 
shop  at  the  corner  of  Queen  and  Mazyck-streets,  he  had  per- 
mifted  a  certaiti  negro  or  negroes  to  loiter. 

Here  the  plaintiff  closed. 

The  defendant's  testimony  was  as  follows ; 
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^^"?£J*''     ^^^  (JWan,  sworn. — Witness  owned  the  premises  comer 

vJ__L/**^  Queen  and  Mazyck-streers  in  March  last ;  Chriss  Ahrens 

T!    ^     ^  hired  ihe  premises  from  witness  some  years  ago ;  he  paid  ihe 

ity  ^oun     ^^^^^  and  continued  to  do  so  until^  his  death ;  since,  thedefen* 

Aluens.     dant  has  paid  it. 

Cross-eramined. — Chriss  Ahrens  hired  the  premises  as 
one ;  defendant  has  purchased  it  since. 

Abrahitm  Tobias,  sworn.--^Wittie8s  knew  Chriss  Ahrens ; 
he  bonght  brandy  at  various  times  from  witness;  witness 
identifies  a  certain  certificate  produced,  as  showing  the  im- 
portation of  the  brandy  referred  to  ;  witness  knows  the  hand 
writing  of  the  venders,  Herckenwrath,  Wragg  &  Co.  Cald- 
well and  others,  showing  receipts  of  bills  for  liquor  bonghl 
by  C.  Ahrens  from  them  i  some  other  certificates  of  importa- 
tion were  also  exhibited  and  shown  ;  witness  said  that  retail 
grocers  sometimes  unite  and  buy  a  large  quantity  of  liquors, 
that  is  as  much  as  a  pipe,  cask,  or  hogshead,  and- afterwards 
divide  it  among  themselves  in  small  parcels. 

Mr.  CopplemaHy  sworn. — He  knew  Chriss  Ahrens ;  he 
kept  store  for  three  years  at  the  corner  of  Queen  and  Mazyck- 
streets;  he  died  in  May  last;  he  (Chriss  Ahrens)  bought  li- 
quors largely  ;  divided  it  between  store  in  Savage-street  and 
the  one  at  the  corner  of  Qneen  and  Mazyck;  the  defendant 
was  a  clerk  to  his  brother  Chriss  Ahrens."    - 

Cross-examined. — Witness  keeps  a  store  in  New-street ; 
Chriss  Ahrens  always  kept  at  the  comer  of  Savage-street ; 
Chriss  Ahrens  always  said  the  defendant  should  have  the 
store  corner  of  Queen  and  Mazyck-streets ;  before  Chriss  Ah- 
rens died,  defendant  had  no  other  shop  or  place  of  business ; 
heard  Chriss  Ahrens  say  his  brother  should  have  the  store ; 
he  said  so  several  limes  before  his  death. 

Here  defendant  introduced  the  probate  of  the  will  of  Chriss 
Ahrens.  dated  8ih  May,  1849,  and  a  certificate  that  the  defen- 
dant had,  at  the  same  time,  been  qualified  as  executor. 

The  will  itself  was  afterwards  introduced  in  evidence  by 
the  defendant,  and  read.  Among  other  things  contained  in 
it,  the  testator  bequeaths  to  his  brother,  the  defendant,  the 
store  corner  of  Queen  and  Mazyck-streets. 

Coppleman^  recalled. — Said  Chriss  Ahrens  always  called 
his  brother,  the  defendant,  "  Diederich." 

Here  the  testimony  closed,  and  the  case  was  argued  by  the 
connse)  to  the  jury.  The  grounds  taken  by  the  defendant  in 
his  argument,  were  substantially  the  same  as  are  now  made 
the  grounds  of  his  appeal. 

Having  reference  to  the  issue  made  by  the  pleadings  in 
this  case,  in  my  charge  to  the  jnry,  I  slated  that  they  had 
simply  to  decide :  Fbrsi,  whether  the  defendant  was  the  own^ 
er  and  keeper  of  the  grocery  store  at  the  corner  of  Queen 
and  Mazyck-streets,  on  the  20th  of  March  last.    That  this 
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was  a  Guestion  [entirely  for  them,  and  that  if  they  were  not  CuKLiarMt, 
satistfied  bv  the  proof,  of  the  truth  of  tliis  allegatioa^  ihey    '^**^- 

should  film  for  the  defendant.     Secondly^  That  if  they  came"^"; — ^^ ' 

to  the  conclusion  that  the  defendant  was  the  owner  and  C>*yC<^n«^ 
keeper  of  the  shop,  the  next  inquiry  would  be,  whether  or  Ah!L« 
not  the  proof  satisfied  them  that  liquor  was  found  upon  the 
premises,  in  violation  of  the  City  Ordinance  of  1st  JnuOi 
1840.  This  inquiry  seemed  to  me  to  divide  itself  into 
two  more  specific  questions.  Assuming  that  liquor  was 
found,  which  was  not  denied ;  firsts  was  it  in  the  grocery 
shop  proper  of  the  defendant,  or,  (in  -the  language  of  the 
Ordinance,)  in  any  inner  roam^  or  en  the  premises  connecied 
with  such  shop  ?  This,  as  a  matter  of  faci^  for  the  jury  ex* 
clusively,  was  left  entirely  to  them,  upon  the  evidence.  The 
second  presented  the  question,  whether  or  not  the  defendant 
had  a  license  to  retail  liquor,  on  the  20th  of  March,  1849. — 
As  the  defendant  did  not  pretend  to  haive  had  one  at  that 
time,  but  merely  to  have  applied  for  one,  I  stated  to  the  jury, 
upon  this  part  of  the  case,  that  if,  from  the  evidence,  they 
believed  the  defendant  to  have  applied  in  gvod  faith  for  a 
renewal  of  the  license  to, retail,  (previously  given  to  Chriss 
Ahrens  for  the  same  shop,  and  which  did  not  expire  until  1st 
October,  1848,)  they  might  feet  disposed  to  regard  the  posses^ 
sion  of  the  liquor  under  sijch  circumstances,  as  a  venial^  and 
not  very  gross^  though  it  might  be  a  literal  violation  of  the 
Ordinance,  and  ihey  would  be  warranted  in  assessing  the 
amount^  (a  matter  committed  entirely  to  their  discretion, 
within  the  prescribed  limits,)  at  the  smallest  sum  called  for 
by  the  Orditiance. 

It  will  be  observed  that  the  Ordinance  passed  in  January, 
1849,  repealed  or  abrogated  all  licenses  to  retail  called  No, 
3/  or,  in  other  words,  rendered  it  impossible  for  one  like  the 
defendant,  keeping  a  grocery  store^  to  obtain  a  license  to  re- 
tail liquor  io  be  drank  on  the^remises,  Tha  liquor  in  this 
case  was  found  in  the  possession  of  the  defendant  on  the 
20th  of  March,  1&19.  Looking  at  the  repeal  of  licenses  No. 
3,  in  January,  1849,  by  public  Ordinance,  and  the  defendant's 
having  liquor  on  his  premises  on  the  20th  of  March,  1849, 
so  long  after  the  passage  of  that  law,  in  one  point  of  view 
might  not  seem  Xo  entitle  the  defendant  to  so  favorable  a  con- 
sideration as  was  suggested  to  the  jury. 

But  the  same  matter,  piesented  m  another  aspect,  not  dis- 
tinctly suggested  to  the  Cotin  at  the  time,  and  not  now  made 
a  ^eci/Sc  ground  of  appeal,  might  furnish  some  reasons  for 
hesitation,  as  to  how  far  the  City  Ordinance  of  1840  is  now 
operative  upon  those  who,  at  that  lime,  and  up  to  the  passage 
of  the  Ordinance  of  January,  1849,  might  not  only  obtain, 
but  were  invited  to  apply  for,  a  license ;  and  the  penalty  upon 
which  class  of  persons  is  imposed  for  havmg  liquor  on  their 
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CmMLwnat,  premisefl,  not  having  the  license  to  retail,  from  CouncU^  which 

Jan  I860.    ^^  ^^^^  ^^^^  offered  to  give;  but  which  the  Ordinance  of 

^       ^      '^  January^  1849,  ahrogat&l^  or  rendered  impossible  to  obtain. 

Citjr Couoeii      rp^-j  embraces  so  much  of  the  case  as  relates  to  the  facts, 

Ahrans.     covered  by  the  first  and  second  grounds,  taken  in  the  defen«> 

dant's  notice  of  appeal. 

With  regard  to  my  instructions  td  the  jury  upon  the  quea* 
tions  of  law  made  by  the  defendant's  counsel  in  his  argu- 
,  ment,  and  now  substantiaUkf  repeated  in  his  3d,  4th,  5th,  &th, 

7th,  and  8ih  grounds  of  appeal,  ca.Uing  in  question  the  valid* 
ity  of  the  City  Ordinance  of  January,  1840,  I  regarded  ail 
the^  questions  as  solemnly  settled,  or  at  least  sufficiently  so 
for  my  government,  and.  that  of  the  jury,  in  the  case  of  the 
City  V.  Beisenhattle,  (reported  in  2d  McMullan,  233.) 

That  was  a  case  arising  under  this  very  Ordmance,  and 
although  its  validity  was  assailed  upou  all  the  grounds  here 
taken,  (except,  perhaps,  that  of  its  violation  fi  the  Const! itu- 
tion  of  the  Utiited  States,  hereafter  separately  noticed,)  it  was 

fironounc^d  by  the  Court  of  Appeals  to  be  an  Act  within^  the 
egislattve  authority  delegated  by  the  State  to  the  City  Coun- 
cil of  Charlestpn,  and  as  a  municipal  regulation  not  in  con* 
fiict  with  any  fundamental  principle  of  our  system  oiconsti- 
tutional  liberty  and  common  law. 

This  view  of  the  law,  as  settled  by  the  Court  of  Appeals 
in  this  State,  Tthough,  as  contended  for  by  the  defendant's 
counsel,  still  admitting  of  review  in  the  Court  of  Errors,  as 
the  uliimate  arbiter  and  Jinal  authority  in  all  strictly  consti- 
tutional questions,)  seemed  to  be  for  mean  eiHireiy snfficient 
and  binding  authority.  I  did  not,  therefore,  feet  myself  called 
upon  to  vindicate  the  reasoning  upon  which  the  Court  ap- 
pears to  have  founded  its  judgment  in  that  case,  nor  could  I 
regard  the  questions  involved  in  it,  and  now  renewed  here, 
(for  the  present  at  least,  and  in  the  Courts  of  this  State  sub- 
ordinate to  the  Court  of  Appeals  in  matters  of  law)  as  any 
longer  open  or  uiisettled.  1  appreciated  the  force  of  many  of 
the  arguments  of  the  defendant's  counsel,  upon  this  branch 
of  the  case',  and  participated  fully  with  him.  in  his  admiration 
of  those  gre€U  landmarks  in  the  common  law  and  Constitu- 
tion 6/  South  Carolina^  intended,  in  the  wisdom  and  foresight 
of  our  fathers,  for  the  safeguard  and  preservation  of  the  in- 
dividual liberty  of  the  citizen,  and  as  subordinate  to,  but  con- 
sistently with,  these  great  social  landmarks,  a  wise,  learned, 
btu  pntdent  and  cautious  legislation,  for  the  establishmeut 
of  public  peace,  and  the  promotion  of  the  publU:  good. 

Although  it  seemed  to  me  that  if  the  validity  of  the  Ordi- 
nance of  the  City  Cooricil  of  1840,  were  now  presented  for 
the  first  titne  for  adjtidication,  the  consistency  of  snch  Ordi- 
nance with  acknowledged  legal  principles,  perhaps  with  cen^ 
siitutienal  provisions,  might  not  so  easily  be  made  to  l^^pear 
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yet  as  that  point  had  been  decided^  neither  the  Court  nor  the  CnAwuurtoM, 
jury  had  a  light  to  indulge  or  act  upon  their  privo^^  opinions,^  Jan.  i860.  ^ 
ill  disregard  of  the  settled  law  of  the  land.    That  it  was  very  ^       ^      "^ 
clear,  t.jat  in  passing  upon,  or  being*  called  upon  to  enforce,  ^^^^y^**"®" 
the  acts  of  the  law  making  power,  no  Court,  much  less  the     AkniM. 
jury,  could  assume  the  province  of  determining  whether  they 
were  wise  or  exjtedient  merely,  as  that  would  invest  the  Court 
and  jury  ^\ih  legislative  powers^  but  that  the  true  function  of 
the  Court  was  to  decide  whether  the  act  was  within  the 
powers  dehgated  to  the  Legislature,  under  the  fundamental 
laws.    If  so,  of  course,  there  must  be  an  end  of  judicial  in- 
quiry, and  any  further  objection  or  opposition  must  be  made, 
under  our  system,  through  the  ballot  box. 

The  6ih  ground  taken  by  the  defendant  in  his  notice  of 
appeal,  and  much  relied  on  in  the  argument,  was  not  taken 
in  the  case  of  the  City  v.  Heissenbottle.  It  is  as  follows : 
^*  Because,  by  the  Cotistiiutinn  of  the  United  States,  brandy 
and  gin,  being  lawful  goods  paying  duty,  any  citizen  is  pro- 
tected in  holding  the  same." 

I  readily  admitted,  (of  course,)  that  the  Constitution  of  the 
United  States^  as  the  paramount  law  throughout  the  Union, 
must  be  preserved  inviolate ;  and  that  any  action^,  whether  of 
the  Legislature  of  a  State,  or  of  any  other  body  or  function- 
ary, claiming  under  that  authority,  or  under  that  of  the  Gen- 
eral Government  of  the  Union,  or  otherwise,  must  be  consis- 
tent with  and  conformable  to  its  provisions,  to  have  the  force 
of  law. 

In  reference  to  the.que^tion  raised  by  the  defendant's  conn* 
sel,  it  appeared  to  roe  very  clear,  upon  general  principles,  that 
while  any  legitimate  article  of  commerce,  permitted  to  be  in- 
troduced into  the  United  States  tinder  the  laws  of  Congress, 
for  the  regulation  of  commerce  with  foreign  nations,  or  be- 
tween the  States  respectively,  was  entitled  \o  protection  and 
immunity  from  State  legislation,  while  it  preserved  its  origi- 
nal character :  that  it  was  equally  clear  that  when  its  origi- 
nal character,  as  an  importation  merely,  was  broken  up,  it 
was  no  longer  free  from  State  legislation  and  control.  That 
whjBU  the  original  package  became  broken  up  and  in  the 
hands  of  retailers,  it  became  subject,  like  all  other  property 
and  persons,  to  the  dominion  and  regulation  of  the  sovereign- 
ty of  the  State  into  which  it  was  introduced.  I  had  no  doubt 
that  the  mere  possession  of  a  cask  of  brandy  or  gin,  in  the 
bands  of  the  original  tmpor/er,  could  not  be  reached  by  any 
State  or  mimicipal  regulation,  and  it  appeared  to  me  that  this 
immunity  would  equally  and  necessarily  protect  it  in  the 
hands  of  the  immediate,  and  perhaps  any  subsequent  pur- 
chaser, while  it  remained  unbroken ;  but  that  as  soon  as  the  ' 
original  package  was  broken  up  for  retail,  the  immqniiy 
ce»ed)  the  offUe  of  protection  under  the  laws  of  Congress 
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CBAKLsmN,  and  the  Constitution  of  the  United  States  being,  then,  effi- 

^  Jan.  I860,    ci^miy  ajjj  thoroughly  discharged.     Decided  cases  to  this 

T!    ^      ^  effect  were  cited  by  the  City  Attorney,  but  neither  upon  the 

ny  ^oun     ^^-^j  ^^^  since,  have  1  had  an  opportunity  of  ezaoiiuing  them. 

Ahrena.     iThe  priuciple  relied  upon  is,  however,  so  apnareni,  that  the 

authority  of  decided  cases  is  scarcely  necessary  to  sustain 

the  proposition  contended  for. 

In  the  application  of  these  principles  to  the  facts  of  this 
case,  it  was  left  to  the  jury  to  determine  how  far  the  proof 
that  the  defendant  had  various  liquors,  as  brandy  and  ^tti  in 
decanters^  in  his  bar  roomy  (though  it  were  conceded  they 
might  have  been  originally  imported  into  Charleston  by  the 
brother  of  the  defendant  or  any  other  person,)  entitled  him 
to  the  immunity  from  State  and  mutHcipaMegisiation  which 
the  laws  of  Congress,  under  the  Constitution  of  the  United 
States,  confer  upon  the  importer  or  upon  the  imported  artide. 
The  jury,  under  these  instructions,  fotmd  a  verdict  lor  the 
plaintiffs  for  $183  33. 

The  defendant  appealed : 

1st.  Because  the  legal  ownership  o(  the  premises  was  in 
Christopher  Ahrens,  deceased. 

2d.  Becease  the  liquors  having  been  bona  fide  bought  with 
a  view  to  continuing  a  lawful  trade,  might  be  legally  retained. 

3d.  Because  the  Ordinance  upon  which  the  declaration 
was  founded,  was  unconsiitutional  in  punishing  an  act  which 
atiy  citizen  may,  of  common  right,  perform. 

4th.  That  the  Ordinance  was  not  within  the  competency 
of  the  City  Legislature,  is  utmecessary  and  oppressive. 

5th.  Because  by  the  Coirstitution  of  the  United  States, 
brandy  and  gin  being  lawful  goods,  paying  duty,  any  citizen 
is  protected  in  holding  the  same. 

6th.  Because  the  Ordinance  is  informal  in  not  showing  on 
its  face  that,  it  was  within  the  purview  of  any  power  delega- 
ted to  the  city. 

7th.  Because  the  Ordinance  punishes  by  a  penalty,  an  act 
lawful  in  itself,  and  is  In  restraint  of  private  right,  and  against 
the  common  law  rights  of  the  citizen. 

8th.  Because  it  is  in  restraint  of  trade,  and  is  unjust,  and 
oppressive,  and  partial. 

JB.  F.  HufUy  for  the  motion,  proceeded  to  say,  after  reading 
the  2d  section  of  the  Ordinance  of  January  2d,  1849,  which 
is  in  the  following  wordr,  to  wit : 

'*  Sec.  2.  Every  person  desirous  of  obtaining  a  license  No. 
2,  shall  make  application  in  the  manner  now  provided  in  re- 
lation to  License  No.  3 ;  and  shall  also  state  for  what  pur- 
pose the  said  license  is  desired,  whether  for  a  Hotel,  Tavern, 
public  eating  house,  or  public  liquor  room ;  and  no  license 
shall  be  granted  for  keeping  or  selling,  in  any  retail  groeery 
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shop,  wine,  malt,  or  spjjritnous  liquors,  where  the  same  are  to  Chailrvtoit, 
be  drtiiik  or  consumed  at  the  place  where  sold.**  ^"^  ^^"^ 

This  case  presents  iwo  aspects,  one  of  fact,  the  other  of^^"; — "^ f 

consiiruiional  law.  The  charge,  and  the  only  one  involved  ^»^yC<""a«l 
in  (his  case,  is,  (hat  in  March  last,  a  city  officer  saw,  in  a  room  AknoM. 
adjacent  (o  (he  grocery  s(ore  in  dueen-street,  corner-of  Ma- 
zyck-s(reet,  a  small  quantity  ot  brandy  and  gin.  This  is  the 
very  head  and  front  of  the  charge.  There  is  naaIlega(ioa 
of  any  act  of  re(ailing,  or  indeed  of  any  act  done  in  violatioa 
of  any  law,  unless  the  fact  ot  having  a  lawful  article  of  mer« 
chandize  in  a  man's  house,  is  an  oSence  punishahle  by  fine 
or  penalty.  But  the  City  Council,  in  1840,  passed  an  Ordi- 
nance making  it  penal  for  any  one  who  ''  sold  meats,  fruitSp 
groceries,"  and  the  like,  to  keep  on  his  promises  or  any  adja- 
cent one,  liquor,  wine,  &c.  in  any  quantity,  under  a  penalty 
of  not  less  than  fifty  or  more  than  three  hundred  dollars. — 
At  fiist  view,  this,  in  a  free  country,  seems  so  clear  and  pal- 
pable a  violation  of  the  rights  of  private  property  as  to  shock 
all  ottr  notions.  Why  a  man  who  retails  innocent  beef,  pork, 
candles,  and  molasses,  is  to  be  mulcted  in  a  penalty  for  hav- 
ing on  his  premises  what  halt  his  fellow-citizens  not  only 
keep,  but  ttse  too,*is  passing  strange.  No  Legislature  of  a 
State  would  venture  such  a  partial  law,  so  weak,  so  directly 
in  opposition' to  the  rights  of  property  and  private  liberty. — 
If  it  were  liable  to  accident,  like  gunpowder,  it  might  be 
guarded  against,  but  then  the  law  must  apply  to  all,  and  not 
to  a  S(*tected  lew.    There  is  iio  greater  mistake  than  to  sup- 

E use  that  the  principles  of  sound  legislation  are  not  applica- 
le  to  corporation  bye-laws ;  that  a  City  Legislature  may  do 
safely  what  a  State  Legislature  invariably  avoids.  But  the 
history  of  all  inferior  legislative  bodies  is  full  of  petty  regula- 
tions, monopolies,  and  restrictions,  aimed  at  some  obnoxious 
class  of  men,  or  containing  some  expedient,  some  cunnmg 
device,  to  arrest  an  alleged  grievance,  full  of  annoyance  to 
the  public.  Bven  in  Charleston,  a  citizen  is  liable  every  day 
to  break  his  shins  over  some  Ordinance,  that  he  never  dis- 
covers until  he  is  overhauled  by  a  police  officer.  Under  pre* 
tenceof  maintaining  <' order  and  good  government,''  the  city 
Oidiuatices  interfere  with  the  most  trifling  matters.  If  a 
man  catchesfish,  he  must  not  sell  them  until  they  are  brought 
to  a  public  place  and  counted,  and  a  toll  exacted.  All  such 
things  require  officers,  and  officers  require  salaries.  Then 
beef  must  be  sold  in  one  place,  and  persons  who  have  no 
servants  must  go  half  a  mile  more,  because  we  mitst  have  a 
market  and  clerks  at  a  salary,  and  commissioners  at  a  few 
dinners  a  year,  stall  hire  and  the  like — ^all  these  oost  money, 
and  that  money  is  all  put  on  to  the  provisions,  and  is  so 
much  taken  out  of  the  people's  pocketn,  under  the  plea  of 
maiuuining  ^<  oider  and  gooa  govemmenty"  when  the  people 
32 
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CHiiuESToir,  woald  much  pTBferto  buy  and  sell  jual  where  and  when  they 

Jan.  I860,    pie^ge^  under  no  oiher  resiraini  than  to  keep  the  peace  and 

^    "^      T  commit  no  nuisance.    Eveiy  fonr  pence,  exacted  of  the  old 

QcjCooneil  yegeiaHe  women,  is  so  much  added  to  the  expense  of  a  man's 
AhreiM.  table.  But  the  idea  is,  that  grocers,  if  they  have  liquor,  will 
sell  it  to  negroes;  and  to  prevent  that,  they  are  not  to  keep  it 
in  any  quantity.  But  selling  liquor  or  trafficking  wiih  ne- 
groes at  all,  is  a  distinct  oflTeuce,  and  is  punished  as  such,  and 
it  ought  to  be  punished  severely.  I  have  never  sanctioned  or 
excused  this  offence.  My  negro  is  my  property,  and  to  give 
or  sell  him  liquor  is  a  trespass  on  my  rights,  as  much  so  as 
to  give  my  horse  nnwhole^me  fodder;  it  is  actionable;  and 
if  every  owner  brought  suit  against  every  one  who  corrupied 
his  negro,  by  giving  him  or  selling  him  the  means  of  intoxi- 
cation, it  would  stop  the  traffick.  No  one  is  more  opposed  to 
this  interference  with  the  rights  of  property,  in  this  rega'-d, 
than  1  am.  I  never  have  and  never  will  sanction  it — yet  I 
will  not  violate  the  rights  of  private  properly,  in  any  oilier 
respect,  to  prevent  it.  I  do  not  admit  the  policy  or  the  mo- 
rality of  "doing  wrong,  that  good  may  come  of  it :"  I  leave 
to  city  legislation  the  practical  illustration  of  the  anarchical 
maxim,  that  '*  the  end  justifies  the  means."  There  are  gieat 
fundamental  principles  of  right  atid  wrong  which  can  never 
be  violated  with  impimiiy.  Any  departure  from  abstract 
right,  is  a  precedent  which  will  always  be  invoked  to  sanc- 
tion injustice  and  oppression*  That  city  legislation  is  gener- 
ally injurious  and  oppressive,  is  admitted  ;  and  that  beirause 
the  city  law  is  passed,  executed  and  adjudged  by  the  same 
body.  Formerly  towns  or  buroiighs  were  more  restricted, 
but  city  regulations  have  gradually  trenched  upon  the  rights 
of  the  citizens,  and  imposed  penalty  for  acts,  in  themselves, 
wholly  innocent.  Blackstone  says :  "in  all  tyrannical  gov- 
ernment, the  supreme  magistry,  or  the  right  of  both  making 
and  of  enforcing  the  laws,  is  vested  in  one  and  the  same 
man,  or  one  and  the  same  body  of  men,  and  whenever  these 
two  powers  are  united  together,  there  can  be  no  public  liber- 
ty." This  is  a  graphic  description  of  city  government.  The 
City  Council  make  the  laws;  its  constablt^s  or  police  become 
the  informers,  and  jts  own  Court  adjtidges  the  oUender.  But 
this  is  not  so  material  as  the  fact,  thai  its  legislation  is  par- 
tial. One  class  of  men  are  prohibited  to  do  what  is  peimit- 
ted  to  another,  and  of  all  classes  retailers  are  singled  out  as 
peculiarly  obnoxious.  Now  retaileis  perform  the  most  im- 
portant function  in  commerce — they  distribute  to  the  consu- 
mer the  articles  of  trade. 

In  speaking  of  the  workiiig  portions  of  society,  Adam 
Smiih  says :  "  Nothing  can  be  more  convenient  for  such  a 
person,  than  to  be  able  to  purchase  his  subsistence  from  day 
U>  day,  or  even  from  hour  to  bour^  as  he  wanu  it.    He  is, 
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llierefore,  enabled  to  employ  almost  his  whole  stock  as  capi-  ^f^^^'So"' 
tal.     The  piejiidices  of  some  political  writers,  against  shop-^  * 

keepsrs  and  tradesmen,  are  ajtogether  without  foundaiiou,"  T!    ^        ' 
He  adds:  "So  far  is  it  thus  from  being  necessary,  either  to    *'^  ^ 
tax  them  or  restrict  tlieir  numbers,  that  they  can  never  be     AhniM. 
luulriplied  so  as  to  hurt  the  public."    Such  is  the  philosophy 
of  city  tegislsttion,  free  trade;  all  being  answerable  only  for 
their  own  offences.    But  until  we  have  a  City  Legislature 
separated  from  a  city  executive,  our  laws  will  be  partial  ex- 
perinienis  of  unfledged    law   makers — palliatives  and  spe- 
cifics— real  quack  remedies — sach  is  the  law  prescribing  ven* 
deis  of  groceries  from  keeping--^ not  selling — what  most  other 
citizens  do  ket^p  and  use  also.    It  is  legislating  on  suspicion-; 
and  once  permitted,  there  will  be  no  end  to  the  suspected  in- 
dividuals and  partiul  laws. 

In  this  case  the  testimony  estabhshes  that  the  stock  of  li- 
quor was  legitimately  on  the  premises;  for  two  years  a 
license  was  granted^  which  expired  in  October;  a  new  appli- 
cation was  made  for  the  ensuing  year;  Council  omitted  to 
act  on  it,  and  in  January  made  a  law  abohsbing  licenses  to 
retail  grocers.  What  was  4o  be  done  ?  was  a  valuable  stock 
to  be  emptied  into  the  street?  The  city  did  not  tender  to 
buy  it,  but  sends  its  officer,  who  informs  of  its  existence  on 
the  pteinises,  where  it  was  rightfully,  and  exacts  a  penalty. 
If  that  is  not  tyranical,  every  principle  of  law  is  delusive, 
and  the  only  limit  to  corporate  power,  is  the  whims  and  fancy 
of  this  local  Legislature. 

Ill  Hobatt's  lUports,  published  in  1641,  it  is  ruled  that  the 
act  of  a  sulK>rdinate  corporation  is  void,  "  because  it  is  contra- 
rient,  repugnant  and  derogatory  to  the  laws  of  the  realm,  and 
the  analogy  of  them."  That  is  good  law  now.  To  punish 
by  penalty,  not  a  crime,  but  the  possibility  of  it,  is  contra- 
rient  to  the  laws  of  the  realm,  ana  'Uhe  analogy  of  them." 

I  knovi^  no  pn^c^dent  in  any  State  Legislature,  and  its  aiv 
sence  is  itself  what  is  called  *'  drgutnenium  ab  authoriiate 
negativa"  It  is  altogether  adverse  to  the  usage  of  legisla- 
tofs  to  imoose  penahies  for  innocent  acts,  because  they  may, 
if  the  party  is  so  disposed,  facUitate  the  commission  of  offen- 
ces ;  as  disarming  the  people,  lest  some  one  should  shoot  his 
neighbor.  Now  a  penalty  is  different  from  a  tax  or  license; 
one  may  take  a  license  or  not,  as  he  pleases,  and  a  tax,  to  be 
legal,  must  not  distinguish  individuals.  But  penalties  are 
pu:iishments,  and  should  bereserved  for  offences  committed. 
A  penalty  has  well  been  called  ''a  disseizin  in  law" — it  ousts 
one  of  his  property,  and  can  only  be  lawfully  exacted  when 
imposed  upon  all  who  offend  whhout  distinction.  See  Angd 
^  Ames  on  Corporations^  p.  182.  In  the  case  of  Dunham 
v.  The  Trustees  of  Rochester^  6  Cowan's  Reports,  462,  a 
similar  law  was  declared  unconstitutional,  as  all  laws  in  re- 
str^nt  of  trade. 
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CBimLMroir,  M7  next  objection  is,  that  as  gin  and  brandy  are  lawful  ar« 
^"*  ^*\^  tides  of  trade,  and  pay  duties  to  the  Uniied  Stales,  no  city 
^■"^ — "^ — r'can  malce  it  penal  to  "keep  them."  This  avoids  the  ques- 
CityC<ranea  ^^^  ^f  retailing,  and  is  not  governed  by  the  decisions  on 
*^  the  three  gallon  law."  To  keep  what  has  paid  duties  must  be 
lawful,  or  a  eity  might  destroy  foreign  commerce,  by  declar- 
ing it  unlawful  to  keep  any  obnoxious  ariicle.  The  cause  of 
temperance  I  have  always  fostered,  as  long  as  it  was  conteut 
with  lawful  and  available  means  to  enforce  its  practice. — 
But  the  instant  it  assumes  to  invade  private  rights  and  re- 
strain private  liberty,  ii  becomes  worse  than  intemperance  it- 
self. If  the  privacy  of  families  is  invaded,  if  the  means  of 
having  one  assailed  by  associated  persecuiiou,  and  most  of  all, 
if  it  interferes  in  either  political  or  religions  controversies,  it 
strikes  at  the  very  foundations  of  the  social  compact^  and  will 
rouse  the  indignant  opposition  of  all  who  value  the  free  en- 
joyment of  their  rights  and  liberty.  If  the  organization  of 
temperance  associations  is  broken  and  scattered  to  the  winds, 
it  will  owe  its  ruin  to  tha.t  overreaching  ambition  which  is  the 
banc  of  all  human  success — which,  iu  the  flush  of  victory,  so 
often  "  over-leaps  itself  and  falls  on  the  other  side."  Men's 
habits  as  to  eating,  drinking  or  sleeping,  are  subjects  of  per- 
suasion, the  influence  of  example  and  reason,  but  not  of 
force.  The  moment  the  Legislaiure  pass  a  law  that  no  wine 
or  brandy  shall  be  kept  in  the  house  of  any  man,  worth  less 
than  a  thousand  dollars,  because  poo^  men  are  better  without 
the  tempter  at  hand,  they  seal  the  doom  of  the  temperance 
cause ;  and  yet,  if  all  poor  working  men  never  saw  liquor, 
they  would  not  ruin  their  families  and  be  kept  poor.  It  would 
be  a  blessed  law,  and  its  praises  would  be  channted  in  all  the 
temperance  halls  of  the  land.  It  would  be  banishing  the 
tempter  from  the  hearths  of  the  poor.  It  would  save  many 
a  wife  from  a  beating,  many  a  child  from  want,  but  it  would 
forever  crush  all  temperance  associatiotjs.  The  reaction,  the 
reiurn  stroke,  would  be  worse  than  the  direct  attempt  to  con- 
trol the  free  action  of  men.  No  one  appreciates  more  justly 
the  legitimate  influences  of  the  temperance  movement,  and 
it  is  for  that  reason  that  I  deprecate  all  infractions  of  private 
right,  all  efforts  at  rendering  its  associations  instruments  of 
political  or  electioneering  schemes.  My  duty  demands  that  I 
should,  in  this  case,  resist  an  infraction  of  the  legal  and  con- 
8ti!utionai  privileges  of  a  peisecuted  class  of  citizens,  whom  I 
will  never  aid  to  escape  an  actual  violation  of  the.  law.  Dur- 
ing a  life  somewhat  protracted,  I  have  never  abused  the  gifts 
of  Providence  by  intemperance,  but  I  think  the  causes  of  in- 
temperance lie  deeper,  and  its  preventions  require  other  appli- 
ances than  inquisitoiial  laws,  which  annoy  even  the  temperate 
themselves.  It  is  a  mistake  to  attempt  to  mend  men's  habits 
by  minute  legislation.     Want  of  employment  tempts  the 
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wealthy,  and  want  of  reasonable  recreation  and  amnsement  Ciriu.B9fo]t, 
often  induces  the  daily  laborer  to  resort  lo  the  excitement  of  ^  •^*°'  '^^'  ^ 
the  tx>tile.    In  London  the. excessive  labor  of  the  week  indu-'       j       ' 
ces  the  fatigued  and  lisiiess  workman  to  spend  his  Sabbaths  ^^^<*^»^ 
in  the  <*  gin  palaces"  of  that  metropolis.    ^^  It  is  not  the  mul-     Ahntm. 
tiplicatiou  of  beer  shops^  but  moral  causes,  that  foster  habita 
oi  intoxication."    So  says  the  experience  of  learned  philoso* 
phcrs — give  the  poor  sufficient  employment  and  recreations, 
and  sobriety  will  be  the  result    Pride,  self-respect,  and  the 
'^comforts  of  a  happy  home,  will  overcome  the  hankering  after 
the  excitement  oi  liquor.    But  these  matters  belong  to  the 
benevolent  who  have  assumed  the  honorable  task  of  reform. 
All  I  deprecate  is  the  abuse  of  those  zealots  whose  objurga* 
4ions  are  the  portion  of  any  one  who,  with  a  conscience  as 
void  of  offence  as  their  own,  takes  leave  in  any  respect  to 
doubt  their  infallibility. 

Porter^  city  attorney,  contra,  after  discnfsing  the  facts  of 
the  case,  said,  that  the  mainBrgument  of  the  learned  conn- 
ael,  on  the  other  side,  had  been  directed  against  the  legality 
of  the  Ordinance  in  question.  This  argument  came  rather 
late,  for  the  Ordinance  had  already  undergone  the  test  of  ju- 
dicial examination.  In  the  case  of  the  C^yY.HeissenboUley 
(2d  HcMullati,  233,)  the  Court  of  Appeals  held  it  to  be  an 
exercise  of  legislative  power  within  the  competency  of  the 
City  Council,  looking  upon  it  as  one  of  that  class  of  police 
regulations  which,  although  they  impose  a  restraint  on  the 
liberty  of  the  citizen,  must  be  submitted  to  as  necessary  to 
the  security  and  well  being  of  the  community.  The  case 
was  not  referred  to  the  Court  of  Errors,  most  probably  because 
the  Court  did  not  regard  it  as  involving  a  constitutional  ques- 
tion. But  although  the  argument  of  its  being  against  com- 
mon right  was  used  on  that  occasion,  the  Law  Court  of  Ap- 
peals sustained  the  Ordinance, — and  that  judgment  must 
stand  as  law  until  it  has  been  modified  or  set  aside. 

It  is  contended  that  the  Ordinance  is  void  because  the  laws 
of  the  United  States  allow  the  importation  of  spirituous  li- 
quors, and  no  State  can  forbid  their  being  kept  on  the  prem- 
ises. The  Acts  of  Congress  allow  the  importation  of  spirits 
in  casks  of  fifteen  gallons ;  and  it  is  admitted  that  it  would 
not  be  competent  for  the  State  or  city  to  prohibit  or  lay  a  tax 
upon  the  sale  of  the  original  package  by  the  iiiiporter.  This 
is  settled  by  the  case  of  Brown  v.  Siale  of  Mcurylawdy  (12 
Wheat,  419,)  and  this  is  the  whols  extent  to  which  the  pro- 
tection of  the  laws  oi  the  United  States  goes.  So  long  as 
the  package  is  unbroken  and  remains  in  the  hands  of  the  in»- 
porter,  the  right  to  sell  it  cannot  be  restrained  or  regiila ted  by 
State  authority.  But  the  moment  the  import  is  broken  up  or 
passes  out  of  the  hands  of  the  original  importer,  it  becomes 
mingled  with  the  other  property  ot  the  State,  and  is  subject 
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CBARLBmif,  to  its  laws.  This  distinction  seems  to  have  been  overlooked 
Jan.  1850.  y^y  ,|,^  learned  cottfisel,  buc  a  reference  to  tl»e  License  Ctises, 
^ — ^""T  (6  Howard,  504,)  will  show  that  it  resis  upon  the  highest  ju- 
CkfCoancU  didal  authority.  It  is  the  retail  trade  that  Couucil  seeks  to 
AhraiM.  regulate ;  and  when  they  are  taunted  with  not  daring  to 
totich  the  wholesale  importers  who  would  prove  more  danger- 
ous adversaries  than  the  petty  retailers,  the  answer  is,  that 
the  City  Council  have  no  disposition  to  iranscend  the  limits 
of  their  legitimate  authority ; — they  know  that  they  have  no 
power  to  interfere  with  the  importer,  but  they  know  equally 
well  that  they  have  the  right  to  regulate  the  retail  traific  of 
the  city.  This  is  matter  of  police,  of  inlernal  regulation,  and 
the  legislation  of  Congress  has  and  can  have  nothing  to  do 
with  it.  In  relation  to  all  such  matters  the  authority  of  the 
State  is  complete,  unqualified  and  concltisive.  The  License 
Cases  jixsi  referred  to,  fully  recognize  this  conservative  power 
in  the  States.  Self-preservation  with  a  commtmity,  as  with 
ari  individual,  is  the  first  great  law,  and  all  other  considera- 
tions must  bend  to  it.  The  Constitution  and  Laws  of  the 
United  States  were  never  intended  to  have  any  control  over 
those  municipal  regulations  which  go  to  the  protection  of 
health,  morals,  life  and  property,  and  which  lie  at  the  very 
foundation  of  our  social  welt-bemg.  The  States  alone  are 
competent  to  judge  of  the  exigencies  which  call  for  such  reg- 
ulations— to  measure  the  evil  and  apply  the  remedy. 

But  it  is  said  that  this  law,  which  prohibits  retail  grocers 
from  keeping  liquor  upon  their  premises,  is  partial  and  unrea- 
sonable^ and  therefore  void.  The  Ordinance  of  1840  pro- 
hibits retail  grocers  from  keepitig  spirituous  liquors  on  their 
premises  without  a  license;  and  the  Ordinance  of  1849  for- 
bids the  granting  of  any  licenses  for  keeping  or  selling,  in 
any  retail  grocery  shop,  wines,  malt  or  spinnious  liquors, 
when  the  same  are  to  be  drunk  or  consumed  at  the  place 
where  sold.  The  effect  of  these  two  Ordinances,  taken  to- 
gether, is  entirely  to  prohibit  the  keeping  of  spirituous  liquors 
in  any  retail  grocery  shop,  where  liqours  are  to  be  drunk  or 
consumed  on  the  spot.  Now  the  keeping  of  retail  grocery 
shops,  as  well  as  the  sale  of  aideni  spirits,  are  pursuits  or 
occupations,  and  as  such,  are  subject  to  regulation  by  the  mu- 
nicipal authorities.  No  member  of  society  has  a  light  to  pur- 
sue any  trade,  calling  or  occupation,  in  a  manner  which  in- 
juriously affects  society,  or  exposes  it  to  serious  danger.  The 
interest  of  the  many  is  paramount  to  the  interest  of  the  few. 
It  is  on  this  principle  that  the  man*ifacture  and  sale  of  gun- 
powder -are  restricted.  This  is  but  one  -example — others 
might  be  mentioned  were  it  deemed  necessary.  It  is  the  end 
of  society  to  protect,  and  by  far  the  greater  portion  of  this 
protection  consists  in  wholesome  restraint  and  regtilatioiu 
The  object  of  these  Ordinances  is  to  prevent,  if  possible, 
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the  vending  of  spirituous  liquors  to  slaves.  That  the  evil  CBULEiroif, 
aimed  at  is  one  of  great  magnitude,  will  hardly  be  denied  in  ^*"'  ^*®* 
this  community.  The  mode  and  manner  of  reaching  this'^"';  ""  T' 
evil  and  applying  the  remef^y,  must  depend  upon  the  public  ^iiy  Council 
authorities,  who  have  it  in  charge  to  provide  for  the  security  Ahmis. 
and  welfare  of  the  community.  The  City  Council  derives 
its  authority  froai  the  State,  and  has  no  power  beyond  what 
the  Siate  can  give  and  has  given  to  it.  The  city  charter  au- 
thorizes (youncil  to  pass  "every  bye-law  or  regulation  that 
shall  appear  to  them  requisite  and  necessary  for  the  security, 
welfare,  and  convenience  of  the  said  city,  or  for  preservinjf 
peace,  order,  and  good  government  within  the  same.''  This 
grant  of  power  is  sufficiently  comprehensive  for  all  munici- 
pal purposes.  It  is  a  mistake  to  say  that  the  State  itself  has 
never  exercised  any  such  power  as  the  one  in  question.  On 
the  contrary,  the  General  Assembly  has  directed  its  legisla- 
tion against  these  very  evils  here  complained  of,  and  in  a 
foim  very  similar  to  that  now  under  con^ideration.  The  Act 
of  1837  prohibits  grocery  shops  and  other  shops,  wherein 
spirituous  liquors  are  vended,  on  Charleston  Neck,  from  being 
kept  Of)en  at  any  time  on  the  Sabbath  day,  or  on  aii^  other 
day  after  certain  hours  of  the  night;  and  it  also  prohibits  the 
keepers  of  such  shops  from  having  blinds,  screens,  or  other 
obstructions  to  the  view  of  the  front  door.  Here  are  restric- 
tions upon  this  class  of  shops,  that  are  not  extended  toothers; 
and  that,  too,  confined  to  shops  on  Charleston  Nrck.  This 
is  certainly  quite  as  '^  partial''  as  the  Ordinance  of  the  city. 
']*he  provision  was  not  extended  beyond  the  Neck,  because 
the  General  Assembly  was  aware  that  the  city,  having  a  leg- 
islatnre  of  its  own,  could  make  provision  for  itself. 

It  is  for  the  municipal  authorities  to  judge  of  the  necessity 
and  extent  of  the  regulations  called  for  by  any  evil  existing 
in  the  community.  This  discretion  must  be  lodged  some 
where,  and  so  far  as  relates  to  this  city,  the  Legislature  has 
lodged  it  in  the  City  (Council.  The  City  Council  look  upon 
illicit  traffic  with  slaves  as  a  grievous  mischief — and  upon 
the  sale  of  ardent  spirits  to  them,  as  the  main  soiKce  of  their 
moral  and  pecuniary  depreciation.  Many  efforts  have  been 
made  to  arrest  this  evil,  but  in  vain  ;  and  Council  have,  at 
last,  been  brought  to  the  conclusion  that  the  only  effectual 
way  to  reach  the  mischief,  and  to  piu  an  end  to  it,  is  to  pro- 
hibit the  keeping  of  spirituous  liquors  in  that  class  of  shops 
to  which  slaves  have  the  easiest  access,  and  in  which  ardent 
spirits  are  sold  to  be  drunk  on  the  spot.  The  Legislature 
seems  to  have  been  desirous  of  investing  Council  with  the 
amplest  control  over  this  matter.  By  an  Act  passed  in  1821, 
the  City  Council  were  atithorizecf  to  grant  licenses  under  such 
regulations  as  they  shall  impose,  or  '*  to  refuse  them  at  their 
discretion}  to  grocers  ot  the  said  city,  selling  at  retail  f  and  as 
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CBABLEvroir,  if  this  were  not  enough,  another  Act  was  passed  in  1823, 
Jan.  1850.    -^yhj.reby  (hey  were  ''invested  wiih  full  power  to  pass  any 
^  .    ^      ^j'Oidinance  or  Ordinances  relative  to  the  retailing  of  spiiitu- 
Cuy  Council  ^^^^  liquors  within  the  corporate  limits  of  the  City  of  Charles* 
Ahrait.     ton,  and  to  affix  such  penalties  as  may  be  necessary  to  pre- 
Tent  their  violation."    In   these  grants  of  |»ower,  nothing 
seems  tq  be  wanting ;  and  if  the  corporate  authorities  exer- 
cise this  great  discretion  oppressively  or  unjustly,  (as  alleged 
to  be  the  case  here,)  redress  may  be  had  on  the  part  of  those 
aggrieved,  by  an  appeal  to  the  justice  of  the  people,  through 
the  ballot  box;  or  if  that  fail,  by  an  appeal  to  the  Legislature 
of  the  State,  which  has  reserved  the  power  of  revising  and 
altering  or  repealing  the  bye-laws  of  ttie  city. 

There  is,  then,  no  sufficient  ground  for  impeaching  the  va* 
lidity  of  the  Ordinance  u\ton  which  this  suit  is  fotmded. — 
With  its  policy  or  its  wisdom,  neither  the  Council,  the  Court, 
nor  the  jury^  have  any  thing  to  do.  For  that  the  City  Couii« 
cil  are  responsible,  and  doubtless  they  are.  willing  to  take 
upon  themselves  all  the  responsibility  that  properly  belongs 
to  them.  The  object  at  which  they  have  aiiuea — the  protec- 
tion ofuhe  slave  properly  of  the  city,  against  the  most  seduc- 
tive of  all  tetnptai  ions,  and  the  most  demoralizing  and  de- 
siructivc^  of  all  influences,  cannot  fail  to  have  the  favor  and 
the  sym|)athy  of  all  sober-raitided  citizens.  Whether  they 
have  been  successful  in  devising  an  efficient  remedy  for  a 
great  and  ackiiowledged  grievance,  time  will  best  determine. 
It  is  not  with  a  view  to  **  persecute"  any  class  of  men,  but 
with  a  view  to  promote  the  greatest  good  of  the  largest  num- 
ber, that  they  have  put  in  force  this  prohibition  of  liquors- 
keeping  agaitist  the  petty  retailers.  A  very  small  share  of 
charity  would  suffice  to  give  them  credit  for  so  much  of  good 
intention.  At  all  events  it  is  with  entire  confidence  in  the 
legal  grounds  upou  which  they  stand,  that  the  City  Council 
submit  their  action  to  the  jtidicial  tribunals  of  the  country. — 
The  rest  they  are  content  to  leave  to  the  good  sense  and 
sound  judgment  of  their  fellow-citizens. 

Ouria,  per  Evans,  J. — This  Court,  of  course,  has  nothing 
to  do  with  the  policy  of  the  Ordinance.  It  may  be  very  nn- 
just,  oppressive  and  partial,  or  it  may  be  one  of  those  wise 
measures  of  prevention,  which  experience  has  rendered  ne- 
cessary to  circumvent  the  cunning  of  those  who  look  more 
to  their  private  gain  than  the  interest  of  society.  The  ques- 
tions, which  it  is  proper  for  this  Court  to  consider,  are  two- 
fold ;  first,  of  fact — and  second,  of  law.  As  to  the  first, 
whether  the  defendant  was  theownerand  keef^rof  theshop, 
that  has  been  decided  by  thj^  jury  on  evidence  entirely  satis- 
factory to  this  Court.  The  questions  of  law  which  seem  to 
be  embraced  in  the  grounds  of  appeal,  are : 
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h  ThiU  the  Orditiaoce  is  in  cL^rogatioD  of  tbe  common  ^"^^f  "^ 


rights  of  ihe  citizen.  Jmi.I860, 

2.  That  it  is  not  within  tho  powers  delegated  to  the  City  \.    ^      "!: 

Council.  CuyCoiinca 

3.  l^tiat  it.is  in  violation  of  the  Constitution  of  the  United     Ahnns. 
States^ 

1  do  not  know  that  I  exactly  comprehend  what  is  meant 
by  the  common  rights  of  the  citizen,  I  suppose  it  means 
rights  which  are  common  to  all.  That  which  is  not  prohibi- 
ted way  be  lawfully  done,  but  that  which  is  prohibited  by 
law,  no  one  has  a  right  to  do.  If  there  was  no  law  interfer* 
ing,  ihe  butcher  might  kill  his  beeves  and  his  hogs  in  the 
street.  If  the  butcher  coujd  do  it  any  man. might,  and  it 
might,  therefore,  be  said  to  be  a  common  right ;  but  when 
the  law  prohibited  it^  it  was  no  longer  a  common  right. — 
Before  tlie  Ordinance  of  1840,  it  was  the  common  right  of 
every  citizen  to  keep  spirituous  liquors  in  his  retail  shop  or 
any  where  else  at  his  pleasure ;  but  when  it  was  found  by 
experience  that  this  was  an  easy  method  of  violating  the 
law  prohibiting  shop  keepers  from  selling  spirits  to  slaves  and 
cab  loafers  ahout  town ;  and  an  Ordinance  was  passed  to 
pi ohibit  such  shop-keepers  from  keeping  it  in  their  shops  and 
m  secret  back  rooms  adjoining,  it  was  no  longer  a  common 
right,  but  a  legal  restraiint  imposed  on  a  few  for  the  benefit  of 
the  many. 

2.  Is  the  Ordinance  within  the  powers  delegated  to  the 
Couticil  by  the  charter  of  the  city?  If  it  were  necessary  to 
enter  into  that  discussion,  I  think  there  would  be  no  diffi- 
culty in  making  the  affirmative  very  plain  ;  but  the  question 

has  beei^  already  decided  in  the  case  of  The  CUy  Council  v.  SMcMulkm, 
Hieginbotile^   where,  the  precise  question  was  made  and       S3S. 
decided. 

3.  Is  the  Ordinance  a  violation  of  the  Constitution  of  the 
United  Sutes  ?  But  for  what  is  said  in  the  4th  ground  of  ap- 
peal, I  should  be  at  a  loss  to  know  what  article  of  the  Con- 
stitution of  the  United  Stales  is  the  one  supposed  to  be  viola* 
ted.  In  that  ground  it  is  said  that  *'  brandy  and  gin  being 
lawful  goods,  paying  duty,  any  citizen  is  protected  in  holding 
the  same." 

By  the  Act  of  1836,  it  is  enacted  "  that  upon  all  constitn-  6  Stat  84a 
tional  questions  arising  out  of  the  Constitution  of  this  State 
or  the  United  States,  an  appeal  shall  lie  to  the  whole  of  tho 
Judi^es  assembled  to  hear  such  appeals."  The  8lh  section 
provides  thai  the  Judges  so  assembled  shall  form  a  Court  for 
the  correction  of  errors,  and  it  shall  be  the  duty  of  the  said 
Judges  to  make  all  proper  rules  and  regulations  for  the  prac- 
tice of  the  said  (Tourt  of  Errors,  and  for  the  mode  of  bring- 
ing causes  before  them.  As  a  Constitution  is  nothing  more 
than  an  assertion  of  the  great  fundamental  principles  of  gov* 
33 
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CHinLiiTow,  erntnent,  the  terms  by  which  powers  are  granted  or  their 

Jan.  1B50.    exercise  lesirainod,  mnsi  be  ve»y  general.     It  follows  from 

~r      "^  this  ihai  if  every  case  which,  in  the  opinion  of  the  appellant's 

CityCounci  mi^^ney,  involved  some  of  the  grams  or  reMrictions  of  the 

Ahxenf.     Constiintion,  must  go  to  the  Court  of  Enors,  there  would  be 

no  end  of  the  business  of  that  Court.     Accordhigly  when  the 

1  Ri^  Eq.  ^^^^  ^f  p^i  ^  jf^^  ^j^g  before  the  Touri,  it  was  found  ne- 
cessary to  prescribe  rules  by  which  cases  should   be  carried 

Millar's  Col-  into  that  Court.  l^ie  second  rule  provides  that  "no  cause 
lection,  02.  gj^^|j  ^^  placed  on  the  docket  of  the  Court  of  Errors,  unless 
by  order  of  the  Appeal  Court  in  which  the  cause  was  heard 
or  opened."  The  rule,  then,  is,  that  the  Appeal  Court  shall 
determine  whether  there  is  a  constitutional  question  involved 
in  the<!ase.  No  one,  I  presume,  will  deny  that  the  [lowers 
granted  to  Congress  are  exclusive,  and  that  na  State  can 
pass  laws  to  dejeat  or  destroy  the  effect  of  any  Act  of  Con- 
gress passed  in  pursuance  of  the  Constitution.  Congress  has 
power  to  regulate  commerce  with  foreign  nations  atid  be- 
tween the  States.  If  Congress  should  pass  a  law  auttioriz- 
ing  the  importation  of  any  article  of  commerce,  on  payment 
of  a  duty,  or  even  without,  no  StBte  can  pass  a  law  prohibit- 
t  ing  the  importation.  Hut  this  inhibition  of  the  exercise  of 
State  sovereignty  exists  no  longer  than  the  article  remains  a 
part  of  the  foreign  commerce  of  the  country.  As  soon  as  it 
passes  into  the  hands  of  the  retailer  or  the  consumer,  it  be- 
comes a  part  of  the  property  of  the  citizens  of  the  State,  and 
subject  to  the  laws  of  the  Slate.     This  doctrine  is  recognizfd 

13  Wheatoii  ^'^  ^^^  ^^^^  ^^  Brown  V.  The  StcUe  of  Marylatidy  and  is  ex- 
44a     f  pressly  declared  in  the  recent  cases  decided  by  the  unani- 
•  mous  opinion  of  the  Supreme  Court  of  the  United  Slates, 
;  involving  the  constitutjouality  of  the  laws  of  the  States  of 
Massachusetts,  New  Hampshire  and  Rhode  Island   on  the 
6H  wan!    ®"^j^^^  ^^  licenses  to  retailers  of  spirituous  liquors.    If,  then, 
504  633.'   brandy  and  gin  in  the  hands  of  the  retailer  or  consumer,  be 
subject  to  State  legislation,  I  do  not  see  how  it  can  be  sup- 
posed that  the  Ordinance  forbidding  it  to  be  kept  in  certain 
places,  can  be  said  to  be  any  interference  with  the  power  of 
Congress  to  regulate  trade.    As  well  might  it  be  said  that 
because  gun  powder  was  imported  and  subject  to  duty,  the 
State  laws  which  prohibit  the  vendors  of  it  from  keeping  it 
m  their  stores  was  in  violation  of  the  Constitution   of  the 
United  States.    The  motion  is,  therefore,  dismissed  on  all  the 
grounds.    The  case  of  The  City  Council  v.  Conig  depends 
on  the  same  principles,  and  must  share  the  sauie  fate. 

Richardson,  O'Neall,  Wardlaw  and  Frost,  JJ.  con- 
purred. 

MQtion  re/usfid, 


APPfiALa  AT  LAW. 


269 


CBAtLEiTOir, 


Clark 

Wilick. 


Mary  P.  Clark  v.  SUsannah  Wilkie,  executrix* 

Where  it  was  proved  that  a  fnnchiae  had  been  granted  by.  the  State  to  the  ex*  ^ 
ecutora  of  W.  deceased,  in  trust  for  the  separate  use  of  his  daughter ;  that  the 
defendant  was,  at  the  time  of  the  grant,  the  only  quidtfied  executrix,  and  was 
stiil  so ;  and  that  from  that  time  until  the  commencemeni  of  the  suit,  the  cettvi 
que  inut  and  her  husband  were  in  the  possession  and  enjoyment  of  the  fran- 
chise, consistent  wiiii  and  according  to  the  terms  of  the  grant,  this  was  kdd  to 
be  sufficient  evidence  of  the  acceptance  of  the  grant  by  the  defendant,  to  sup- 
port a  Terdict  affirming  her  acceptance. 

The  acceptance  of  a  grant  by  Act  of  the  Legislature,  mutt  be  presumed  until 
the  contrary  be  proved. 

Be/ore  Withers,  J.  at  Charleston^  May  Term,  1849. 

The  action  was  brought  to  recover  damages  for  the  loss  of 
a  horse,  and  injnry  to  the  wagon  and  its  weight,  alleged  to 
belong  to  the  plaintiff,  by  reason  of  the  bad  condition  of 
what  was  called  Rantowle's  bridge.  The  1st  count  alleffed 
that  the  Act  of  the  Legislature  of  December,  1824,  vested  in 
William  Wilkie,  Rantowle's  bridge — that  the  bridge  and 
causeway  thereto  attached  vested  in  him,  his  heirs  and  as- 
signs, for  15  years — that  another  Act  of  the  Legislature, 
passed  in  December^  1841,  rsctiartered  the  same,  and  vested 
it  ill  the  executors  of  William  Wilkie  for  16  years,  in  trust  to 
the  sole  and  separate  use  of  Mrs.  Messervey,  and  avers  that 
defendant  was  the  only  acting  executrix  of  W.  Wilkie — that 
the  defendant  did  not  keep  the  bridge  in  good  and  sufficient 
order,  cfcc.  whereby  the  injury  complained  of  was  sustained 
in  December,  1843.  2.  That  defendant  was  owner  and  pro- 
prietor of  the  said  bridge,  with  right  to  collect  toll,  and  ne« 
glected  to  repair,  <kc.  whereby  the  injury  accrued.  3.  That 
the  defendant  was  owner  and  proprietor,  and  accustomed  to 
collect  toll,  d^c. 

By  the  Act  of  1824,  entitled,  "An  Act  to  vest  in  William  6Stat.94S. 
Wilkie  ihe  bridge  over  the  north  branch  of  Stono  River, 
commonly  called  Rantowle's  bridge," — (after  reciting  that 
William  Wilkie  had  purchased  the  leases  of  the  bridges  over 
the  north  and  south  branches  of  Stono  River,  called  Ran* 
towle's  and  Wallace's  bridges,  and  designed  to  erect  a  new 
bridge  over  the  north  branch,  for  which  purpose  he  had  made 
contracts  and  provided  materials  at  considei'able  expense; 
and  that  the  charter  theretofore  granted  to  Wm.  Aucrum  was 
about  to  expire,)  it  was  enacted,  that  RantowFe's  bridge  and 
causeway  in  St.  Andrew's  Parish,  be  vested  in  Wm.  Wilkie, 
his  heirs  and  assigns,  for  15  years,  from  expiration  of  the 
then  existing  lease,  "  upon  the  express  condition  that  Wm. 
Wilkie  shall  rebuild  the  said  bridge  and  keep  the  same,  and 
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CHARLFSToif,  the  caiisewfty  thereunto  attached,  in  such  good  repair  as  to 
Jan  I860,  ^^q  at  a\\  times  paasahie."  It  was  further  enacted,  that  cer- 
tain persons  named,  he  appointed  to  examine  and  approve 
the  bridge  so  to  be  btiilt,  and  to  take  a  bond  from  Wilkie, 
WUkie.  with  security,  in  $3,000  penalty  to  the  State,  to  secure  the 
performance  of  the  condition.  And  lastly,  when  the  bridge 
and  causeway  were  completed,  Wilkie  was  to  be  allowed  the 
same  tolls  as  had  been  allowed  by  law  at  Ranfowle's  bridge. 
See.  12, p.  166.  In  1841,  by  the  Act  to  establish  roads,  bridges  and  ferries, 
it  was  enacted,  "that  Rantowle's  bridge,  overSto*o  river,  in 
St.  Paul's  Parish,  Colleton  District,  be  and  the  same  is  hereby 
re-chartered,  and  vested  in  the  executors  of  William  Wilkie, 
deceased,  in  trust  for  the  sole  and  separate  use  of  Elizabeth 
S.  Messervey,  and  the  heirs  of  her  bcxly,  wife  of  Lawrence 
J.  Messervey,  not  to  be  subject  or  liable  in  any  manner  to  the 
debts,  contracts,  or  engagements  of  her  said  husband,  for  the 
term  of  14  years,  with  the  same  rates  of  toll  as  heretofore 
allowed  by  law." 

On  the  19th  December,  1835,  the  will  of  Wm.  Wilkie  was 
admitted  to  probate ;  and  on  that  day  the  defendant  qualified 
as  executrix ;  Mrs.  Messervey,  (by  the  name  of  Elizabeth 
Wilkie,}  who  was  testator's  daughter,  was  appointed  also  ex- 
ecutrix upon  attaining  the  age  of  21  yeJBirs.  By  a  codicil, 
dated  in  1835,  Mr.  H«  A.  DeSaussure  was  appoinii*d  her  tes- 
tamentary guardian  during  minority.  By  the  will  and  eodi* 
oil,  a  legacy  of  $1,000  was  to  be  paid  to  a  son  of  testator ; 
subject  to  that,  one-third  of  his  estate,  real  and  personal,  was 
given  absolutely  to  his  widow,  the  defendant  in  this  case ; 
aud  the  residue  was  given  to  Mrs.  Messervey,  for  life,  to  sole 
and  separate  use,  remainder  to  any  child  or  children  her  sur- 
viving,  and  in  default  thereof  to  her  appointee. 
I'he  plaintiff  offered  testimony  in  commission,  from 
JbAn  id.  Easterhy :  He  was  asked  if  he  knew  the  parlies ; 
if  he  recollected  the  circumstances  attending  the  breaking  of 
the  bridge,  ''and  the  death  of  one  of  the  horses  of  plaintUf ;'' 
was  directed  to  describe  the  particulars  of  the  transaciioDi 
^'  and  the  amount  of  the  injury  sustained  by  the  plaintiiT." — 
He  answered  that  he  knew  the  plaintiff,  but  not  M'-s.  Wilkie; 
that  he  heard  the  bridge  break,  aud  in  three  minutes  after 
he  was  there,  ''  the  horses  and  wagon  fell  in."  He  de* 
scribed  the  scene ;  said  he  saw  "  the  wagon  and  four  horses  in 
the  water."  Throughout  his  testimony  he  said  nothing  of 
the  ownership  of  the  horse  that  was  lost,  nor  of  the  wagon ; 
spoke  of  them  as  ''  the  horse  that  was  killed,"  and  *'  the  wa- 
gon that  was  broke ;"  be  said  that  '<  the  wagon  was  injured, 
and  sent  by  Messervey  to  a  wheel-wright  to  be  repaHed  ;" 
he  spoke  of  the  horse  lost  as  well  known  in  the  neighbor- 
hood, being  a  grey  stallion.  In  August,  previous  to  accidenL 
MesflBTvey  hadj^i  ven  notice  in  papers  thai  bridge  was  in  good 
oideri  and  had  been  repaired. 
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Nathamel  Ebgwardls  deposition  diacToMd  that  he  knew*  GMweimtf,' 
neither  of* the  pariiea  to  the  action,  and  had  heard  that  a  ^^^'"^ 
**  wagon  of  ClarkV  fell  in  w^en  Rantolrle'a  bridge  gave  way.         " 
He  described  the  appearance  of  the  bridge  when  he  saw  it         ||^ 
afterwards ;  "  he  knew  a  grey  stallion,  one  of  a  pair,  which     Wittici' 
he  had  often  seen  in  the  possession  of  Mr,  John  Clark  on 
the  stage  ro^id  between  Savannah  and  Ohariesion  f  having 
a  view  to  purchase  the  pair,  he  once  went  to  the  Blue  House 
to  enqnire  the  price;  saw  only  one,  understanding  the  other 
was  dead,#tnd  enquired  the  price  of  the  remaining  one  of 
one  Rhodes,  ''  the  agent  of  Clark  ;"  said  to  Rhodes  be  would 
give  11^200  for  him,  but  made  no  positive  oSet^  becanoe  there 
was  no  one  present  with  whom  be  could  treat.    This  wae 
the  only  horse  of  such  description  "  which  Clark  bad  in  hia 
possession  for  some  time  previous  to  the  accident  at  Ran«^ 
towle^s;"  often  saw  Clark's  wagon  on  the  ro&d,  ainl  this 
horse  in  the  wagon ;  he  worked  regularly  in  the  wagoii| 
hauling  corn  along  the  road  on  the  stage  line  to  Charleston. 

W.  C  HcuieU:  Was  well  acqainted  with  a.large  grey  stal- 
lion, named  T(Ae^  which  waaoneof  a  pair  of  stallions  which 
were  driven  in  the  wagon  of  plaintiff  for  several  months  be- 
fore the  breaking  of  the  bridge — had  seen  this  horse  in  the 
plaintiff's  wagon  about  a  week  or  ten  days  before  the  break* 
ing  of  the  bridge,  and  never  saw  him  afterwards — living  at 
JacksoiiboroUgh,  on  the  main  road,  and  knew  the  wagon  and 
this  horse  well.  This  wagon  was  regUiarly  engaged  ill 
transporting  produce  to  Charleston,  and  goods  from  Charles- 
ton to  plaiotiff^s  store  at  Ashepoo.    . 

This  is  all  that  was  proved  by  the*  plaintiff  touching  bet 
right  of  property  in  the  horse  that  was  lost.  Much  was  said 
by  the  witnesses  going  to  show  the  unsafe  and  insufficient 
conditi'>n  of  the  bride,  which  is  omitted,  because  the  case 
went  off  on  a  motion  for  a  non-suit  on  other  grounds.  There 
Was  no  evidence  offered  at  all  as  to  the  defendant  ever  bar*- 
ing  ticcepied  I  he  franchise  and  trust  for  Mrs.  Messervey,  di* 
rectly  or  by  implication,  for  no  in3tance  was  stated  in  which . 
she  had  ever  done  any  act  in  relation  to  the  bridge,  or  accep- 
ted any  toll,  or  exercised  any  authority  or  control  upon  the 
subject. 

Defendant,  thereupon^  moved  for  a  non-suit. 

1st.  Because  the  right  of  property  in  the  horse  was  not 
proved  to  have  been  in  the  plaintiff,  but  in  John  Clark.  SoL 
The  defendant  was  executrix  of  Wm.  Wilkie,  and  sued  as 
such,  and  as  trustee,  whereas  the  franchise  did  not  pertain  to 
bis  estate;  since  it  had  been  created  by  Act  of  1841,  six 
years  after  his  death,  and  the  accident  bad  htippened  eight 
years  after  bis  death— so  that  his  executrix,  as  such,  couU 
not  be  made  liable,  nor  bis  estate  m  her  hands;  and  sh9 
couM  not  be  madeiiaUe  as  trustee  unless  she  had  aooeiHsd 
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CmMMvummf  the  charter  by  word  or  deed — and  there  was  no  snch  proof. 
Jmn.  laGO.        Relnciant  to  grant  the  non-suit,  on  any  gronnd,  the  Circuit 
Judge  permitted  the  plaintiflf  to  call  other  witnesses;  and  on 
her  behalf  was  introduced 

John  Clark,  her  father,  who  was  allowed  to  testify  after 
examination  on  his  voir  dire.  He  said  the  horse  tost,  he 
boti^ht  for  the  plaintiff,  as  her  agent,  and  had  so  actrd  in 
conducting ihis  suit;  that  she  bought  the  wagon  and  horses, 
the  latter  of  which  he  owned  when  connected  with  the  stage 
line.  He  sold  the  horses  to  her  when  he  forfeite#that  line. 
He  could  not  say  that  Mrs.  Wilkie,  the  defendant,  ever  re- 
ceived any  toll,  or  did  any  act,  or  assumed  any  authority  in 
felation  to  the  bridge  and  causeway.  WHkie,  in  his  life  time, 
bad  received  toil ;  and  since  his  aeath  Mrs.  Messervey  had 
confmonly  received  toll,  she  and  her  hnshand  living  at  WiU 
kie's  tavern  between  the  bridges,  and  were  living  there  pre- 
vious to  1841.  He  never  knew  Mrs.  Wilkie  at  all  until  since 
this  action,  and  never  saw  her  at  Rantowle's  bridge. 

M.  (Xemmt:  Had  known  the  bridge  for  twenty  years  and 
more.  Wilkie,  in  his  life  time,  had  received  toll ;  he  had 
heard  the  house  (above  spoken  of)  caHed  trust  property ;  and 
was  hired  Co  Seymour  (after  tlie  death  of  Wilkie)  who  had 
received  toll  from  him  ;  that  he  had  never  known  any  inter- 
ference by  Mrs.  Witkte  with  the  bridge  at  all. 

The  motion  for  non-soit  was  still  piessedon  both  grounds. 

His  Honor  says^  *^  I  did  not  rely  on  that  which  urged  a  want 

of  proof  d*  the  right  of  property  in  the  plaintiff,  lor,  however 

that  question  might  have  passed  before  the  jury,  I  thought 

there  was  evidetice  enough  to  carry  the  case  to  them  ou  tliat 

point. 

Vide  Willit      Bnt  I  granted  the  non-suit,  upon  the  ground  that  there  was 

(Law  UiT'  °^  evidence  at  all  to  fix  the  defendant  with  liability  in  this 

Ed.)  p.  3^^,  eit- action.     Regarding  her  as  sued  in  character  of  trustee,  atid 

inffSmiih  t.  all  that  was  alleged  concerning  her  character  of  executrix, 

^tr  1S8^   as  operating  only  to  fix  the  person  designated  by  the  Act  of 

(eltewhere  ci-Assembly  of  1841,  yet  I  supposed  the  well  founded  doctrine 

teduSVeir.  io  be,  that  "an  acceptance,  or  such  a  degree  of  interference 

^T^i^mnSSd" ''^^^^  ^^*®  ^'**'®'  propeny  as  can  be  construed  in'o  an  accept- 

eited  in  Crewe  ance,  is  necessary  to  constitute  a  trustee."    It  is  not  the  case 

T.Dicken,  4  of  oiic  nominaied  to  a  trust  in  character  of  exectuor,  and  af- 

yea.97.     terwards  qnalifving  as  executor.    That  may  well  testify  an 

acceptance  of  the  trust,  and  devolve  the  corresponding  iiabil* 

1  Jacob  19R  '^^ )  ^'^^  ^^^  ^^®  ^^^  ^"  ^  bequest  of  personally  to  ezec- 
(4Ene:.'Ch.j  utors,  as  tnistees,  in  Mueklow  v.  Fuller. 

It  would  seem  that  the  liability  of  this  defendant  cannot 

be  maintained   upon   the   proposition   aimounced  by  Lord 
1  Yta-Saa.    Hardwicke  in  Co/ijfnAam  v.  Canynhafn,  (o  wit :  ^*a  trnsieei 

with  notice  of  his  appoiniment  as  such,  interfering  with  the 

in^i  matter,  cannot  repudiate  the  trust  and  say  he  acted 

merely  as  factor  or  agent" 
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It  19  scarcely  a  test  to  saj  that  shft  shall  be  held  liable  to  CvAMbmroir^ 
the  oblif^ations  of  misiee,  if  it  be  conceded  that  she  might    J^-^^^ 
have  become  one  to  enfoice  rights,  as,  to  vindicate  the  right  ^ 
to  toU,  to  rediess  a  tres|»ass.  ice.  for  she  may  have  had  a  right 
to  act  upon  the  trust  at  any  time ;  and  yet,  until  she  had 
done  some  act  disclosing  that  purpose,  her  liability  as  trustee, 
until  such  act,  being  the  foundation  of  such  liability,  could 
not  attach  before  the  act  be  performed. 

Nor  did  it  appear  to  me  that  a  presumption  could  operate 
againt  thia«lefendant,  as  it  well  might  m  a  case  where  a  bomf 
in  nature  of  a  franchise,  should  be  granted  to  one  beneficial* 
ly ;  and  such  a  favor,  too,.as  usually,  according  to  our  com- 
mon  observation,  arises  upon  the  petition  of  the  party  in  in- 
terest. No  evidence  was  produceo  that  the  Act  of  lb4L  pro*- 
ceeded  upon  the  suggestion  of  this  defendant;  and  so  far  as 
the  case  addressed  itself  to  my  understanding,  I  rather  re^ 
garded  the  vesting  of  this  franchise  in  Mrs.  Wilkie  as  a  na* 
ked  burthen  U|)on  her,  and  implying  no  benefit.  So  far  as 
vfe  were  informed  of  tlie  interference  of  any  body  with  the 
bridge  or  the  tolls,  as  proprietor,  such  act  was  traced  to  Mes- 
servey  and  wife ;  to  the  latter  of  whom,  it  may  be,  this  pro- 
perty, as  part  of  Wm.  Wiikie's  estate,  had  been  assigned,  and 
if  so,  ot  course  subject  to  the  limitations  of  his  will.  No 
matter,  however,  who  was  owner  of  the  fee  of  the  adjacent 
estate,  no  obligatiouj  ratione  tenure,  could  thence  arise  in  re- 
lation to  the  bridge,  for  it  is  settled  that  such  a  franchise  as 
a  ferry,  and  by  parity  a  bridge,  has  nothing  to  do  with  the 
ownership  of  the  adjacent  soil.  But  it  seemed  to  me,  that  if 
any  one  was  liable  for  the  damages  sustained  on  this  occa- 
sion by  reason  of  taking  toll,  Messervey  and  wife  were  so 
liable,  since  they,  and  they  only,  took  toll,  at  any  time,  and 
bore  no  relation,  in  so  doing,  of  agency  to  the  defendant,  ac* 
cording  to  any  evidence  in  the  cose. 

I  could  see  no  difference  between  a  trust  declared  as  in  this 
case  and  the  like  enacted  by  a  deed  or  testament,  and  it 
would  seem  of  dangerous  consequence  that,  in  either  case, 
the  liabilities  of  trustee  should  be  visited  upon  one  who  haa 
neither  explicitly  or  impliedly  accepted  the  trust. 

I  laid  no  stress  upcn  the  argument,  that  the  Act  of  1841 
granted  the  franchise  to  both  Mrs.  Messervey  and  the  defend- 
ant, and  so  both  phould  have  been  sued  ;  for  admitting  that 
the  Legislature,  using  the  plural  number,  meant  to  include 
two,  and  those  two  the  (lersons  named,  as  executors  nomina- 
ted by  the  will  of  Wilkie,  and  supposing,  also,  that  the  cause 
of  action  being  in  tort,  was  qucm  ex  contraciu^  and  required, 
for  that  reason,  both  the  persons  indicated  to  be  joined,  stiU 
that  would  be  matter  of  plea  in  abatement  for  non-joinder  of 
a  proper  party  defendant,  and  I  beard  g[  no  such  plea. 

As  to  the  argument  ab  inconvenientif  that  the  plaiatiff  and 
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CBASLMrMfi  the  pnblie  weie  without  redrees,  unless  liabUity  be  fixed  on 

^  im.  I8B0.  ^  |[^{3  defeodaiit,  siace  she  was  vested  with  the  franchise,  and 

7^ — ^excluded  all  others,  and  so  forth,  it  is,  perhaps,  not  a  coosid- 

^^      eraiion  to  eiticidate  legal  rights;  at  atiy  rate,  there  may  be 

Wiikk.     good  catiso  atid  a  clear  comse  to  vacate  Uie  grant. 

For  such  reasons,  1  sustained  the  motion  for  uon-suit. 

The  plaintiff  moved,  in  the  Appeal  Court,  to  set  aside  the 
nonsuit,  on  the  grounds : 

1.  Because,  when  it  was  proved  that  a  franchise  had  been 
granted  by  the  State  to  the  executors  of  WiMiaro'Wilkie,  de- 
ceased, in  ttnst  for  the  separate  use  of  Mrs.  IMesservey  ;  rfiat 
the  defendant  was,  at  the  time  of  the  grdut,  the  only  quali- 
fied executrix,  and  was  still  so ;  and  that  from  that  time  un- 
til the  commencement  of  the  suit,  the  cestui  que  trust  and 
her  husband  were  in  the  possession  and  enjoyment  of  the 
franchise,  consistent  with  and  according  to  the  terms  of  the 
grant,  there  was  sufficient  evidence  of  the  acceptance  of  the 
trust  to  send  the  case  to  the  jury. 

2.  Because  the  order  for  non-suit  was  in  other  respects  con- 
trary to  the  law  and  the  evidence. 

Northrop,  for  the  motion. 
B.  F.  Hwitt  contra. 

Curia,  per  Frost,  J.  In  1841  the  defendant  was  the  sole 
acting  executrix  of  William  Wilkie.  By  an  Act  of  the  L^ia- 
lature.  passed  in  that  year,  Rantowle's  Bridge  was  recharter- 
ed,  auid  vested  in  the  executors  of  Wiliiam  Wilkio,  in  trust, 
for  the  sole  and  separate  use  of  Elizabeth  S.  Messervey  (bis 
daughter)  and  the  heirs  of  her  body,  not  to  be  subject,  in  any 
manuer,  to  the  debts,  contracts,  or  engagements  of  her  hiiv* 
band.  It  may  be  inferred  from  the  terms  on  which  (he  giant 
of  this  franchise  was  obtained  by  WilHam  Wilkie,  in  1824, 
that  it  was  lucrative.  Elizabeth  Messervey  has  beeu,  Aver 
since  the  grant,  in  possession  of  the  franchise,  receiving  the 
profits  that  accrue  from  it  It  does  not  appear  that  the  de^ 
ieudant  has  exercised  any  control,  nor  had  any  beneficial 
use  of,  the  subject  of  the  grant.  Do  these  circumstances 
afford  any  evidence  <^'  the  apceptance  of  the  grant,  by  the 
defendant,  sufficient  to  support  a  verdict  affirming  Iter  ac- 
ceptance ?  The  grant  was  made  to  the  defendant,  and  the 
legal  title  of  the  franchise  is  vested  iu  her,  subject  to  the 
uses  declared  for  Elizabeth  Messervey.  No  inference. can  be 
made  against  the  defendant's  acceptance  from  the  fact  that 
'She  has  not  interfered,  but  relinquished  the  possession  and 
profits  of  the  .franchise  to  Elizabeth  Messervey.  This  is 
agreeable  to  the  terms  of  the  grant. 

An  incorporeal  hereditament  can  be  created  and  transferred 
only  by  deed.  *  A  public  franchise  can  be  created  otjly  by  an 
Act  of  the  {iSigislAtttre.    In  legal  phuuse,  they  ''  lie  in  granu" 
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A  distinction  is  to  be  ohserved  between  those  snbjects  of  a  ^j*"'fi!JJ^» 
gram  wl^ch  have  an  exii^ieiice  before,  aud  iiido))endeiii  of,  Ihe^  '^ 

defd.     In    ihe   former  case,  ihe   use   or   |»osses^io^  by  the         /V 
gratjiee  does   itoi  upces.>arily  import  an  acceptance  or  claim  ^^ 

under  the  deed,  for  (he  possession  or  use  may  be  tortious  or  Wiikit. 
acquired  independentiy  of  the  deed.  But  where  the  subject 
of  a  grant  is  created  by  the  deed,  to  exist  aud  be  used  and 
enjtiyed,  it  is  necessary  that  the  deed  should  have  Iteen  per- 
fecind  by  delivery,  liiat  is,  accepted  by  the  grantee.  The 
actual  use  and  possession  of  the  subject  of  the  grant  by  the 
gr.intce,  since  ii  could  be  acquired  only  by  deed,  would  be 
conclusive  that  the  grantee  had  accepted  the  deed.  The 
acceptance  of  a  grant  l)y  an  Act  of  the  LegislatuiHi,  cannot 
he  prifved  by  such  visible  act  as  the  delivery  of  a  deed — yet 
the  acceptance  of  the  grant  or  thing  granted  by  deed,  by  him 
to  whom  it  is  made,  is  a  fact  to  be  presumed,  until  the  con- 
trary be  shewn — much  more  must  the  acccptniice  of  a  grant  ^^^Pg^®"*^^* 
byActof  ihe  Legislaiure,  be  presumed.  But  the  evidence 
of  ttie  defeudani's  acceptance  is  not  merely  presumptive.  The 
thing  granted,  the  fianchisc  to  take  toll  from  passengers  over 
Rantowle's  Bridge,  has  been  actually  exercised  and  etjjoyed 
according  to  the  terms  of  the  grant.  This  is  the  only  mode 
in  which  th<^  acceptance  of  a  legislative  grant  is  ever  ujani- 
fesied.  If  the  defendant  had  received  the  toils,  she  could^ 
not  be  permitted  to  deny  the  acceptance  of  the  grant.  But 
she  has  only  the  legal  title,  for  the  beneficial  use  of  Mrs. 
Messervey.  It  may  be,  as  .stated  in  the  argument,  that  ihe 
grant  was  made  without  tier  knowledge  or  consent,  and 
h<is  never  been  assented  to  by  her.  Bui  this  must  be  proved. 
It  cannot  be  presumed.  If  it  t>e  true,  Elizabeth  Messervey  has 
illegally  been  deinandi:!g  and  receiving  toll  fnmi  passengers 
over  Raniowle's  Biidge;  and  it  is  time  that  this  lawless  exHC- 
ti«»n  should  be  ex|iosed,  and  the  Legislature  notified  that  the 
graui  to  the  defendant  has  noi  been  accepted.  As  ii  cuuid 
not  bo  piesnmed,  in  order  to  charge  the  defendant,  that 
Elizabeth  Messervey  has  been  guilty  of  an  unlawful  act, 
neither  can  it  be  presumed  in  her  defence.  The  evidence 
offered  is  sufficient  to  charge  the  defendant  as  having  ac- 
cepted the  grant,  aud  should  have  been  submitted  to  the 
jury. 

The  motion  is  granted. 

Richardson  &  O^Neall,  JJ.  concmrred. 

Motion  granted. 


34 
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CHiELMToir,  The  State  v.  J  C.  Simons  d-  /  /S  Shimaker. 

Jiin.  J  850.  ^ 

»^  


Tbe  State 


Upon  the  trial  of  an  indictment  for  conspiracy,  when  evidence  has  been  given 
'which  warrants  the  jury  to  consider  whether  the  prisoner  was  engaged  in  the 
Simons.  alleged  conspiracy,  and  had  combined  with  others  for  the  same  illegal  purpose, 

any  act  done  or  declarations  made  by  one  of  tlie  party,  in  pursuance  ai>d  pro> 
^  motion  of  the  common  object,  are  evidence  against  the  rest;  but  what  one  of 

the  party  may  have  said,  not  in  pursuance  of  the  plot,  cannot  be  received 
aga inst  the  others. 

When  one  party  produces  partial  evidence  of  a  conversation  with  the  otlier  party 
to  the  suit,  the  latter  has  a  right  to  disclose  the  whole  conversation.  But  the 
conversation  of  a  witness  with  a  lAird  person,  is  not,  in  itself,  evidence  against 
any  paity  to  the  suit  /  It  becomes  evidence  only  as  it  may  aiTeci  the  character 
and  credit  of  the  witness ;  and  the  re-exaroination  of  the  witness  must  be  link- 
ited  to  such  inquiries  as  may  put  the  Court  in  possession  of  all  which  may 
affect  his  character  and  credit. 

Although  there  was  evidence  of  the  co-'^peration  of  the  defendant  with  his  co- 
defendant  to  elude  the  creditors  of  the  latter  in  procuring  a  discharge  under 
the  insolvent  debtor's  act,  sufficient  to  suppoit  a  charge  of  conspiracy  to 
detain  an  J  secrete  funds  and  effects  of  the  co-defendant  from  the  claims  of 
his  creditors;  yet  where  the  only  evidence  that  the  defendant  hati  any  such 
funds,  or  that  they  had  been  deposited  with  him,  consisted  in  the  declarations 
of  his  co-defendant,  whose  unprincipled  chitracter  was  admitted  by  all  parties, 
and  who  made  the  declarations  under  the  strong  influences  of  resentment,  fear 
and  interest,  and  in  contradiction  of  circumstances ;  thr  fund  deposited  being* 
the  carpus  delicti^  the  Court  held  the  evidence  in  support  of  tlie  charge  against 
the  defendant  to  be  unsatisfactory,  and  ordered  a  new  trial. 

Before  Frost,  J.  at  Charleston^  October,  1849. 

INDICTMENT  FOR  CONSPIRACY. 

One  count  of  the  indictment  charged  the  defendants  with 
havnig  conspired  to  defraud  N.  A.  Cohen  and  oihers,  creditors 
of  Shumaker,  without  setting  out  the  means  by  which  the 
fraud  was  to  be  effected.  The  oiher  cotuit  charged  that  the 
defendants  conspired  to  defraud  N.  A.  (!Johen  and  oihers, 
creditors  of  Shumaker,  by  withholding  certain  large  amounts 
of  money,  so  as  to  make  the  same  unavailable  to  the  said 
crediiors  for  the  payment  of  their  d'bis;  and  thai  in  pursu- 
ance of  ihe  said  conspiracy,  Shumaker  did  deliver  lo  Simons 
the  sum  of  $7,600,  and  Simons  promised  Shumaker  to  assist 
him  in  secreting  the  said  sum  of  money  until  Shumaker 
should  obtain  his  discharge  under  ihe  insolveni  debor's  act. 

The  record  of  the  proceedings  in  the  City  Court  of  Chaites- 
ton,  on  the  application  of  Shumaker  for  his  discharge  under 
the  insolvent  debtor's  act,  was  offered  in  evidence,  and  ihe 
objection  to  its^ompetency  being  overruled,  it  appeared  ihal 
on  the  trial  by  jury  of  the  issues  on  the  suggestion  tif  fraud, 
filed  by  N.  A.  Cohen  and  others,  Shumaker  was  found  guilty 
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on  the  first,  second,  third  and  fourth  grounds  of  the  suages-  ^f^^^^S?"' 
lion.     The  prodiiciion  in  evidence  of  the  Whole  record,  by  ^     "' '        ^ 
reading  the  proceedings,  was  also  objected  to,  and  the  objec-  ^  \L.  "C       ' 
tion  overruled  ;becaiise  it  was  necessary  to  an  understanding        \  ^^ 
of  the  verdict,  that  ihe  whole  of  the  proceedings  should  be     Slmooa. 
exhibited;  and  the  record,  if  evidence  at  all,  could  not  be 
garbled.     Among  other  etfects  contained  in  Shumaker's  sche- 
dule, were  a  note  of  Robert  Gilmore,  for  $875,  and  all  the 
petitioner's  claim  and  interest  in  the  sum. of  |^7,t>0(*,  and  in  a 
slavti,  n^Hued  Paul,  and  certain  articles  of  furniture,  assigned 
to  N.  A.  (JnhetJ,  in  trust  for  (he  creditors  of  Shuniaker,  by  a 
deed,  dated  5ih  December,  1848.    The  grounds  of  the  sug- 
gestion on  which  the  verdict  of  guilty  was  rendered,  related 
to  the  sum  of  $7,600,  and  the  slave  Paul ;  and  charged  that 
by  a  corrupt  agreeuient  between  Simons  and  Shumaker,  the  ^ 

said  etfects  were  transferred  to  Simoiis  to  keep,  and  apply  the 
«ame  to  the  use  of  Shumaker,  by  the  several  covinous  devi- 
ces mentioned  in  the  said  grounds,  so  as  to  defraud  the  cred- 
itors of  Shumaker. 

Shumaker  was  an  adventurer,  of  whom  the  first  account, 
after  he  came  to  Charleston,  was,  that  he  applied  to  Robert 
Gi  more,  who  had  recently  established  a  Bakery  in  Charleston, 
to  I  e  admitted  into  a  partnership  with  him.  Shumaker  re* 
presented  that  he  had  about  $3,000,  and  proposed  that  he 
should  carry  that  sum  into  the  business,  and  greatly  enlarge 
it.  This  was  in  Sef^tember,  1848.  Gilmore  reluctantly  con- 
sented to  form  the  partnership;  and  it  was  arranged  that  he 
should  go  to  the  Ntirth  and  piovide  ihe  means  for  enlarging 
the  bu>iness^  when  he  was  about  to  go,  it  appeared  Shuma- 
ker had  not  the  sum  of  money  he  had  represented ;  all  that 
he  cotild  raise  was  $875,  which  he  delivered  to  Gilmore,  who 
gave  to  Shumaker  a  due  bill,  as  a  voucher  for  the  money  re- 
ceived. This  is  the  note  of  Gilmore  mentioned  in  the  sche- 
dule. Gilmore  went  to  the  North,  and  was  absent  six  or  eight 
weeks,  while  Shumaker  took  charge  of  the  Bakery  in  Charles- 
ton. On  the  leiurn  of  Gilmore,  he  found  the  business  had 
been  conducted  negligently  and  wastefully.  Shumaker  had 
purchased  an  expensive  bread  cart  and  horse,  and  furnished 
a  house  for  himself  in  Maiket-street,  and  was  sporting  a  car- 
riage and  pair  of  handsome  horres.  Gilmore  resolved  to 
dissolve  the  partnership.  Shumaker  misrepresented  the  lia- 
biliues  of  the  linn  as  being  inconsiderable,  while  in  fact  he 
had  involved  the  partnership  in  debts,  t>et ween  two  and  three 
thousand  dollars  in  amoimt.  On  the  dissolution,  early  in  De- 
cember, Shumaker  topk  the  Market-street  bakery,  under  an 
eng:igement  to  pay  the  debts  of  the  fiim,  which  he  never  did  ; 
but  the  payment  of  them  fell  on  Gilmore;  when  Gilmore  re- 
turned from  the  Noith  he  accounted  to  Shumaker  for  the  ex- 
penditure, in  ariiples  provided  for  the  business^  of  the  $876 
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CH1W.F.8T0N,  Gilmore  had  received  from  liim ;  but  Gilmore  neglected  to 
Jan.  1860.    jj^j^^  j,p  |,ij<  ^\y^Q  bill.     Gilmore,  after  a  shoii  iiiue,  succiHjded 

"^ ^ '  in  gelling  from  Shumakerihe  bakery  in  Markei-siroei,  in  pail 

ThcStetc   ^saijslkclion  of  the  ci»|)aruiershp  d.bts  which  Gilmore  hud 
Simons      been  compelled  lo  pay,  and  aUo  of  the  cosi   of  ihe  liaking 
apparauis,  which  Gilmore  had  purchased  ai  the  Nurlh,  and 
"permined  Shimiaker  lo  lake,  under  his  engagemenl  to  pay 
"  the  hills  drawn  for  ihe6osi,  bul  which  Gilmore  w8RCompt»lled 
to  take  up.     Shuraaker  iheu  set  up  in  ihe  Grocery  husin.^ss 
on  the  Bay,  and  obtained  credii  lo  the  amoiini  of  eight  or 
^  nine  thousand  dollars.     He  remo  ed  from  Markeisireei,  and 
occupied  an  expensively  furnished  h«»use  in  Kiug-siTeet,  and 
then  removed  to  New-sireet,  keeping  his  carriage  and  horses, 
and  one  or  more  mistresses.    He  had  one  M<Kay  as  a  fiari-  - 
ner,  who.  i here  was  evidence,  did   not  account  for  the   pio- 
ceeds  of  his  sales.     He  sold  lo  Ficken  jiroceiies  to  the  amount 
-of  five  hundred  U»  one  thuusand  dollars,   which  was  paid  to 
.    McKay,  deduciing  the  aeconiit  of  Kicken  againsi  Shumaker; 
which  McKay,  at  fiist,  refused  lo  allow.    Stnui  after  Shum^- 
ker  engaged  in  the  Grocery  business,  his  creditors  liecanie 
uneasy,  and  some  held  him  to  bail  before  the  noies  for  his 
purchases  became  due.     Simons  and  Silcox  became  his  bail. 
He  secured  Silcox  by  a  conlession  of  judgmeni.     Silcox  i«»ok 
also  a  confession  of  judi^ment  for  $1550,  ihe  amount  of  Shu- 
maker's  mdebiedness  lo  him.     Being  cautioned  by  informa- 
tion ihat  Shumnker  was  selling  off  hia'siu^k  at  a  saciifice, 
and  was  paying  some  of  his  crediiois  by  sales  of  his  siock, 
and  ihftt  Ihe  security  of  his  judgnn-nt  was  put  in  jeopardy, 
Silcox  had  the  balance  of  Shu  maker's  snick  in  trade,  and  his 
ftiriiifuie  and  carri^age  and  horses,  sold  by  Miliior.     Theioial 
neii  sales  aniouured  io$l,M8;  Silcox  received  about  $1,400. 
This  sum,  together  with  $500,  whu  h  Shumaker  had  paid  to 
Silcox  on  ihe  confession  of  judgment,  Silcox  accounu*d  for, 
by  shewing  that  he  had  applied  the  same  in  paymeni  of  the 
debfs  of  Shumaker  to  himself  and   oiheis.     Shuraaker  had 
bought  Paul,  and  given   $500  for  him.  and,  besides,  Simotis 
ptid  for  hini  aboiii  $450.     Shumaker  had  no  mor.ey  except 
what  he  obiained  by  ihe  sale  of  the  gioi*eries  he  bought  on 
credit.     It  was  proved  that  he  owed  about  $8,500.     If  fiom 
this  amount  be  deducted  the  debts  paid  lo  Silcox  and  Siumns 
and  for  Paul,  near  $3000,  ihe  balance  is  abfiui  $5,600.     This 
balance  is  chargedble  with  the  sales  by  McKay,  reut,  exjien- 
y  ses  of  Ihe  business.  Ions  on  sales,  and  Ihe  peisonal  expenses 

ot  Shumaker  foi  ab<Hii  a  year  before  his  schedule  was  filed. 
In  May  or  Jiiue,  Shumaker  U'ft  harleston  and  concealed 
himself  from  his  credit<irs;  during  his  absence  a  corre^polld- 
ence  was  kept  up  between  himself  an<l  Snnons,  in  reference 
to  his  discharge  under  the  insolvent  debior's  act,  from  ihe 
debts  he  owed.    Simons  kept  SUumaJter  informed  of  ibe 
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temper  and  movemente  of  his  creditors,  as  they  might  favor  CBAKLiitToir, 
his  discharge  or  otherwise,  advised  with  Shiituaker  as  to  the  ^^  ^^^' 
preference  to  be  given  to  Oraiigebni^  (>r  Charleston  for  his 
application  for  discharge,  and  coiuniuuicated  the  advice  and 
opinions  of  the  attorneys,  whom  Simons  had  retained  in  his 
beh.itf,  respecting  what  should  be  inserted  in  his  schedule^ 
and  the  best  mtide  of  proceeding  to  elude  tlie  vigilance  and 
op|)osit.ion  of  his  creditors  in  making  the  application.  Shu- 
maker  reinrned  to  the  cMy  in  Ociobr,*  was  arrested  at  the 
instance  of  Simons  and  Silcox,  under  a  lax  execution,  and 
confined  in  jail.  He  sent  ior  Messrs.  Yeadon  and  Seymour,  lo 
consult  thcni  respeciiiig  his  application  foradischaige.  iShu« 
maker  also  sent  for  Joseph  Sampson,  deputy  sherilf  and  Clerk 
of  the  rity  Court ;  when  Sam|)son  got  to  the  jail,  Seymour 
was  writing  out  the  schedule  for  Shumaker.  In  it  were 
mentioned  only  the  wearing  apparel  of  Shumaker,  Paul, 
subject  til  a  mortg.ige  to  Simons  tor  $341,  aud  certain  articles 
of  furniture,  also  subject  to  a  claim  of  Simons  for  $lSd,  for 
board,  and  a  few  other  items  of  little  value.  Shumaker  called 
Sampson  aside,  and  asked  him  if  he  signed  that  schedule, 
and  if  Simons  had  money,  whether  he  could  ever  recover 
it ;  Sampson  fold  him  he  could  not.  He  said  Simons  had  a 
large  sum  of  money,  $7,000,  and  a  negro.  Sam|)son  advised 
him  to  disclose  the  matter  to  his  creditors.  Cohen  was  sent 
for,  and  came.  The  letters,  offered  in  evidence,  were  brought 
by  Shumaker  fgiinthe  ro«>m  at  Simons'  house,  which  Shu- 
maker had  occupied  when  boarding  there.  The  further 
disclosure  of  Shumaker's  declaration  was,  at  this  stage  of 
Sampson's  examination,  objected  to,  on  the  ground  that  his 
declarations  were  not  evidence  ^against  Simons.  On  this 
ground  they  were  held  to  be  admissible.  At  a  subsequent 
stage  of  the  case,  the  competency  of  the  evidence  was  ques- 
tioned, on  the  ground  that  the  declarations  of  Shumaker  to 
Sampson  were  not  made  in  prosecution  oi  the  conspiracy, 
but  after  the  design  to  defraud  his  creditors  was  abandoned 
by  Shumaker;  and  so  they  were  only  confessions  of  Shuma- 
ker, which  should  not  have  been  admitted  to  criminate  Sim- 
ons. Sampson  proceeded  to  relate  his  conversation  with 
Shumaker.  Shumaker  said  that  Simons  had  told  him  the 
money  could  be  saved,  and,  after  he  had  sworn  out,  he  could 
have  the  money  and  go  into  business.  Simons  suggested 
this  to  Shuiiiaker  while  he  was  in  business.  Shumaker 
made  an  affidavit  of  the  payment  of  $7,600  to  Simons,  in 
six  sums,  and  at  dates  between  the  I8th  March  and  13th 
May,  1848;  and  that  Simons  had  lepaid  nop^rtof  that  sum; 
aud  besides,  had  Paul  and  furniture,  together  valued  at  $700, 
which  Simons  had  converted  to  his  own  use.  On  the  cross- 
examination  of  Sampson  by  defendant's  attorney,  he  said 
that  one  Haine  made  an  appoiutment  to  meet  the  wituess 
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CaiRLfiiToN,  and  Cohen  in  jail,  with  Shumaker.  Haine  offered  lo  make 
/an.  18S0.  ^^^  affidavit  of  the  amount  deposited  by  Shumaker  with  Siro- 
"^"-^  '  ^^^^  if  Cohen  would  give  him  $160,  which  Cohen  refused  to 
TheStttA  Jq  Haine  was  in  Shnmaker's  room.  He  would  tell  all 
Sunons.  about  it,  but  would  not  swear  to  it.  He  ^pokeof  the  amounts 
de|)osited  with  Simons.  Haine  did  make  an  affidavit,  but 
not  about  the  deposit  of  money.  In  the  examiuaiion  in  re- 
ly, the  Attorney  General  offered  in  evidence  the  affidavit  of 
[dine,  referred  to,  and  against  the  objection  of  del'endaiii^s 
attorney,  it  was  admitted,  as  forming  a  part  of  the  declara- 
tions of  H  line  in  the  conversation  which  the  defendant's 
attorney  had,  in  part,  brought  out.  The  affidavit  conlamed 
the  statement  of  Haine,  that  Simons  had  loid  him,  on  the  7ili 
December,  1848,  that  he  was  not  uneasy  about  Shinuaker's 
goiug  away,  since  he  had  money  in  his  hands;  that  he, 
Hdine,  could  prove  the  ditferent  amouuts  deposited  with  Si- 
mons by  Shumaker,  but  he  could  not  say  how  much  they 
amounted  to.  Sampson  testified,  that  a  few  days  afier  Haine's 
discharge.  Simons  told  him  that  he  was  not  unea.^^y  about 
Shumaker's  return  to  town,  because  be  hadmouey  enough  to 
cover  his  liabilities  for  Shumaker. 

The  mass  of  evidence  is  loo  great  to  he  reported  in  detail. 

ft  is  only  necessary  for  the  purposes  of  the  appeal,  to  state 
that  in  his  Honor's  instructions  to  the  jury,  they  were  cau- 
tioned that  the  record  should  be  noticed  by  them,  only  as 
evidence  of  the  fact  that  Shumaker  had  applied  for  the  bene- 
fit of  the  insolvent  debtor's  act ;  and  that  the  verdict  could 
not,  in  any  way,  implicate  Simons  iu  the  fraud  of  Shumaker. 
The  jury  found  the  defendants  guiliy. 

The  defendant,  Simons,  appealed,  and  moved  for  a  new 
trial,  on  the  following  grounds : 

Ist.  Because  the  record  of  conviction  of  Shumaker  for  fraud 
was  not  competent  testimony  in  this  case,  and  particularly, 
that  the  suggestions  and  verdict  thereon,  should  hqi  have 
been  read  to  the  jury. 

2d.  Because  the  confessions  of  Shumaker  to  Sampson  ought 
not  to  have  been  received  as  evidence  against  Simons. 

3d.  Because  the  affidavit  of  J.  Q,.  A.  Haine  was  permitted 
to  be  read  as  evidence. 

4th.  Because  the  verdict  is  not  supported  beyond  the  con^ 
Cessions  of  Shtimaker,  whose  declara  ions,  even  if  adtnitied  in 
evidence,  were  not  entitled  to  credit,  and  so  his  Honor  charged 
the  jury. 

5th.  Because  the  verdict  was  contrary  to  the  evidence. 
Petigru  «J*  Pressley,  for  the  motion. 
Hayne,  Attorney  General^  contra. 

Curia,  per  Frost,  J.  It  is  not  questioned  that,  when 
evideuce  has  been  given  which  warrants  the  jury  to  consider 
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whether  the  prisoner  was  engaged  in  the  alleged  copspirecy,  CHAmLKtrcw, 
and  had  combined  with  others  lor  the  same  illegal  pnrpose,'  ^^'  **^' 
any  act  done  or  declaration   made  by  one  of  the  party,  in  '^  "   ^      ' 
pursuance  and  promotion  of  the  common  object,  are  evidence    ^^^**** 
agaiusi  the  rest.     But  what  oue  of  the  party  may  have  said,     SimoM; 
not  in  pursuance  of  the  plot,  cannot   be  received  against  the 
others.     On  the  trial  of  Hardy,  a  question  arose  as  to  the^!j.^|^®^* 
admissibility  of  a  letter,  written  by  Thelwall  and  sent  to  aHaidyV  case, 
third  |)ersou,  not  connected  with  the  conspiracy,  containing  Sj4  Uowei't 
seditious  songs,  which  the  letter  slated  to  have  been  com-  ^i«<«Jfi»*»» 
posed  and  sung  at  a  society,  of  which  society  the  prisoner 
and   writer  of  i tie  letter  were  proved  to  be  members.    The 
letter  was  held  to  be  inadmissible;  on  the  ground  tliat  the 
writing  of  the  letter  was  not  an  act  done  iu  pursuance  of 
the  conspiracy,  and  Ihat  ilie  latter  was  a  mere  narrative  of 
what  hud  passed. 

It  is  noi  material  to  consider  whether  after  the  prodtiction 
of  the  correspondence  between  Simons  and  Shuniaker,  and 
oth^r  prelimiiidry  evidence  of  a  conspiracy  between  i hem  to 
defraud  the  creditors  of  Shumaker,  in  the  manner  charged, 
the  objection  to  admitting  evidence  of  the  couversanon  be- 
tween Shumaker  atid  Sampson,  on  the  grounds  that  the  dec- 
larations of  Slitmiakor  were  not  competent  evidence  to  charge 
Simons,  was  properly  overruled  ;  nor  wholher,  after  it  ap- 
peiired.  fiom  Sam[)son's  testimony,  that  what  iShumsker  said 
wus  not  in  promotion  of  tin*  object  of  the  conspiracy,  the 
further disclosi;re  of  Shumaker's  conversation  with  Sampson, 
when  no  objection  was  made  to  receiving  the  evidetice,  was 
an  erior,  for  which  a  new  trial  should  be  granted.  Even  if 
the  conversation  were  not  improperly  received  in  evidence, 
the  jury  should  have  been  instructed  to  reject  the  declara- 
tions of  Shumaker,  as  evidence  against  Simons,  and  to  dis- 
card ttiem  fiotn  consideration  in  deciding  the  question  of  his 
criminality.     This  the  Circuit  Judge  omitted  to  do. 

The  tJourt  is  of  opinion,  that  the  affidavit  of  Haine  was 
improperly  admitted.  On  the  cross  examination  of  Sampson, 
by  the  defendant's  attorney,  for  the  purpose  of  discrediting 
him,  he  was  asked  if  he  had  not  offered  a  bribe  to  llaine  to 
make  an  affidavit — Sampson  said  he  had  not;  but  that 
Haine,  himself,  had  offered  to  make  an  affidavit  of  the 
amount  which  Shumaker  had  deposited  with  Simons,  if 
Cohen  would  give  him  one  hundred  and  fifty  dollars.  Samp- 
son further  said,  that  Haine  would  tell  all  about  it,  but  would 
not  make  an  affidavit.  He  .did  make  an  affidavit,  but  not 
about  the  money.  This  affidavit  was  offered  by  the  State, 
on  the  re-examination  of  Sampson,  and  was  admitted,  not 
as  an  affidavit,  but  as  part  of  the  declarations  of  Haine,  in 
the  conversation  between  himself  and  Sampson,  which  the 
defendant's  attorney  had  brought  out. 
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^j^"''^5o'*     '°  theCtoeen'8  caae,  (his  question  was  submitted  for  the 
opinion  of  the' Judges.     If  a  witness  for  the  |»ro8ecuiioii,  ou 
his  cross  examination  by  the  defendant's  attorney,  should 
state  that  he  had  told  G.  I),  he  was  to  he  a  witness  against 
the  prisoner,  whether  it  would  be  competent  for  the  piosecu- 
tor  to  go  further  in  the  re-examination,  than  might  be  neces- 
BbTWs.    ^^^y,  '^  ^^M'ftiti  the  expressions  used  by  the  witnescTi  atid  his 
motive  in  tellitig  C.  D.  that  he  was  a  witness:  aiidtoqttes- 
ti^iu  the  witness,  generally,  respecting  the  conversatidii  he 
bad  had  with  i).  I).     The  Judges  held  the  question  to  be 
incompetent;  and  declared  the  rule  to  be,  that  the  cunnsel, 
on  re*examination,  had  the  right  to  ask  all  questiivus  which 
might  be  proper  to  draw  forth  the  motives  of  the  witness  and 
an   explanation   of  the  expressions  of  the  witness,  used  in 
the  cross  examination,  if  they  were,  in  themselves,  doubtful; 
but  he  had  no  right  to  go  tiirthei  and  ititiodtice  matter,  new 
iu  itself,  and  not  suited  to  explain  the  motives  and  expies- 
sioDS  of  the  witness.     4nd  a  distinction  was  taken  l)etween 
a  conversaiiiMi  which  the  witness  may  have  had  with  a  par- 
ty to  the  suit,  atid  with  a  third  perscm.     When  one  party 
produces  partial  evidence  of  a  conversation    with  the  oilier 
party  to  the  suit,  the  latter  has  a  right  to  disclose  the  whole 
conversation.     But   the  conversation  of  a  witness  with  a 
third  person,  is  not,  in  itself,  evidence  against  any  party  to 
the  suit.    It  becomes  evidence  only  as  it   may  affect  the 
character  and  credit  of  the  witness;  and  the  re-examinatioa 
of  the  witness  must  be  limited  to  stich  enqiiiiies  as  may  put 
the  Court  in  possession  of  all  which  may  affect  his  character 
and  credit. 

By  this  rule,  the  affidavit  of  Haine  should  not  have  been 
admitted  on  the  re-examinaiion  of  Sampson  by  the  Attorney 
General.  It  was  new  matter,  not  pertiiieni  to  the  stibjertuf 
the  defendant's  iuterrogatioti,  whether  Sampson  had  not 
offered  a  bribe  to  Haine,  to  swear  that  Shuniaker  had  de- 
posited money  whh  Simons,-  nor  tending  to  affect  the  char- 
acter or  credit  of  Sampson. 

1  am,  besides,  directed  to  express  the  opiaiiou  of  the  Ck«urt 
in  favor  of  a  new  trial,  upon  the  meiits  of  the  case.  Simons 
ai^d  Shumaker  ate  charged  with  a  conspiracy  to  defraud  the 
creditors  uf  Shumaker,  by  secreting  the  sum  of  $760t),  which 
Shumaker  depsited  with  Simons,  to  be  kept  until  Shumaker 
should  obtain  his  insolvent  discharge.  The  nioiiey,  deposit- 
ed with  c^imons,  is  the  corpus  delicti,  if  theie  was  no 
money  deposited  for  the  puijx^se  alleged,  the  charge  of  con- 
spiracy is  at  an  etid ;  and  circumstances  which  may  create 
suspicion  against  the  defendants  of  having  engaged  in  such 
a  plot,  are  divested  of  any  criminal  character.  The  strong* 
eat  circumstantial  evidence  to  convict  the  accused  of  murder 
is  unavailing,  if  it  is  not  proved  that  some  person  was  mur- 
dered. 
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The  def  nsite  nf  money  by  Sbntnakef  with  Simons,  res;*  ^?*^"j?J^' 
almost  exclusively  oij  the  declarations  of  Shiimaker.  They  J***'™®' 
were  niatie  loapiwase  and  ptopitiate  his  creditors,  into  whose 
power  he  had  cinniiiiited  liinisdl'.  by  his  own  criminal  coii- 
dncr,  and  should  be  heard  with  the  caniionsness  and  suspi- 
cion which  attend  on  the  confessifHis  of  ati  accomplice. 
Shnmuker's  reckless  extravagrance  and  nnprinciplfd  charac- 
ter are  admitted  by  oil  parties.  His  confessions  to  Sampsoa 
were  made  tmder  the  strong  influences  of  reseiitment,  fear 
and  interest.  After  having  long  supfiorted  him  in  his  career 
of  extravagance  and  riot,  Sunons  and  Silcox  at  length  be- 
came alarmed  ;  and  it  was  at  their  instance  that  Shumaker 
was  ariested  and  miprisoned  by  his  creditors.  He  was  then, 
at  last,  in  the  |x>wer  of  his  enemies,  (as  he  termed  his  credi- 
ti>rs)  from  whom  he  had  long  absconded,  and  the  meeting 
with  whom,  it  is  shewn  by  his  letters,  was  a  suMcct  of  dis* 
tra«8uig  apprehension.  He  had,  now,  to  account  for  what  he 
had  done  with  goods,  to  the  amount  of  nine  or  ten  thousand 
dollars,  wtiich  he  had,  in  less  than  a  year,  obtained  on  credit. 
He  had  tiothing  to  shew  or  to  surrender  that  might  apfiease 
his  angry  creditors.  Sampson  was  sent  for,  and  while  hie 
aiiorney  was  pre[»aring  his  schedule,  he  confided  to  Samp-> 
sou  the  resource  f«rr  the  payment  of  his  debts,  in  the  fios* 
session  of  Simons.  Cohen,  the  largest  and  most  eager  of  hia 
creditors,  was  Citlled  in.  By  a  calculation  it  was  shewn  that 
the  amount  said  to  lie  in  Simons'  hands  would  pay  all  his 
debts,  aiid  give  a  surplus  of  two  or  three  thousand  dollars  to 
Shumaker,  if  the  mo!>ey  could  be  got  from  Simons.  He 
then  made  an  assignment  of  the  defK)stte,  and  some  other 
effects  of  liitle  value,  to  Cohen,  for  the  benefit  of  his  crodi- 
tots.  By  his  affidavit,  made  at  the  same  time,  he  specified 
the  several  payini'tiis  to  Simons,  with  their  datcs,atuounting, 
biHween  Hi!;  March  and  12th  April,  1848,  to  near  $7tK)U, 
and  in  all,  to  $760().  The  receipt  or  possession  of  so  larger 
a  sum  of  money,  at  the  time  of  the  alleged  payment  to  Sijn- 
ons,  or  at  any  other  time,  was  not  shewn  by  any  evideiice 
whatevei  ;  nor  was  it  attempted  to  explain  how  it  war  ob- 
tiiined.  He  hnd  made  no  large  sales  of  stock,  nor  i>orrowed 
any  money.  No  receipt  or  acknowledgment  ft)r  the  money 
by  Simons  was  produced.  Shumaker  had  no  money  or 
means,  except  what  he  obtained  on  credit.  If,  fiom  the 
amounts  thus  obtained  be  deducted  the  debts  proved  to  have 
been  paid,  and  to  this  latter  amount  he  added  losses,  the 
personal  expenses  of  Shumaker,  and  of  the  husiness,  it 
appears  to  be  impossible  that  he  could  have  had  so  laige  a 
sum.     It  is  not  consistent  with  his  reckless  improvidence  a|id 

fiiofligate  life  that  he  should  have  hoaided  so  much  money, 
u  his  correspondence  with  Simons,  apparently  the  most  con- 
fiieatidl,    no  allusiou   is  made  to  any  fuuds  entrusted'  to 
3$ 
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0""«»»wt,  Simons.    Oh  the  conCrarT,.8hiimaker'8  letters  express  the 

^  Jm.  iwo.  ^  warmest  ffraritude  lo  Simons  for  his  friendship  and  coofi- 

"        * dence,  and  his  entire  dependence  on  Simons;  which  com- 

^y       pore,  naturally,  with  a  consciousness  of  ruin  and  danger,  but 

HiUiMd     cannot  easily  be  reconciled  with  the  belief  that  Shumaker 

was  writing  to  a  confederate,  in  .whose  charge  he  had  left 

JNich  ample  resources  to  meet  the  claims  of  his  creditors,  or 

for  future  extravagance,  if  rescued  from  them.    In  his  letters 

to  Simons,  he  submits  himself  entirely  to  the  goveromeut  of 

Simons  <fe  Silcox,  his  bail,  asking  their  consent  to  all  his  pro^ 

posed  movements.    The  acknowledgment  and  submission  to 

such  personal  restraint  does  not  seem  consistent  with  the 

independence  which  a  party  would  exercise,  whose  bail  were 

fully  indemnified. 

Besides  Shnmaker's  confessions,   the  only  evidence  to 
charge  Simons  with  the  receipt  of  any  money  for  him,  for 
the  purpose  of  secretion  from  his  creditors,  is  that  to  be  coU 
looted  from  the  correspondence  and  the  testimony  of  Samp- 
son, that  Simons  told  him,  he  (Simons)  was  not  uneasy 
about  ShumakeHs  return,  because   he   had   funds  of  Shu- 
maker to  keep  him  harmless.    The  tenor  of  the  correspond* 
ence  has  been  already  noticed.    It  exposes  the  cooperation 
of  Simons  with  Shumaker  to  elude  his  creditors  in  procnring 
a  discharge  under  the  insolvent  debtor's  Act,  sufficient  to 
support  a  charge  of  conspiracy  to  detain  and  secrete  funds 
and  effects  of  Shumaker  from  the  claims  of  his  creditors,  if 
there  was  evidence  that  Shumaker  had  any  mouey,  or  that 
it  had  been  deposited  with   Simons.    The  whole  case  must 
rest  on   the  possession  of  Shumaker's  money  by  Simons. 
The  evidence  for  such  a  charge  against'  Simons  appeals  to 
the  court  to  be  unsatisfactory* 
The  motion  is  granted. 

Richardson,  O'Neall,  Evans  and  Wardlaw,  Jh  con* 
curred. 

Motion  granted. 
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Case  ordered  for  new  irial,  rather  than  re-arg;ument,  where  it  inTolred  interesU 
affecting  the  public  at  large,  and  of  far  greater  moment  than  those  which  were 
the  immediate  cause  of  the  suit ;  where  the  questions  involving  these  interfsts 
had  not  been  sufficiently  noticed  or  argued,  and  where  the  delay  wouM  be  sa 
long  by  an  order  for  re-argument,  as  by  an  order  for  a  new  trial. 
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Before  Frost,  J.  at  Charleeim.  October.  1848.  ^•^"•"??»« 

TRESiPASS  FOR  DAMAGES.  ^-^-v ^ 

Dow 

By  indenture,  dated  the  27th  of  August,  1806,  between  the  ,t. 
City  Council  of  Charleston  and  Christopher  Fitzsimons —  Hillwii 
Fiizsimons,  in  consideration  of  five  dollars  Co  him  paid  by 
the  City  Council,  grants  to  the  City  Council,  for  the  purpose 
of  widening  Market-street,  a  piece  of  land  marked  A,  and 
colored  yellow  in  the  plat,  annexed  to  the  deed,  measuring  in 
front  on  East  Bay  street,  19  feet,  and  eastwardly,  267  feet, 
to  be  held  as  part  of  Market-street,  forever;  with  a  proviso, 
that  the  City  Council  shall,  within  18  months  from  the  date 
of  the  indenture,  extend  the  slip,  erected  on  the  east  side  of 
Governor's  bridge,  to  the  whole  distance  of  267  feet,  and 
shall  also,  within  18  months,  fill  up  each  side  of  the  Canal 
to  the  full  width  and  extent  of  267  feet.  And  Fitzsimons 
further  covenants  that  the  piece  of  land  marked  B,  and  col- 
ored red  on  the  said  plat,  measuring  19  feet  in  width  and  ex- 
'tending  eastwardly,  from  the  piece  A,  370  feet  to  low  water 
mark,  shall  always  remain  open  and  unbuilt  upon.  On  this 
last  mentioued  piece,  Fitzsimons  reserves  to  himself  the  right 
of  landing  all  produce  and  merchandize,  &c.  and  of  loading 
the  same  on  board  of  any  vessel,  &c.  and  to  have  the  profits 
of  said  landing  and  loading ;  but  this  reservation  not  to  di- 
vest the  City  Council  of  the  right  to  make  such  use  and  reg- 
iilations  respecting  Market-street,  sixty  feet  wide,  as  they 
may  see  fit. 

At  the  date  of  this  indenture,  Market^street,  from  East 
Bay  street  to  low  water  mark,  was  located  on  land  over 
which  the  tide  flowed  for  a  great  part  of  (he  way,  and  cer- 
tainly flowed  along  the  piece  B,  as  it  does  now.  The  inden- 
ture recognizes  the  extension  of  Market-street  to  low  water 
mark  ;  with  a  width  of  sixty  feet;  but  no  eviderice  was  offier- 
ed  to  show  that  Market-street  was  laid  out,  by  any  public 
authority,  before  the  date  of  the  indenture.  An  Act  of  the 
Legislature  was  passed  in  1807,  for  the  widening  of  Market- 
street,  which  declared  the  same  to  be  a  public  street,  east- 
wardly to  low  water  m.irk?  By  the  fifth  section  of  the  Act 
incor|>orating  the  City  of  Charleston,  (1783,)  the  fee  simple 
of  any  vacant  low  water  lots,  fronting  any  of  the  streetS| 
was  vested  in  the  City  Council. 

On  the  north  side  of  Market-street  (sixty  feet  wide)  is  sit- 
uated a  piece  of  land  corresponding,  in  measurement  and  lo- 
cality, with  the  parcels  on  the  south  side,  marked  A  and  B 
on  the  plat.  This  piece  was  acquired  by  the  City  Council 
from  (general  Pinckney,  for  the  purpose  of  widening  Market- 
street,  subject  to  conditions  and  reservations,  similar  to  those 
contained  in  the  indenture  between  the  City  Council  and 
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CBAfiLBrrow,  Pitzsimons.    By  an  agreement  between  the  City  Council  of 

^*"'*^^  the  one  part,  and  Hilliaid  and  his  co-defendanis  of  the  other 

*      "y        ^part,  it  18  sfipiilfiied  hy  the  latter,  that  they  sfiall  btiild  a  ^hp 

^       on  this  piece  of  land  twenty  feel  wide,  and  extending  ^ast- 

wardly  465  (eet ;  and  that  they  shall  mn  a  ferry  bo,it  I'oi  tea 

years,  acr«i8  4Coo|)er  river  to  Mount  Pleasant,  and  by  thuCiiy 

Conncil  it  is  stipulated  that   Milliard  atid   his  co defeiidatiis 

shall  have  the  exclusive  use  of  the  slip  for  the  iHiiding  of 

passengers,  and  other  uses  of  the  ferry^  for  the  term  of  ten 

years;  but  the  City  Council  does  not  surrendei  the  control  of 

the  water,  adjoining  the  slip,  nor  the  right  of  Jaiiding,  nor 

the  use  of  the  dock  hy  fishing  boats. 

Charles  L.  Trenholm  is  lessee  of  Fiizsimons's  whatf,  for  a 
term  of  seven  years,  at  an  at>nual  rent  of  $8,500.  The 
plaintiff  was  master  and  owner  of  a  vessel  lying  on  the 
noith  side  of  the  piece  of  land  B,  being  there  m(K)ted  foi  the 
purf)Ose  of  unloading  goods,  &c.  on  the  said  piece  of  laud, 
which  is  part  of  Fitz^iiuons's  wharf.  When  so  moored  the 
defeiidants^s  steam  ferry  boat  tan  into  the  plaintiff's  vessel 
and  dart^aged  it ;  for  which  uijury  th:s  action  of  trespass  is 
brought.  « 

The  defendants  justify  the  alleged  wrong  and  injury  tinder 
the  license  granted  to  them  by  the  (>ity  Council,  to  navigate 
Market*streot  with  their  steam  ferry  boats  ;  und  on  tliegnuind 
that,  by  the  indenture  between  the  City  Conncil  and  Fiiz- 
simons,  the  right  of  Fitzsimous  to  lade  aiici  luilade  goods, 
See,  at  13,  is  subject  to  any  other  use  the  City  Council  in«7 
see  fit  to  make  of  Market-street,  atid  cantiot  he  claimed  or 
exercised  by  Fitzsimous  to  the  ohsiruction  of  thedefencJanfs's 
right,  under  the  license  granted  to  them  hy  the  City  Coiineiij 
and  that,  even  if  the  reset  vation,  by  Fiizsinions,  to  lade  and 
unlade  goods  at  B,  should  be  construed  into  a  grant  to  moor 
vessels  at  B  for  these  pur[)oses,  the  satne  is  void,  because  the 
City  Council*  had  uo  power  to  make  any  such  grant. 

The  jury  were  instructed  that  when  a  grant  is  iBade  by 
indenture,  and  tfie  grantor  reserves  any  right,  matter  or  thing, 
pertaining  to  the  stibjeci  of  the  grant,  thout^h  the  same  were 
not  parcel  of  the  thing  gr^mted,  such  reservation  by  the  grau- 
lor  has  in  law  the  force  and  effect  of  a  c  »"enanl  hy  the  gran- 
tee, that  the  grantor  shall  have  and  enjoy  the  thing  reserved. 
In  giving  effect  to  the  indenture,  such  a  constincti«»n  should, 
if  |)ossible,  be  adopted  as  may  make  all  the  siipulatioits  of 
the  several  parties  consistent  and  operative,  so  that  one  shall 
not  be  destructive  of  another.  When  Fitzsimous  reserved 
the  right  of  lading  and  unlading  goods,  &c.  at  B,  the  right  to 
moor  vessels  for  that  purpose  at  B,  was  necessarily  infh«dpd» 
It  may  be  presumed  that,  without  this  leseivatioii,  Fiiisim- 
pns  would  not  have  made  the  grant  and  covenants  coniaiiifd 
iti  the  iudeuiute,  for  which  the  aominal  cousidemliou  of  five 
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dollars  could  not  have  been  a  compensation.    But  the  right  Cb^klmtoh, 
reserved  by  Fitzsimoris  lo  lade  and  unlade  goods  at  B^  would    ^*°*'^^- 
be  completely  divested,  if,  under  the  right,  retained  by  the^ 
City  Council,  to  make  such  use  and  legulations  respecrinff 
MaiJcet-street,  60  feel  wide,  as  they  may  see  Gt,  it  were  held     HiiiUid. 
that  they  may  make  such  use  of  it  while  the  tide  ebbs  and 
flows  over  the  land,  aa  would  prevent  Fitzsimons  from  moor- 
ing vessels  at  B. 

It!S{)4k:ting  the  power  of  the  City  Coimcil  to  grant  to  Fitz* 
Simons  a  license  lo  moor  vessels  af  B,  it  may  be  admitted 
that  the  City  Co.mcil  camiot  lawfully  create  a  nuisance  by 
the  grant  of  a  license  to  obstruct  a  public  street.  But  it  is  no 
obstniciion  of  a  street,  flowed  bv  the  tide,  that  it  should  be 
used  by  boats  and  vessels,  in  the  carriage  of  persons  and 
goods.  It  can  be  used  in  uo  other  way.  Even  if  such  use 
be  not  a  common  right,  it  cannot  he  objected  to  the  grant  of 
a  license  by  the  City  Council,  so  to  use  it,  that  the  grant  is 
Toid,  as  creating  a  nuisaucs.  Besides,  there  is  no  evidence 
of  tlie  dedication  of  the  low  water  lots,  fronting  Market-st.  as 
a  public  street,  before  the  date  of  the  indenture.  By  the 
charter  of  the  city  the  fee  simple  of  the  low  water  lots  uont- 
ing  Market-street,  was  vested  in  the  City  Council.  Theie  is 
no  evidence  of  any  lormer  grant  of  the  land.  Under  this 
grant  the  City  Cotujcii  may  confer  an  easement  on  the  land. 

But  even  if  the  plaintiff^s  vessel,  by  the  position  it  occu- 
pied, wore  a  public  nuisance,  that  C4iuid  not  justify  the  de- 
fendaiMs's  trespass.  It  is  necessary  for  the  defendants's 
J4iotiflcation  that  they  should  show  that  they  were  obsiructiKl 
by  the  pluiiuilf 's  vessel  in  the  exercise  and  enjoyment  of  a 
iegal  right  vested  in  them.  It  was  no  more  a  nuisance  for 
the  plaiiitiif 's  vessel  to  be  moored  in  Market-street,  than  for 
the  defendants  to  navigate  the  street  with  their  ferry  boats. 
The  defendants  can,  then,  only  justify  the  trespass  complain- 
ed of  under  their  agreement  with  the  City  Council.  But  if 
it  is  uolawfiil  for  the  City  Council  to  grant  a  licence  to  Fitz- 
simons to  moor  vessels  in  the  street,  it  is  equally  unlawful 
for  the  City  Council  to  grant  a  license  to  the  defendants  to 
Davigute  their  steamboats  and  moor  them  in  the  same  street. 

In  accordance  with  these  instructions  the  jury  found  for 
the  plaiutilf  damages  to  carry  costs. 

The  defendants  appealed,  on  the  grounds: 

1.  Because  the  place  in  which  the  plaintiff's  schooner  was 
lying  at  the  titneof  the  injury  was  a  public  highway. 

2.  Bncaiise  his  Horior  charged  the  jury  (and  instructed 
them  to  find  accordingly)  that  the  true  coustrnctlon  of  the 
reset  vatlons,  contained  in  the  Fiizsinious  deed  to  the  City 
Council  of  Charleston,  was  that  the  City  Council  had  grant- 
ed to  (/.  Fitzsimons  and  those  claiming  under  him,  the  right 
Co  place  vessels  of  any  size  in  the  posiliou  occupied  by  the 
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plaintiff's  schooner  at  the  time  of  the  injury,  and  to  keep  ^^■^'Slo^ 
them  there  while  loading  and  unloading;  whereas  the  true  ^^'  *"' 
constrnciion,  it  is  respecifully  fiibraiued,  is  that  the  City 
Council  made  no  grant  of  any,right  to  Fiizsimons,  who  only 
reserved  the  same  right  to  land  on  the  piece  designated  on 
the  plat  accompanying  the  said  deed  by  the  letter  B,  which 
he  had  before  the  said  deed  was  executed^ 

3.  Because  his  Honor  erred  in  charging,  the  Jury  (and  so 
instructing  them  to  find)  that  the  City  Council  had  a  fee  in 
the  loctts  in  quo^  at  the  date  of  the  deed  of  C.  Fit^ssimons, 
and  could  rightfully  grant  to  Pitzsimons  the  use  of  it,  now 
elaitTied  by  the  lessees  of  Fitzsimons's  wharf. 

4.  Because,  even  if  the  City  Council  had  the  right  to  grant 
such  use  of  the  locus  in  quo^  and  did  grant  the  same  to  C. 
Fitzsimons,  they  reserved  the  right  in  the  same  deed  to  make 
a  grant  such  as  they  have  made  to  the  defendants ;  and  the 
grant  to  Pitzsimons  was  made  subject  to  such  use  as  is  now 
granted  to  the  defendants,  who  caimot,  therefore,  be  obstruc* 
ted  in  their  enjoyment  of  it  by  the  owners  or  lessees  of  Fitz^ 
simons's  wharf. 

5.  Because  his  Honor  rpfused  to  charge  the  jury  that  the 
proper  office  of  a  resertation  in  a  deed,  was  to  retain  rights 
previously  possessed  by  the  party  reserving ;  but,  on  the  coa*- 
trary,  charged  the  jury  that  the  reservation  in  the  Pitzsim'* 
ons's  deed,  in  his  own  favor,  operated  as  a  grant  to  him  from 
the  City  Coimcil. 

6.  That  the  verdict  was  contrary  to,  law  and  evidence. 

Porter,  city  attorney ^  6^  McCrady^  for  the  motion. 
Petig-ru,  contra. 

Curia,  per  Frost,  J. — This  case  was  submitted  to  the  ju- 
ry on  the  statement  and  admission  of  the  facts  by  the  parties 
respectively.  The  deed  under  which  the  devisees  of  Chris- 
topher Pitzsimons  claim  the  contested  right  of  wharfage  and 
dockage,  was  stated  to  be  an  indenttire  between  the  said 
Pitzsimons  of  the  one  part,  and  the  City  Council  of  Charles- 
ton of  the  other  part;  the  case  was  argued  as  if  the  deed 
was  an  indenture;  and  it  was  assumed  in  the  instructions  of 
the  Circuit  Jud^e  to  the  jury,  that  the  deed  had  been  execu- 
ted and  delivered  by  both  parties,  which  was  necessary  to  an 
indenture.  It  was  accordingly  held  that  when  Pitzsimons 
granted  to  the  City  Council  a  piece  of  land  on  the  south  side 
of  Market-street,  and  reserved  the  right  of  lading  and  un- 
lading goods,  wares  and  merchandize  on  another  piece  of  his 
land,  lx)uuding  on  Market-street,  which  he  did  not  gtant  to 
the  City  Council,  though  the  said  right  of  iaditig  and  unlad- 
ing were  not  parcel  of  the  land  granted,  yet  the  reservation 
by  the  indenture  had,  in  law,  the  force  and  effect  of  a  cove- 
nant by  the  City  Council,  that  Pizsimons  should  have  atid 
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.CHiRi.B8Tftif,  enjoy  the  easement  reserved.    This  agrees  with  the  law  as 

Jan.  im60.    j^j^j  jo^yp  ,p   tSheppardCs  Tonchsione,    All  ihe  pans  of  a 

'y         deed  indented,  in  judgment  of  law.  do  make  np  but  one  deed  ; 

y^       and  they  are  esteemed  the  mutual  deeds  of  either  p:irty;  and 

Hilliarl     either  may  be  bound  by  either  part  of  the  same.     And  the 

woids  of  an  indenture  are  the  words  of  either  party.     And 

^m."^*  albeit  ihey  be  spoken  as  ihe  words  of  one   party  only,  yet 

they  are  not  his  words  alone,  but  may  be  applied  to  the  other 

parly,  if  they  more  properly  belong  to  him  ;  for  every  woid 

that  is  doubtful  shall  be  applied  and  exfjouiided  lobe  spoken 

by  hi  u  to  whom  they  will  best  agree,  discording  to  ihemteut 

or  ihe  parties;  and  they  shall  not  be  taken  more  sirongly 

against  one,  or  beneficially  for  the  other,  as  the  words  of  a 

deed  poU. 

The  distiuction  btween^a  reservation  by  indenture,  and 
by  deed  poll,  was  not  noticed  by  the  altorueys  for  the  appel* 
lauis,  in  the  argument  in  this  Conn  ;  and  tho  fact,  that  the 
deexl  was  executed  only  by  Fitzsimotis,  was  only  brought  to 
ttie  view  of  ihe  Court  by  the  attorney  for  the  appellee,  to- 
wards ihe  close  of  his  argument. 

Xiord  ('Oke  says,  reserve  cometh  of  the  Latin  reserve^  that 
is,  to  provide  for  store;  as  when  a  man  departeth  with  his 
land,  he  reserveth  or  piovideth  a  rent  for  his  own  livelyhood  ; 
and  sometime  it  hath  the  force  of  saving  and  excepiiiig.  So 
sometime,  it  serveih  to  reserve  a  new  thing,  viz:  a  rent ;  and 

Co.  Lit  143, a.  sometime  to  except  part  of  the  thing  in  esse  thar  is  grnitied. 
47,a.  And  in  auother  place  he  says,  note  a  diversity  between  anex- 
ceprjon  (which  is  ever  part  of  the  thing  giunted,  and  of  a 
thing  in  ess€,)eiud  a  reservation,  wliiuh  is  always  of  a  thing 
not  in  esse,  but  newly  created  or  reserved  out  of  the  laud  or 
tenement  demised. 

Ii  haf.  been  affirmed,  for  the  appellee,  that  the  City  Council 
having  accepted  the  deed  ot  Fiizsimons,  and  taken  the  land 
gianted,  they  must  take  h  charged  with  the  reservation  con- 
tained in  the  deed.  If  the  right  to  lade  and  unlade  goods 
with  the  right  of  whnrfiige  and  dockage,  clair*ied  as  a  tieces- 
saiy  incident,  was  newly  creat  d  or  reserved  out  of  the  hiiid 
granted,  then  the  <'ity  C/outicil,  when  they  took  the  land 
granted,  must  have  taken  it  subject  to  the  reservuiion.  For 
one  may  grant  a  ihiiig  and  retam  a  part  of  it,  or  a  part  of 
those  thiugs  which  pei  tain  to  it ;  and  the  part  which  he  re- 

Co.  Lit.  47,  a. tn jns  19  his,  as  it  always  was.  If  one  by  indenture  or  by 
deed  poll  grant  land,  reserving  a  rent,  which  is  a  piofit  issu- 
ing out  of  the  land,  or  a  right  of  common  or  of  way,  which 
are  to  he  exercised  on  the  bud.  and  the  granteeenier,  lie  lakes 
the  land  subject  to  the  reservation.  But  it  is  otherwise  if  the 
reservation  be  not  part  o(  the  thing  granted  in  esse  or  crea- 

Co.  LitSSi.  f**d  <^tit  of  it.     In  Butler's  note  the  distinction  is  made,  ihat 
if  land  is  leased  to  two,  and  only  one  puts  his  seal,  but  (he 
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other  agrees  to  the  lease  and  enters  and  take^  the  profits,  he  ^?**^''!rj''» 
shall  be  charged  to  pay  lie  rent,  though  he  has  not  put  his    ^^^-  ^°^' 
seal  lo  the  deed ;  but  it  there  is  a  condition  comprised  in  the '      T""        * 
deed  which  is  not  parcel  of  the  lease,  but  a  condition  in  gross^       ^^ 
if  he  does  not  put  his  seal  to  the  deed,  though  he  is  a  party     Biiiiud. 
to  the  lease,  he  is  not  party  to  the  condition.    The  same 
principle  applies  to  a  reservation  of  a  thing  in  gross.    As  if 
Fitzsimons,  when  he  granted  the  piece  of  land,  had  reserved 
a  rent  or  right  of  way  out  of  ^another  piece  of  land,  the  pro* 
petty  of  the  City  Council,  or  had  reserved  a  ne^ro  or  other 
chattel,  belonging  to  the  City  Council,  it  seems  that  the  ac- 
ceptance of  Fiizsimons's  grant  of  the  land  would  not  have 
operated  as  a  grant  by  the  City  Council,  of  the  lent  or  right 
of  way  out  of  another  piece  of  land,  which  could  only  be 
made  by  deed,  or  hLVe  transferred  to  Fitzsimons  a  title  to  the 
negio  or  other  chattel. 

iff  Pitzsiuions  could  not  claim  wharfage  and  dockage  by 
the  reservation  in  his  deed,  may  he  claim  it  by  prescription  ? 
It  is  said  in  the  argnment,  that  he  and  those  claiming  under 
biin  have  enjoyed  the  easement  from  the  date  of  the  deed  to 
the  present  time.  No  evidence  was  produced  at  the  (rial,  in 
8iip|)ort  of  such  prescriptivje  right.'  But  the  claim  of  the 
right  by  prescription,  is  supported  by  a  plat  of  Fits^simons's 
land,  made  in  1807,  and  produced  in  evidence  by  the  appel- 
lants, in  which  he  reserves  the  right  of  wharfage  and  doct- 
age  on  every  part  of  the  piece  or  parcel  marked  B. 

If  Fitzsimons  and  those  claiming  tuidei  him  cannot  main- 
tain the  right  of  dockage  and  wharfage,    by  force  of  the 
reservation  in  his  deed  or  by  prescription,  can  the  same  be 
maintained  as  a  right  common  to  all  persons  to  use  Market- 
street  continued,  where  flowed  by  the  tide,  as  part  of  the  pub- 
lic highway — the  river?    This  depends  on  the  effect  of  the 
grant  to  the  City  Council,  by  the  charter,  of  the  fee  simple  of  i 
the  low  water  lots  fronting  Market  and  other  streets,  and  the 
Act  of  1807,  which  declared  Market-street  continued  to.  the 
channel  of  the  river,  to  be  a  public  street.    Has  the  City 
Council,  as  grantee  in  fee  simple  of  the  low  water  lot,  front- 
ing Market-street,  the  same  proprietary  rights  with   other 
graaiees  of  low  water  lots,  so  that,  by  erecting  piers  and  re- 
claiming the  land  from  the  current  of  the  river,  they  may 
acquire  an  exclusive  right  to  the  use  of  the  dock  thus  form- 
ed?   Atid  if  they  had  such  right  before  the  Act  of  1807,  de- 
claring that  Market-street  continued  shall  be  a  public  street 
to  the  channel  of  the  river,  what  is  the  eflfect  of  that  ^ct  on 
their  proprietary  rights  as  grantees?    Is  there  any  distinction 
between  the  City  Council  and  a  private  person  in  the  right  to 
exeretse  all  acts  of  ownership  over  land  vesied  in  them  re- 
spectively, over  which,  by  law,  a  street  or  highway  may  be 
eftlablished  before  and  uiitil  the  street  be  made,  or  the  high- 
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CHAaLBOTOK,  way  be  actually  demanded  and  laid  out  for  the  public  uae? 

^  Jan.  1850.  ^     gome  of  these  questions,  affecting  the  disputed  claim  of  ihe 

cT       *  owners  of  Fitzsimons!s  whaif,  to  wharfage  and  dockage  ia 

^        Market -St  reel  contujued,  have  eitfier  not  been  noticed  in  the 

Oaliiott.     argument,  or  have  been  insufficiently  argued.     It  is  profier 

that  the  case  should  be  reargued  ;  and  it  is  not,  therefore,  the 

intention  of  the  Court  to  decide,  in  this  opinion,  any  of  the 

questions  which  have  been  suggested  as  affecting  the  decision 

of  the  case.    There  will  be  as  long  delay  by  an  order  for  re* 

argument,  as  by  an  order  for  a  new  trial.    The  Court  will 

adopt  the  latter  course,  because  the  case  is  not  submitted 

merely  to  decide  the  right  of  the  plaintiff  to  recover  damages 

for  the  trespass  of  the  defendants ;  but  to  determine  a  claim 

to  the  use  of  Market-street  dock,  which  is  very  im^iorumt  lo 

the  corporators  of  Charleston,  and  to  the  public  at  large. — 

The  parties  will  be  more  fully  prepared  at  a  second  trial  to 

make  aud  maintain  all  the  points  which  may  be  important 

to  their  respective  claims ;  and  ihe  case  \/ill  have  a  more  de- 

liberate  coi:sideration,  which  is  due  to  the  public  interest  io 

the  subject  ot  the  suit. 

The  motion  is  granted. 

O'Neall,  Evans  and  Warolaw,  JJ.  concurred. 
Motion  granted. 


John  E.  Cay  et  at.  assignees  ef  E.  JR.  iMurens^  y. 

A.  GaUiott  et  al. 

The  Muter  in  Equity,  on  granting  an  injunction  to  stay  the  enforcement  of  an 
execution,  took  the  bond  of  the  applicant,  for  the  sum  recorered,  pajrable  to 
himself,  his  successors  in  office,  &c  instead  of  taking  it  payable  to  "the  plain- 
tiff  at  law,"  in  the  express  terms  of  the  Act  of  1784.  The  bond  was  kdd  to  be 
substantially  a  compliance  with  the  statute,  and  adjudged  to  be  good. 

The  bond  required  to  be  taken  by  the  Commissioner  in  Equity  on  granting  an 
injunction  to  stay  the  collection  of  money  recovered  at  law,  hdd  to  be  assign- 
able, and  the  action  on  the  same  to  have  been  properly  brought  by  the  assig* 
nees  in  their  own  names. 

Before  Wardlaw,  J.  at  Charleston,  May  Term^  1848. 

This  was  an  action  of  debt  on  bond,  called  an  injunction 
bond.  The  pleas  were  non  est  factum,  non  damnificatus, 
and  several  special  pleas. 

Louis  Passalaigue,  in  a  suit  at  law,  recovered  a  judgment 
against  A.  Galliott,  for  $  with  interest.    Galiioii  filed 

in  the  jCourt  of  Equity,  a  bill  for  injunction  against  Passa- 
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laigue  and  the  plaintiffs  in  this,  action,  who  had  liecome  as-  ^J^^'JSy* 
sig  lees  of  Passalaigne's  rights  in  the  judgment.    Edward  R.  ^  Jm>'*wW. 
Laurens.  Master  in  Equity,  granted  a  temporary  injunction,^      "^ 
and  took  a  t)ond  payable  to  himself,  his  successors  in  office,         ^ 
and  assigns,  si^aled  by  the  obligors,  and  conditioned  that  the     Galliott 
said  Galhott  should  stand  to  the  order  or  decree  which  might 
be  made  iu  the  Equity  case,  and  pay  the  full  amount  of  the 
said  judgment  and  costs.    After  certain  proceedings  liad,  a 
decree  was  made  in  the  Court  of  Equity,  whereby  the  in* 
junction  was  dissolved,  and  it  was  ordered  that  the  plaintiffs 
at  law  should  have  leave  to  collect  $5198  43,  from  the  said 
Galliott,  and  thatif  all  or  any  part  thereof  should  not  be  collec- 
ted by  execution  at  law,  the  injunction  bond  shall  be  assign- 
ed, and  the  plaintiffs  be  authorized  to  bring  their  action  there- 
on.    $34^3  92  were  collected  from  Galliott  by  execution : 
$2044  38,  with  interest  from  Feb.  1,  1846,  remained  unpaid 
after  a  return  of  nulla  bona.    Edward  R.  Iiaurens  assigned 
the  injimction  bond  to  the  present  plaintiffs,  and  this  action 
was  brought.     Under  a  motion  for  a  non  suit,  and  in  argu- 
ment in  defence,  the  defendants  made  the  points  presented  in 
three  grounds  of  appeal.     The  non-suit  was  refused ;  the 
plaintiffs  had  a  verdict  for  the  balance  unpaid  of  the  judg- 
mt^nt 

The  motion  for  non-suit  was  renewed  in  the  Court  of  Ap- 
peals, on  the  following  grounds : 

1st.  Because  the  bond  was  not  taken  as  prescribed  by  the 
statute,  and  is  void. 

2d.  Because,  being  void  as  a  statutory  bond,  it  could  not 
be  maintained  as  good  at  common  law,  the  Master  having  no 
authority,  except  that  derived  from  the  statute. 

3d.  Because  the  bond  in  this  case  could  not  be  assigned 
so  as  to  give  the  assignees  the  right  of  action  in  their  own 
names.  And  if  any  action  could  be  maintained,  it  must  be 
io  the  name  of  Edward  R.  Laurens,  Master  in  Chancery. 

And  a  motion  made  also  for  a  new  trial : 

^  1st.  Because  the  authority  of  the  Master  in  taking,  must 
be  determined  by  the  statute  which  directs  the  bond  to  beta- 
ken ;  and  the  statute  in  this  case  givmg  no  authority  to  take 
any  such  bond  as  was  taken  in  this  case,  the  bond  is  void. 

2d.  Because  the  bond  being  taken  by  a  public  officer, 
whose  power  was  exceeded  in  taking  the  bond,  and  being 
made  to  him  in  his  capacity  as  a  public  officer,  cannot  be 
maintained  as  good  at  common  law. 

/  iS  Hheit  ^  A.  O.  Magrath^  for  the  motion. 
Petigru  ^  Brewster^  contra. 

Curia^  per  O'Neall,  J. — The  bond  in  this  case  was  in- 
tended to  be  given  under  the  9th  section  of  the  Act  of  1784,   7  Stat  909. 
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CHARLeffTQK,  whicH,  aftcT  reciling  the  inconvenience  of  complying  with 
Jtn.i«50.  the  settled  practice  in  Chancery  o(  requiring,  before  an  in- 
junction was  issued  to  siay  un  executi4)U^  a  deposit  of  the  sum 
for  which  verdict  or  judgment  was  obtained,  provided,  that 
in  Ueu  thereof  the  parly  applying  f-)r  the  injunction  might 
give  to  "  the  piaintitf  at  law  his  bond  with  security  to  Ke  a|i- 

p^^  ^*|*"- proved  by  the  Master,  for  such  sum  conditioned,  as  the  Court 
shall  direct."  This  bond  was  given  to  the  Master,  instead  of 
being  approved  by  him  and  given  to  the  plaintiff. 

The  first  ground  of  appeal  supposes  the  bond  to  be  void. 
There  is,  however,  no  provision  declaritig  a  bond  taken  ia 
any  other  form  than  that  prescribed  by  the  statute,  to  be  void. 
Nor  does  it  appear  that  the  bond,  as  taken,  subjected  the  par- 
ty executing  it  to  any  disadvantage.  It  was  given  to  obtain 
the  injunction,  which  the  party  desired,  and  the  condition  is 
to  insure  the  payment  of  the  verdict  or  judgment  to  stay  the 
collection  of  which  the  injunction  was  sought.  I'here  is, 
then,  nothing  unlawful  in  the  bond — nor  does  it  deprive  the 
^  defendants  of  any  right  which  they  wotild  have  had^  if  the 
bond  had  been  given  in  the  precise  terms  of  the  Act.  Ttie 
Master  granted  the  injunction,  and  took  the  bond, — he,  there- 
fore, took  it  according  to  the  condition  which  he, as  th 'Court 
granting  the  injunction,  directed  ;  and  he  approved  the  secu- 
rities (or  rather  sureties)  by  accepting  them.  This  bond  is, 
.IN  &  McC  ^^^'^^^*^^®'  substantially  a  compliance  with  the  statute,  and 
331 J  3  Mcc!  'ike  those  in  Kllgore  v.  Rabb^  and  Stevens  ads.  Treasurers^ 
i(y7.  must  be  adjudged  good.  The  second  ground  is  coveted  by 
the  first,  and  is  disposed  of  by  what  has  beon  already  said. — 
The  3d  ground  is  the  only  one  which  has  made  any  difficul- 
ty. The  bond  was  assigned  by  the  order  of  the  Court  of 
Eqtiity,  and  a  suit  at  law  permitted  to  l)e  brought  upon  it  hy 
the  plaintifTs,  for  the  collection  of  the  balance  of  their  debt 
uncollected  from  the  defendant,  Gatliott.  The  question  is, 
can  the  action  brought  under  these  circumstances,  be  sus- 

6Stat.330.  tained?  The  Act  of  1798,  construed  hy  its  pieamble,  will 
only  extend  to  bonds,  notes  or  bills  for  the  payment  of  money 
not  payable  to  order,  or  not  negotiable.  The  words  uf  its 
enacting  clause  are,  however,  broad  enough  io  cover  any 
botxd.  It  provides  /Mhat  the  assignee  or  assignees  of  a  bond, 
note  or  bill,  may,  and  he,  she  or  they  may,  and  they  are 
hereby  authorized  and  empowered  to  bring  an  action  of  debt, 
or  any  other  legal  action,  for  the  recovery  of  the  same,  in  his, 
her  or  their  own  name  or  names,  (styling  himself,  herself  or 
themselves,  the  assignee  or  assignees  of  the  obligee  or  obli- 
gees in  said  bond,  or  of  the  payee  or  payees  of  the  said  note 
or  bill,-')  &c. 

1  HiD,  376.      The  case  of  Cobb  v.  Williams  very  properly  held,  that  a 

guardianship  bond  was  not  assignable  under  the  Act  of  '93. 

^  For  thai  could  in  no  sense  be  regarded  as  a  money  security 
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between  parties,  the  obligor  and  obligee.    It  was  a  public  se-  CirABLRrroir, 
cuiily  for  ihe  benefit  of  persons  whose  rights  had  to  be  as-    -^"'^SSO, 

certained  by  an   accounting  before  and  the  jiidgmeru  of  an-"" '^ ' 

other  Court  than  that  in  which  the  suit  was  biought,  and  ^^^ 
which  in  general  had  no  reference  to  the  bond,  and  which  Galliott. 
made  no  order  for  »he  assignn^ent.  Here  the  bond  isasecur* 
ity  given  in  ihe  place  of  money.  It  is  given  to  secure  ihe 
payment  of  the  debt  of  the  plaintiffs  at  law,  which  is  doubly 
ascertained  by  the  judgment  at  law,  and  by  the  decree  of  the 
Court  of  Equity.  The  sum  due  is,  therefore,  just  as  well  as- 
certained as  if  the  bond  had  stiptilated  to  pay,  upon  the  de- 
termination of  the  case  in  Equity,  a  specific  sum  to  the 
phiniiffsat  law.  It  falls,  therefore,  witlim  the  maxim,  **id 
cerium  est  quid  certum  reddi  potest^^  and  we  might,  with 
great  propriety,  call  this  a  money  bond,  and  say  it  was  both 
within  the  letter  and  spirit  of  the  Act. 

The  case  of  Hale,  assignee^  v.  Schultz  et  al.  may  be  very  3  j^^q  ^g 
well  regarded  as  an  authority  almost,  if  not  quite,  reaching 
this  case.  I'here  the  bond  was  given  to  the  sheriff  for  the 
purchase  of  negroes  sold  under  attachment  and  assigned  by 
the  sheriff  to  the  plaintiff.  In  that  case  Judge  Colcock  said, 
speaking  of  the  objections  urged  against  the  suit  brought  by  , 
the  assignee,  ^*  In  the  first  place  it  does  not  appear  that  it 
was  giveu  in  any  official  transaction.  The  words  sheriff, 
&,c.  may  be  a  mere  description  of  the  person.  Bui  if  it  were 
so  ffiven,  tliere  is  nothing  in  ihe  law,  nor  can  I  perceive  any 
thing  in  the  reason  which  has  been  assigned,  to  prevent  ihe 
assignment  of  such  a  botid  as  well  as  any  other,  I'o  this 
case  these  words  of  the  last  sentetice  cited,  may  very  well 
apply.  This  bond,  being  the  substitute  of  money,  and  taken 
to  secure  the  payment  of  mo'^ey,  and  not  for  the  performance 
of  covenants,  may  very  well,  although  taken  officially,  be 
assigned.  The  form  of  the  contract  authorizes  the  assign- 
ment ;  and  the  officer  to  whom  it  was  made  payable,  was 
authorized  (o  assign  it,  as  he  did,  by  the  Court  whose  man- 
date he  was  bound  to  obey.  lam,  therefore,  well  satisfied,  » 
in  every  respect,  to  sustain  the  plainiiffs's  action.  The  deci- 
sion of  the  grounds  lor  non-suit,  covers  also  those  taken  for 
a  new  trial. 

The  motion  for  a  non-suit  or  new  trial  is,  therefore,  dis- 
missed. * 

Richardson,  Evans,  Frost  and  Withers,  JJ.  con- 
curred. 

Motion  refused. 
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CBiHLCSIVW, 

Jan.  1850. 


-%^" 


The  Slate  v.  John  D.  Thayer. 


The  state     •jjj^  ^j,  ^  itemn  fadas  had,  oTer  the  Clerk's  name,  a  amall  slip  of  pi^er  at* 
Thayer.  taehed  by  a  wafer.    The  Court  held  tka  to  be  a  sufficient  sealing. 

The  grand  and  petit  jurors  were  summoned  to  attend,  and  the  indictment  al- 
leged that  the  bill  was  found  at  *'Homf  Court  HemM^"  instead  of  "  Ommttf- 
^orougkf**  (the  place  appointed  by  law  for  holding  the  Courts  of  Horry  Dis- 
trict ;)  the  Court  kdd  that  *' Harry  Cmui  Hmai^\  was  the  more  precise  term ; 
but  that  in  one  sense  both  meant  the  same,  and  blight  be  regarded  as  equira- 
lent  conrertible  terms. 

Before  Richardson,  J.,  tU  Horry^  Spring  Term^  1849. 

The  defendant  was  convicted  of  petit  larceny. 

As  regards  the  soal  of  the  Court,  to  which  objection  is  ta- 
ken in  the  first  ground  of  appeal,  it  may  be  proper  to  state, 
that  the  writs  oi  venire  had,  over  the  Clerk's  name,  a  small 
slip  of  paper,  in  the  form  of  a  diamond,  attached  to  the  sheet 
by  a  wafer.  The  defendant  contended  that  this  is  not  the 
seal  of  the  Court,  there  being  a  stamp  lielonging  to  the  office 
of  the  Clerk,  an  impression  of  which  accompanies  the  copy 
of  the  indictment,  as  certified  by  the  Clerk.  There  is  no  ap- 
pearance of  any  such  impression  on  the  original  writs. 

The  defendant  appealed  and  moved  in  arrest  of  judgment : 

1.  Because  the  writ  of  venire  facias  summoning  the  grand 
jury,  who  found  the  bill,  was  not  under  the  seal  of  the  Court* 

2.  Because  the  writ  of  venire  facias  summoning  the  petit 
jurors  who  tried  the  cause,  was  ntit  under  the  seal  of  the 
Court. 

3.  Because  the  grand  jurors  who  found  the  bill,  were  sum- 
moned in  ihe  venire  to  appear  at  Horry  Court  House,  (instead 
of  Con  way  borough,  the  place  appointed  by  lavir  for  the  hold- 
ing of  the  Courts  of  General  Sessions  and  Common  Pleads, 
for  Horry  District,)  and  ihe  sheriff  returned,  on  oath,  that  he 
hacf  summoned  them  accordingly. 

4.  Because  the  petit  jurors  who  tried  the  cause,  were  sum- 
moned to  appear  at  Horry  Court  House,  and  the  sheriff  re- 
turned that  he  had  summoned  them  accordingly. 

5.  Because  it  was  alleged  in  ihe  indictment,  that  the  grand 
jurors  hud  fnund  the  bill,  at  a  Coprt  of  General  Sessions,  &c. 
holden  at  Horry  Court  House. 

6.  Because  the  Venue  is  laid  at  Horry  Court  House* 

Boyleston^  for  the  motion. 
Mclver^  Solicitor j  contra. 

Curia,  per  O'Neall,  J. — In  this  case  the  first  two  grounds 
d  Speets,  316:  tnake  the  objection,  which  was  successfully  taken  in  the  State 
ist  Bich.'  i8oi  V.  Doziery  and  the  Slate  v.  Williams^  that  the  writs  of  ve< 
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nire  were  unsealed.    Here,  however,  the  writs  are  sealed. —  CBAftL«n*oK, 
I(  is  contended,  that  such  a  seal  as  ap|)ear$,  is  not  the  seal  of  ^*"'  ^^^- 

the  Court.    Ii   is,  however,  verified  as  such   by  the  Clerk's' ^. — ' 

signature,  and  we  are  under  no  necessity  to  hold  that  it  was     ^^^^ 
not  the  prciper  seal  when  the  writs^  issued,  by  finding  a  dif-      Tylee. 
ferent  seal  to  the  ez^'inplification  sent  up. 

The  case  of  the  State  v.  McElmurray  presented  the  same  3dStrob.33. 
question  under  the  same  facts  now  before  us;  and  the  Court, 
at  page  40,  held  the  seal  to  be  sufficient.    That  concludes 
the  question  here. 

The  other  four  grounds  relate  to  the  place  where  the  grand 
and  petit  jurors  were  summoned  to  attend — where  the  grand 
jury  found  the  bill,  and  wher^-  the  venue  is  laid,  to  wit:  at 
Horry  Conn  Hotise,  instead  of  Con  way  borough  ;  where  the  ' 
Acts  of  1842  aud  1846  direct  the  Court  to  hie  held  for  Horry  ^^  ^f^^^' 
District.  I  am  not  sure  that  legal  process  is  not  better  made 
reiurunble  to  Horry  Court  House,  for  Horry  District,  than  to 
Conwayborough,  lot  the  former  indicates  the  precise  spot,  in 
the  villa  of  Conwayborough,  where  the  Court  is  to  sit.  it  is 
true  that  Conwayborough  includes  it,  and  as  the  Legislature 
have  adopted  the  general  name  to  designate  the  place  where 
•the  Court  is  to  sit,  it  is  sufficient.  But  Horry  Court  House  is 
just  as  well  known  to  all  concerned,  as  Conwayborough,  aud 
is  more  precise.  In  one  sense,  both  mean  the  same,  aud  may 
be  regarded  as  equivalent,  convertible  terms. 

The  motion  is  dismissed. 

Richardson,  Evans,  Wardlaw  and  Frost,  JJ.  con- 
cnrrnd. 

Motion  refused. 


.    James  McLeisk  v.  Nathaniel  Tylee. 

The  plaintiff  being  the  assignee  of  the  defendant  under  the  insolyent  debtor's 
act,  and  the  defendant  refuaing  to  yield  the  possession  of  die. goods  assigpiied, 
it  was  held  that  the  plaintiff  could  maintain  trover  for  the  same,  and  was  en- 
titled to  recoTer,  subject  to  the  lien  of  a  previous  mortgage  upon  the  goods. 

Before  the  Recorder,  in  t/ie  City  Court  of  Charleston,  July 

Term,  1849. 

This  was  an  action  of  trover  for  sundry  articles  of  house- 
hold furniture,  particularly  set  forth  and  described  in  the 
declaration.  The  plea  was  not  guilty.  The  plaintiff's  title 
to  the  property  claimed,  and  his  right  to  sustain  this  action, 
depended  upon  the  following  testimony : 
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CuAMmtmm,  The  plaintiff  shewed  the  record  of  a  judgment  of  lFLei5)h 
Jan.  1850.  ^  Tylee,  wric  2t)ih  October,  184?,  service  acknowledged  bjr 
defendant  in  person,  plea  put  in  by  J.  L.  Wilson,  defendant's 
attorney,  plea  afterwards  withdrawn,  judgment 20ili  January, 
1844,  and^./a.  to  bmd,  ca.'sa.  issued  2()ih  November,  184T, 
defeudant  arrested  24th  Nov.,  1847,  (J.  8.  Jones  security  for 
the  bounds ;)  28th  Dec.  1847,  defendant  filed  his  schedule, 
containiug,  among  other  things,  the  following clatise  :  "  wear^ 
ing  apparel,  also  all  his  right,  title  and  interest,  in  and  to  the 
furniture  tnortgaged  on  the  9th  0';t.  1843,  to  John  S  Tylee, 
of  New  York,  mortgage  recorded  in  Secretary  of  Slate's  office, 
Charleston,  S.  O."  That  the  schedule  was  subsequently 
amended  under  and  to  the  effect  of  the  following  order  of  the 
Court:  "ordered  that  the  schedule  be  ameiuled  by  aiiaehing 
to  the  same  a  list  of  the  articles  of  furniture  mentioned  in 
the  mortgage  referred  to  as  therein  mentioned,  and  that,  in 
addition  to  the  assignment  of  all  his  right,  title  and  interest 
in  and  to  the  said  articles  subject  to  the  said  mortgage,  he 
also  assign  his  interest  in  and  to  all  and  every  other  such 
articles  of  household  furniture  now  in  possession  of  said 
debtor,  belonging  to  hirn,  (if  any  there  b»,)  not  subject  to  the 
mortgage  of  the  said  John  Tyiee,  before  referred  to."  The* 
assignment  was  executed  by  the  defendant  to  the  plaintiff, 
(as  assignee,)  on  the  18th  of  May,  1848,  and  he  was  there- 
upon discharged  under  the  insolvent  debtor's  act. 

It  seemed  to  be  conceded  on  both  sides,  that  the  articles 
sued  for  were  those  specifically  mentioned  in  the  schedule. — 
The  plaintiff  proved  a  demand  by  Joseph  Samson,  his  duly 
authorized  agent,  upon  the  defendant  to  give  up  to  him  the 
possession  of  the  articles  named  in  theassigument,  to  which 
demand  the  defendant  replied  that  the  articles  did  not  belong 
to  him,  and  he  could  not  give  them  up.  Whereupon  this 
action  was  brought. 

Here  the  case^closed  on  the  part  of  the  plaintiff. 

The  defendant's  counsel  moved  for  a  nonsuit,  on  the  ground, 
principally,  that  upon  this  showing,  the  plaintiff  could  not 
maintain  an  action  of  trover  against  thedefeiidani,  inasmuch 
as  the  plaintiff  claimed  to  divest  the  defendant  of  the  posses- 
sion, when  the  tide  through  which  he  claimed  showed  the 
existence  of  title  in  another,  by  virttie  of  an  existing  mort- 
gage, not  shown  to  be  satisfied,  invalid,  or  in  any  way  im- 
peached. 

The  plaintiff  contended,  that  upon  the  facts  shown  and 
the  taw  of  the  case,  the  mortgage  (which  was  exhibited,  and 
in  evidence,)  must  be  regarded  as  fraudulent  and  void,  and 
the  plaintiff,  therefore,  entitled  to  sustain  his  action.  His 
Honor  says:  But  it  appeared  to  me  that  this  ground  was 
scarcely  open  to  the  plaintitl'  after  accepting  an  assignment 
of  the  defendant's  interest,  subject  to  the  moi  tgage,  and  after 
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the  defendant's  discharge  under  the  Act,  withent  that  issue  ^^^^fSS.^* 
having  been  made  previously  to  such  discharge.    At  all^  Jan.  1850. 
events,  upon  the  facts  shewn  in  evidence,  I  did  not  consider 
any  case  made  to  the  jury  on  that  point 

Another  ground,  principally  relied  upon  by  the  plaintiff, 
was  that  taken  in  the  case  of  Porteous  v.  Sullivan^  which  ^^  n  ^ 
decides  that  a  creditor  secured  by  a  mortgage,  (as  other  ere-  ^^  ' 
ditors,)  is  bound  to  prove  by  oath  his  debt  to  be  bona  Jide  at 
the  time  when  his  debtor  takes  the  benefit  of  the  insolvent 
debtor^s  act;  otherwise  his  lien  will  become  forfeited.  Of 
this  there  can  be  no  doubt,  as  such  is  the  express  provision 
of  the  4ih  section  of  the  Act  of  1759.  But  m  the  case  of  Pub^wi, 
Porteous  v.  Stdlivan,  it  appears  to  have  been  shewn  express-  ^^' 
ly  by  the  plaintiff,  as  a  part  of  his  case,  that  the  creditor  had 
not  proved  his  debt  before  the  Clerky  as  required  by  the  Act, 
and  hence,  the  mortgage  being  void,  the  plaintiff's  title  under 
the  assignment  was  complete.  But  this  was  not  shewn  in 
this  case ;  on  the  contrary,  I  felt  myself  bound  to  presume,  in 
the  absence  of  any  proof  to  the  contrary,  that  the  law  had 
been  complied  with,  aud  hence  the  mortgage  still  in  full  force. 
I  would  have  permitted  the  plaintiff  to  have  supplied  the 
proof  if  he  could  have  furnisned  it  in  this  case,  at  the  last 
moment.  His  not  offering  to  do  so,  strengthened  (in  my 
mind)  the  legal  presumption  that  the  Act  had  been  complied 
with  in  that  respect. 

It  appeared  to  me,  that  taking  the  mortgage  to  be  of  forcOi 
the  assignee  could  not  sustain  his  action  of  trover,  for  the 
things  mortgaged,  either  as  against  the  mortgagee  or  mort- 

Sagor  in  possession,  or  any  one  holding  under  the  mortgage, 
ut  that  the  proper  course  was  to  apply  to  the  Court  for  an 
order  of  sale  under  the  concluding  part  of  the  4th  sec.  of  the  ^^^  j^^g 
Act  of  1759,  which  declares  in  substance  that  if  the  estate  so  249. 
conveyed  shall  be  more  than  sufficient  to  satisfy  the  debt 
bona  fide  due,  the  Court  is  required  to  order  the  trustees,  (or 
assignees)  to  sell  such  estate,  and  that  the  money  arising 
therefrom,  shall  be  first  applied  to  satisfy  the  debt,  and  the 
balance  paid  over,  to  be  applied  according  to  the  assignment. 
Any  other  course,  it  seemea  to  me,  would  involve  a  clashing 
of  jurisdictions ;  would  either  takeaway  entirely  from  the 
Court  what  was  committed  to  it  under  the  4ct,  or  give  to  the 
jury  an  indirect  but  effective  appeal  from  the  action  of  the 
Judge  in  the  premises.  I  thought  the  plaintiff  had  not  shown 
any  legal  ground  upon  which  to  sustain  the  present  action, 
and  granted  the  motion  for  nonsuit 

The  plaintiff  moved  to  set  aside  the  nonsuit,  upon  the  foF- 
lowing  grounds : 

1.  Because  the  plaintiff,  being  the  assignee  under  the  in- 
solvent debtor's  Act,  was  entitled  to  the  possession  of  the 
property  assigned,  subject  to  all  legal  liens,  and  could,  there* 
37 
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CHi«i.E«wf,  fore,  maintaiti  trover  for  the  same  against  the  insolvent  debtor. 
,  ^     2.  Because  it  was  error  of  law  on  the  part  of  the  Recorder 

rp^        to  grant  the  motioii  for  a  nonsuit. 

T.  Brown  ^  Porter ^  for  the  motion. 

Arnold.         />.  jp.  Richardson^  contra.  • 

Curioj  per  O'Nball,  J. — In  this  case,  it  seems  Co  me  that 
upon  the  plainest  principles,  the  plaintiff  is  entitled  to  recov- 
er ;  his  action  is  against  the  very  party  who  assigned,  and 
wiio  is  still  in  possession  of  the  goods.  He  cannot  object, 
that  the  plaintiff  is  not  entitled  to  recover  damages  against 
him  for  the  conversion  of  goods,  the  possession  of  which  he 
had  the  right  to  demand  from  him.  It  is  in  all  resoects  the 
same  case  as  if  the  defendant  had  sold,  and  by  writing  had 
conveyed  the  goods  to  the  plaintiff;  in  such  a  case  no  one 
'  would  doubt  the  plaintiff  was  entitled  to  recover.  Other 
matters  altogether  foreign  to  the  question,  were  mixed  up 
with  the  case  before  the  Recorder ;  and  in  that  way  his  mind 
was  turned  off  from  the  plain  point,  on  which  we  place  the 
case. 

In  deciding  that  the  plaintiff  is  entitled  to  recover,  it  by  no 
means  follows  that  he  is  entitled  to  recover  the  full  value  of 
the  goods.  They  were  conveyed  to  him  subject  to  the  mort- 
gage to  John  Tylee.  and  if  he  fails  to  shew  that  that  mortgage 
ought  not  to  have  legal  effect,  he  can  only  be  entitled  to  re- 
cover so  much  of  the  valu^  of  the  goods  as  may  be  left  after 
satisfying  it,  or  if  the  goods  should  not  be  more  than  enough 
to  Satisfy  it,  then  be  could  only  recover  nominal  damages. 

The  motion  is  granted. 

Richardson,  Evans  and  Wardlaw,  JJ.,  concurred. 
Motion  grcmted. 


Andrew  Lindau  v.  Oeorge  Arnold.     Talbird  ^  Henry  v. 

the  Same. 

A  domestic  attachment  iBSued  by  a  magistrate  for  the  sum  of  fifty-six  dollars, 
and  leried  upon  the  goods  of  a  defendant  who  was  out  of  the  State,  was  set 
aside  in  fiivor  of  a  foreign  attachment  issued  the  day  after  against  the  same 
defendant;  the  leyy  was  adjudged  to  be  Toid,  and  the  goods  held  to  be  leviable 
under  tht  foreign  attachment. 

Third  persons,  garnishees  or  creditors,  cannot  take  adrantage  of  any  irregulari- 
ty in  issuing  or  sueing  an  attachment.*-3  McC.,  201  and  345. 

Although  a  domestic  attachment  be  good,  its  levy  will  not  prevent  a  lery  of  a 
foreign  attachment,  subsequently  issued,  on  the  same  property.  The  subse- 
quent lery  will  constitute  a  subsequent  lien.  Such  a  case  is  not  one  in  which 
an  attachment  cannot  be  levied. 


APPEALS  AT  LAW.  .      291 


When  a  fund  i«  racoTered  in  a  Court  of  geneftd  or  limited  juriedictipn,  and  b 
actually  or  constructively  in  Court,  and  if  to  be  paid  over  by  its  mandate,  it  ie     ^*'^*  ^^^- 
not  the  subject  of  levy. 


Before  PRoax,  J.,  cU  Charleston^  October^  1849.  AmokL 

On  the  23d  October.  1849,  John  A.  Gyles,  a  magistrate,  is- 
sued a  domestic  attachment  against  George  Arnold,  on  the 
affidavit  of  Lindau,  that  Arnold  was  indebted  to  him  in  the 
sum  of  fifty-six  dollars ;  and  that  Arnold  absconded  and  con- 
cealed himself,  so  that  the  ordinary  process  of  law  could  not 
be  enforced  against  him.  The  warrant,  reciting  the  plain* 
tiff's  affidavit  of  the  sum  due  to  him  by  Arnold,  (which  was 
annexed  to  the  warrant,)  and  that  Arnold  is  privily  removing, 
or  absconds  and  conceals  himself,  so  that  process  cannot  be 
served  on  him,  directs  the  constable  to  levy,  dur.  Under  this 
warrant  a  horse  and  cart  were  levied  and  taken  by  Duseii- 
bury,  the  constable.  On  the  24th  October,  1849,  Tatbird  and 
Henry  issued  a  foreign  attachment  writ  against  Arnold,  which 
was  entered  in  the  sheriff's  office  the  same  day.  Under  it 
the  sheriff  made  return  of  a  levy  of  the  horse  and  cart,  in 
the  hands  of  John  A.  Gyles  and  Dnsenbury.  It  was  admit- 
ted, that  the  arrival  of  Arnold  in  Savannah  was  announced 
in  a  paper  of  the  23d  October,  and  that  the  captain  of  the 
steamer  William  Seabrook  would  depose  that  Aroold  was  in 
Savannah  that  day. 

On  this  case,  a  motion  was  made  for  the  plaintiff  in  the 
domestic  attachment,  to  have  the  horse  and  cart  sold,  and  the 
proceeds  paid  towards  satisfaction  of  his  demand  ;  and  for 
the  plaititiffs  in  the  foreign  attachment,  a  motion  was  made  ' 
to  set  aside  the  domestic  attachment  and  all  the  proceedings 
thereon,  and  for  an  order  of  sale  of  the  attached  effects,  for 
the  benefit  of  the  plaintiffs  in  the  foreign  attachment. 

The  domestic  attachment,  and  the  levy  and  proceedings 
thereunder,  were  adjudged  to  be  void,  because  Arnold  was 
absent  from  the  State  when  the-  said  process  was  issued ;  and 
because  Arnold  was  so  absent  when  the  writ  in  foreign  at- 
tachment was  sued  out  and  levied,  the  same  was  adjudged 
▼alid  and  prevalent  over  the  domestic  attachment.  It  was 
also  held,  that  the  levy  on  the  horse  and  cart  being  void 
equally  with  the  attachment  under  which  it  was  made,  did 
not  protect  the  same  from  levy,  in  the  hands  of  Gyles  and 
Dusenbury,  under  the  foreign  attachment ;  and  that  the 
plaintiffs  in  the  foreign  attachment  might,  on  motion,  vacate 
the  domestic  attachment. 

The  motion 'in  behalf  of  the  plaintiffs  in  the  foreign  attach- 
ment was  granted. 

Plaintiff  moved  to  reverse  the  order  so  far  as  It  directs  the 
proceeds  of  the  sale  of  the  property  of  the  absent  debtor  to 
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OiMSLnroii,  be  applied  to  the  paymefat  of  Talbird  and  Henry,  and  for  an 
^  Jan.  I860,  ^j^^^  ^^  ih^  g^me  effect  in  favor  of  A.  Lindau,  on  the  foUow- 
'■-Tr—' ing  ground  of  appeal : 

^7^         Because  the  process  of  attachment  in  this  case  having  been 
AmoUL     regularly  issued  on  proper  affidavit,  and  the  goods  of  the  ab- 
sent debtor  having  been  attached  in  the  hands  of  the  magis- 
trate before  the  attachment  of  Talbird  and  Henry  was  issw^d, 
they  were  not  subject  to  the  latter  attachment. 

Northrop^  for  the  motion. 
Tapper^  contra. 

Curia,  per  O'Neall,  J. — In  these  cases  I  agree  entirely 
with  the  Judge  below.  The  defendant,  at  the  issuing  of  the 
domestic  attachment,  was  absent  from  the  State.  Under  the 
?f"ii  Jut  ^^^  ^^  '^)  ^  magistrate,  on  the  oath  of  the  creditor,  may,  in 
any  one  of  four  cases,  issue  an  attachment :  1st,  in  sums  of 
and  under  twenty  dollars — where  the  debtor  is  absent  from 
the  State ;  2d,  where  he  is  privately  removing  out  of  the 
District ;  3d,  where  be  absconds  and  conceals  himself,  so  that 
the  ordinary  process  of  law  cannot  be  served  upon  him ;  4ib,  ^ 
where  the  creditor  has  just  grounds  to  suspect,  and  does  veri-' 
ly  believe  that  bis  debtor  intends  to  remove  his  effects.  It  is 
enough  to  say  that  this  case  is  not  under  any  one  of  these 
heads ;  for  though  the  debtor  was  out  of  the  State,  yet  the 
idiebl  for  which  the  attachment  issued  was  for  fifty-six  dollars. 
*  The  attachment  was,  howevever,  not  issued  against  him 

at  an  absent,  but  as  an  absconding  debtor.    If  it  were  neces- 
sary, it  might  be  shewn  that  the  attachment  being  issued  oq 
the  alternative,  that  he  was  privily  removing  or  absconding, 
Eiacaid  t.   ^ould  be  irregular ;  but  that  is  not  necessary.    For  the  ma- 
NeaU.  3d  Mc-gistrate  havuig  no  lurisdiction,  it  follows  that  his  warrant  of 
Siiford'HSi*^^      "*^"'  is  void.    If  it  had  been  merely  irregular,  then 
Mune,^.    indeed,  third  persons,  garnishees  or  creditors,  could  not  take 
advantage  of  the  irregularity. 

The  domestic  attachment  being  void,  it  follows  that  the 
levy  under  it  is  as  nothing,  and  the  levy  of  the  foreign  at- 
tachment must  prevail  If  the  domestic  attachment  had 
been  good,  its  levy  would  not  have  prevented,  a  levy  of  the 
foreign  attachment  on  the  same  property.  The  sul^quent 
levy  would  have  constituted  a  subsequent  lien.  Such  a  case 
is  not  one  in  which  an  attaphment  cannot  be  levied.  When 
a  fund  is  recovered  in  a  Court  of  general  or  limited  jurisdic- 
tion, and  is  actually  or  constructively  in  Court,  and 'is  to  be 
paid  over  under  its  mcuidate,  it  is  not  the  subject  of  levy. — 
The  motion  is  dismissed. 

R1CHARD8ON,  Evans  and  Fbost,  JJ.  concurred. 

Warulaw,  J. — I  agree  that  this  domestic  attachment  was 
properly  set  aside ;  but  I  do  not  agree  that  a  domestic  attach- 
ment for  more  than  $20  is  necessarily  void,  where  the  defend- 
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ant  is  out  of  the  State,  but  is  not  notoriously  so.    A  man  who  CmAWLMamm,  • 
has  jast  past  the  limits  of  the  State,  may  be  absconding,  or  ^  J«>,i86a  ^ 
he  may  be  about  to  remove  his  effects.     ^  * 


Samuel  Lewi9  t.  J.  O.  Brtnon. 


Where  one  bids  off  property  at  a  aheiiff 'a  sale  and  doea  not  pay  the  moaey, 
there  is  no  sale,  and  the  resale,  if  made  consistently  with  the  roles  of  law,  should 
be  regarded  as  a  sale  at  his  risk,  and  because  he  had  not  paid. 

If  a  aheriif,  at  his  own  sale,  parchase  indirectly  through  another,  as  his  agent, 
such  puichaae  is  Toid,  under  the  Act  of  1839,  and  no  title  will  Test  in  the  sheiw 
iff  upon  which  the  lien  of  an  execution  against  him  can  attach. 

Many  of  the  prerequisites  of  a  sheriff's  sale,  such  as  advertising  a  certain  time^ 
and  selling  at  a  particular  place  and  time,  are  merely  directoiy,  and  may  be 
dispensed  with  if  all  in  interest  assent 

If  one  be  in  possesion  of  property,  that  is  prima  fade  evidence  of  title,  and  no 
one  has  a  right  to  dispossess  him  but  the  rightful  owner,  or  one  havinga  bet- 
ter title. 

Before  Evai/s,  J.,  a/  CrtZZuonvtUe,  Spring  Terrn^  1849. 

TROVER  FOR  A  NEGRO  MAN  NAMED  PROPHET. 

The  grounds  of  appeal  render  only  a  concise  history  of  the 
ease  necessary. 

One  Mulligan,  the  sheriff  of  Beaufort  District,  under  kJL 
fa.  sold,  as  the  property  of  one  Ferguson,  the  negro  Proj^et, 
with  others.  He  was  bid  off,  and  set  down  in  the  sheriff's 
book  to  one  Langford,  whose  name  was  used  by  Mulligan,  to 
elude  the  law  which  prohibited  him  from  buying  at  bis  own 
sale.  Langford  said  he  paid  no  money.  At  a  subsequent 
time  the  negro  was  sold  again  at  public  sale  before  the  Court 
House  door,  and  purchased  by  the  plaintiff,  Lewis,  who  paid 
the  amount  of  his  bid  ;  but  there  was  some  doubt  whether 
this  second  sale  was  on  a  regular  sale  day.  Buckner,  the 
auctioneer,  said  it  was,  but  others  said  it  was  during  the  sit* 
ting  of  the  Court,  which  was  on  the  second  Monday  in  April. 
The  plaintiff  took  possession  and  kept  the  negro  two  or  three 
years,  when  he  was  levied  on,  as  Mulligan's  property,  under 
Brown's  execution,  which  had  been  lodged  anterior  to  the 
time  when  the  plaintiff  purchased.  The  whole  case  depend- 
ed on  whether  Mulligan  ever  had  any  title  to  the  negro.  If 
he  had  none,  then  tlrare  was  no  lien  under  Brown's  execu- 
tion, and  the  seizure  was  tortious.  The  Circuit  Judge  charged 
the  jury  as  follows : 


M&tian  refused.  t. 
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^j^^^iSft"'     ***•  ^^^^  ^^  Langford  had  never  paid  the  mdney,  nor  had 
Jan.  1850.    ^j^^  terms  of  %the  sale  been  complied  with,  the  re-sale,  if  made 
on  a  regular  sale  day,  roust  be  referred  to  the  execution  un- 
y,         der  which  he  had  been  first  sold:  and,  if  so,  the  plaintiff's 
BrovB.     title  was  good.    This  was  in  coniormity  with  the  opinion  of , 
the  Appeal  Court. 

2d.  If  the  second  sale  was  not  on  a  regular  sale  day,  then 
it  could  not  be  referred  to  the  sheriff's  authority  under  the 
•execution :  but  as  the  plaintiff  had  possession,  the  defendant 
had  no  legal  right  to  dispossess  him,  unless  his  execution 
had  a  lien  on  the  negro,  and  this  depended  on  whether  Mulii- 
{[an,  through  the  agency  of  Langford,  could  buy  at  his  own 
sale. 

His  Honor  charged  the  jury  expressly  that  any  purchase 
made  by  a  sheriff  at  his  own  sale,  was  absolutely  void  by 
law,  and  consequently  no  title  had  ever  vested  in  Mulligan, 
on  which  the  lien  of  Brown's  execution  could  attach.  They 
found  for  the  plaintiff  the  value  of  the  neRro. 

The  defendant  appealed,  and  moved  for  a  new  trial|  on 
the  grounds : 

1st.  Because  his  Honor  erred  in  charging  the  jury,  that, 
T^onsidering  Mulligan  the  purcha^r  at  the  sale  in  March, 
1844,  he  could  acquire  no  title — that  the  lien  of  Brown's  exe- 
cution could  not  attach,  and  the  law  forbidding  him  to  buy, 
the  result  was  that  the  plaintiff  could  not  be  deprived  of  the 
property,  but  was  entitled  to  the  verdict. 

2d.  Because  his  Honor  erred  in  charging  the  jury  that  the 
entry  in  the  sales  book  was  the  only  evidence  that  ought  to 
be  received ;  that  by  it,  Langford  was  the  purchaser,  and  the 
re-sale  must  be  referred  to  Mulligan's  official  authority. 

3d.  Because  his  Honor  erred  in  charging  the  jury,  that, 
even  if  the  re-sale  was  not  made  on  the  regular  sale  day, 
the  plaintiff  was  still  entitled  to  the  property,  because  he  had 
the  possession. 

4th.  Because  the  verdict  is  contrary  to  law  and  evidence. 

Davant,  for  the  motion. 
Singleton^  contra. 

11  Sut.27.  OuriUfper  Evans,  J. — By  the  7th  sec  of  the  Act  of  1839, 
the  Sheriff  is  required  to  keep  and  turn  over  to  his  successor, 
a  sale  book,  in  which,  among  things,  he  is  required  to  enter, 
in  a  column  to  be  provided  for  that  purpose,  the  names  of  the 
purchasers  of  any  property  sold  by  him ;  and  by  the  49th  sec. 
of  the  same  Act,  it  is  enacted  that  no  sheriff  or  deputy  sheriff 
shall  be  concerned  or  interested,  directly  or  indirectly,  in  the 
purchase  of  any  property  sold  by  either  of  them  officially, 
and  if  any  such  sheriff  or  sheriff's  deputy  shall  be  concerned 
or  interested  in  any  such  purchase,  at  any  such  sale  made  by 
either  of  thena,  he  shall,  on  conviction  thereof,  by  indictment, 
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be  deprived  of  his  office,  and  shall  be  liable  to  be  fined  and  ^'^^''''''^"' 
imprisoned,  at  the  discretion  of  the  Court,  and  such  purchase^   ^**'       " 
shall  be  null  and  void. 

If  Langford  had  been  the  purchaser  in  fact,  then  no  title 
ever  vested  in  him,  because,  according  to  his  own  account, 
he  never  paid  the  money,  and  of  course  there  was  no  sale^ 
and  the  resale,  if  made  consistent  with  the  rules  of  law, 
should  be  regarded  aa  a  sale  at  his  risk,  and  because  he  had 
not  paid.  But  if,  as  I  presume  was  the  fact.  Mulligan  was 
the  purchaser  indirectly  through  Langford  as  his  agent,  then 
such  purchase  was  void  by  the  clause  of  the  Act  above  reci- 
ted, and  if  void,  no  title  ever  vested  in  Mulligan  upon  which 
Brown's  execution  could  attach.  It  may  well  be  that  in  a 
controversy  between  Mulligan  and  his  creditors,  a  case  might 
arise  in  which  he  might  be  estopped  from  saying  the  title 
was  not  in  him.  But  in  a  case  involving  the  rights  of  third 
persons,  I  do  not  see  how  any  title  can  be  supported  which 
is  traced  through  a  purchase  made  by  a  sheriflf  in  violation  of 
law,  and  which  is  declared  expressly  to  be  null  and  void. 
That  is  Brown's  condition.  If  Mulligan's  purchase  be  null 
and  void,  no  title  vested  in  him,  and  unless  a  legal  title  vest- 
ed in  him,  then  there  was  no  lien  of  Brown's  execution. — 
Lewis  was  in  possession ;  that  was  prima  facie  evidence  of 
title,  and  no  one  had  a  right  to  dispossess  him  but  the  right- 
ful owner,  or  one  having  a  better  title.  It  may  be,  if  Lewis 
had  not  had  possession  and  could  make  out  in  himself  no 
other  title  than  what  he  could  trace  through  Mulligan  as  a 
vender,  and  not  as  sheriff,  he  could  not  recover,  because*  he 
would  have  to  trace  his  title,  as  Brown  has,  through  the  same 
void  sale ;  but  that  is  not  his  condition,  he  stands  on  other 
ground.  It  is  clear  Langford  did  not  buy  the  neero.  He  did 
not  pay  the  monev ;  it  is  equally  clear  that  Mulligan  did  not 
buy,  because  the  law  prohibited,  him.  The  negro  remained, 
therefore,  in  Mulligan's  hands,  unsold,  as  the  property  of 
Ferguson ;  under  these  circumstances  Mulligan  did  sell. — 
His  deputy,  Buckner,  said  he  sold  as  sheriff,  and  at  a  regular 
sale  day,  and  if  this  was  clearly  proved,  I  think  there  could 
be  no  doubt  about  Lewis'  title.  But  it  is  likely,  from  the 
evidence,  that  Buckner  was  mistaken  as  to  the  day,  and  that 
the  sale,  in  fact,  was  on  the  lid  Monday,  and  not  on  the  first, 
as  required  by  law ;  and  hence  it  is  objected,  that  the  sale 
cannot  be  rererred  to  Mulligan's  character  as  sheriff.  But 
this  is  a  mistake ;  there  are  many  of  the  prerequisites  of  a 
sheriff's  sale,  that  are  merely  directory,  and  will  not  vitiate 
the  sale,  as  omission  to  advertise  in  a  gazette.  All  these  pre- 
requisites of  the  sale,  such  as  advertising  a  certain  time,  and 
selling  at  particular  places  and  times,  are  required  for  the 
benefit  of  those  interested,  to  prevent  frauds  and  ensure  a 
fair  sale*    But  has  it  ever  been  doubted  that  these  may  be 
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Schmidt 

T. 

RaddiHe. 


Gbasliston,  dispensed  with,  if  all  in  interest  assent  ?    Do  we  not  know 
Jan.  1860.    ^|^^^  ^y  arrangement  between  the  parties,   the  .sheriff  sells 
^' -"     '^  property  on  a  credit,  and  without  complying  with  all  the  re- 
quirements of  the  statutes  regulating  sheriff's  sales?    The 
reason  is  as  above  stated,  that  these  are  required  for  the  bene- 
fit of  those  interested  in  the  sale,  and  to  prevent  frauds  by 
secret  and  irregular  sales.    It  follows  that  no  one  but  Fergu- 
son and  his  creditors  have  a  right  to  object*    In  every  view  in 
which  this  case  has-been  presented  to  my  mindj  Lewis'  title 
to  the  negro  is  good,  as  against  Brown's  executioii,  which 
had  no  lien,  unless. a  legal  title  vested  in  Mulligan  by  a  puf^ 
chase  which  the  law  declares  absolutely  void. 
The  motion  for  a  new  trial  is  therefore  dismissed. 
Richardson,  O'Neall,  Wardlaw  and  Frost,  JJ.  con- 
curred. 

Motion  refused. 


John  H.  Schfhidi  v.  John  T.  Raddiffe. 

lliere  had  been  no  fonnal  demand  upon  the  maker  of  the  note,  but  upon  its  b«. 
ing  presented  to  the  endorser,  he  said  he  would  try  to  get  the  money  out  of 
the  maker,  and  if  he  could  not,  "he  would  have  to  pay  it  himself,  aa  he  was 
the  endorser  of  the  Tkotb^-^kdd  that  the  promise  amoimted  to  a  totaver  of  a 
regular  demand  and  notice. 

A  promise,  by  the  party  entitled  to  notice,  to  pay  the  bill,  is  deemed  a  full  and 
complete  waiver  of  the  want  of  due  notice :  but  in  all  cases  of  this  sort,  the 
promise  must  be  unequivocal,  and  amount  to  an  admission  of  the  tight  of  the 
holder ;  or  the  act  done  must  be  of  a  nature  cleariy  importing  a  like  admismon 
of  his  right    SUfry  en  BUb,  363,  See.  390. 

WhMfe  a  man  promises  to  pay  a  dishonored  note,  it  ia  proof  that  every  thing 
necessaiy  to  fix  his  liability  had  previously  taken  place;  and  if  he  U  to  have 
any  benefit  of  his  promise  being  made  in  mistake,  he  must  show  that  the  an- 
tecedent fiicts  to  his  liability  did  not  occur,  and,  therefi>ie,  that  he  waa  dis- 
charged when  he  made  the  promise ;  then  if  he  can  ahow  that  he  was  wrongly 
instructed  in  the  law,  and  his  promise  was  made  in  nt'***V  of  the  law,  it 
may  avail  him ;  otherwise  not. 

A  promise  to  pay,  made  aAer  a  bill  becomes  due,  is  considered  an  admission  of 
a  regular  presentment  for  payment,  and  of  due  notice,  or  at  leasfc  waires  the 
objection,  because  the  party  must  be  supposed  to  have  known  when  the  bill 
became  due,  and  must  have  actually  known,  or  might  readily  have  ascertain- 
ed, the  fkct,  whether  or  not  there  had  been  laches ;  and  therefore,  when  such  a 
promise  has  been  made,  the  plaintiff  may  avail  himself  of  it  without  proving 
that  the  defendant  knew  that  the  biH  had  been  actually  presented  and  refused. 
ChiL  en  BUls,  (lOlh  Amer.  from  the  9th  London  Ed.)  page  504. 
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Before  the  Recorder,  in  the  OUy  Court  of  Charleston,  ^V*^^^' 

July  Thm,  1849,  .  ^'°'^^^' . 

REPORT  OP  THE  RECORDER.  Schmidt 

This  was  a  summary  process  against  the  defendant,  as  R«dcliffe. 
the  endorser  of  a  promissory  note.  There  was  no  evidence 
of  a  formal  demand  on  Cramer^  the  drawer  of  the  note,  on 
the  day  it  became  payable,  or  at  any  subsequent  time,  but 
the  plaintiff  relied  upon  the  proof  of  defendant's  subsequent 
admissions  and  promises  to  pay,  as  dispensing  with-the  proof 
of  a  regular  demand,  and  as  sufficient  to  make  him  liable  as 
endorser  to  pay  the  note.  The  note  was  dated  19th  April, 
1848,  for  sixty  dollars,  at  sixty  days,  payable  to  the  defend- 
anty  or  his  order,  and  by  him  endorsed  to  the  plaintiff. 

The  following  testimony  was  offered  by  the  plaintiff. 

Oeorge  Woody  sworn. — Said  he  presented  the  note  in 
question  to  the  defendant  in  February  last,  about  the  time  of 
the  Races  in  Charleston ;  the  defendant  said  he  had  not  set- 
tied  his  affairs  yet  with  Cramer,  but  he  would  see  Cramer, 
and  try  to  get  the  money  out  of  him,  and  if  he  could  not,  he 
would  have  to  pay  it  himself,  as  he  was  the  endorser  of  the 
note  ;  witness  called  the  next  day,  and  saw  him  again  ;  he 
saw  defendant  a  third  time ;  defendant  told  witness  to  tell 
the  plaintiff  that  he  had  not  got  the  money  yet,  but  that  he 
would  call  up,  pay  the  interest,  and  give  a  new  note,  payable 
on  the  16th  (of  March,  I  infer,)  when  he  would  get  his 
money  from,  the  City  Council. 

P.  McIntyrBj  sworn.— Witness  called,  in  behalf  of  plain- 
tiff, on  the  defendant  just*  after  the  Races  in  February  last, 
to  dun  him ;  witness  had  the  note  with  him ;  defendant  said 
be  would  see  Mr.  Cramer — thought  he  had  a  right  to  pay  it : 
plaintiff  told  witness  to  take  the  mterest  from  defendant,  ana 
take  a  new  note,  if  he  could  do  no  better ;  witness  called  on 
defendant  with  this  message,  and  made  the  proposition  to 
him  ;  defendant  said  he  would  see  Cramer. 

Upon  this  testimony,  I  decreed  for  the  plaintiff.  It  is 
clear  that  the  endorser  of  a  note  may  dispense,  beforehand, 
with  demand  and  notice.  It  is  equally  clear,  to  my  mind, 
that  where  the  endorser  is  aware  that  no  regular  or  formal 
demand  has  been  made  on  the  maker  and  notice  given  to 
him,  and,  under  a  knowledge  of  these  facts,  promises  to  pay 
the  note,  he  is  bound  by  such  promise,  and  the  promise  to 

{)ay  stands  in  the  place  of  and  supplies  the  proof  of  a  regu- 
ar  demand  and  notice. 

The  only  question  which  arises  is,  how  is  the  fisict  to  be 

shown,  that  the  promise  was  made  under  a  full  knowledge, 

on  the  part  of  tn^  endorser,  ot  a  want  of  due  diligence  on 

the  imrt  of  the  holder  7    Must  this  knowledge  always  be 
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GBAKLBiToir,  shown  substantively  and  positively,  by  express  testimony,  on 
^  Jan.  I860,  p^rt  pf  the  plaintiff,  or  may  it  be  inferred  from  all  the  at- 
"^  A.h^  '  tending  circumstances  of  the  particular  case  ?  There  is,  per- 
bchmidt  hi^pg^  some  doubt  upon  this  subject,  and  the  cases  not  always 
Rudciiffe.  reconcileable.  But  we  have  the  authority  of  Cbaucelior  Kent, 
in  his  Commentaries,  "  that  the  weight  of  authority  is,  that  this 
Vol.  3,  p.  113.  knowledge  may  be  inferred,  as  a  fact,  from  the  promise,  under 
the  attending  circumstances,  without  requiring  clear  and 
affirmative  proof  of  the  knowledge."  Taking  this  to  be  the 
rule,  what  are  the  facts  and  circumstances  from  which  I 
infer,  in  this  case,  the  knowledge  of  the  defendant,  that  no 
regular  or  formal  demand  (evidenced  by  protest  or  other- 
wise) was  made?  The  note  in  this  case  became  payable  on 
the  23d  of  June,  1848.  All  the  parties  lived  in  Charleston. 
The  defendant,'  it  appears  by  the  testimony  of  Wood,  had 
unsettled  affairs  with  Cramer  in  February,  1849,  and  said 
he  would  have  to  make  arrangements  with  him.  E}e  re- 
quested time  for  interviews  with  Cramer  on  the  subject,  and, 
it  is  to  be  believed,  (in  good  faith)  that  he  had  them,  if  noi 
before,  at  least  during  the  period  cohered  by  the  testimony 
in  regard  to  the  defendant's  admissions,  and  the  promise 
which  he  made  to  pay  the  note.  The  very  lapse  of  several 
months  after  the  note  became  payable,  considering  the  inti- 
mate relation  of  the  parties,  instead  of  weakening,  in  my 
mind,  strengthens  the  conclusion,  that  when  the  defendant 
made  his  promise  in  February,  1849,  he  was  as  well  aware 
of  all  the  facts  in  regard  to  the  note,  as  Cramer  or  the  plain- 
tiff himself.  Had  the  promise  been  made  very  shortly  or 
immediately  after  the  note  became  payable  and  should  have 
1  been  presented,  there  would  be  so  much  the  less  reason  to 
infer  the  defendant's  knowledge  of  the  circumstances. 

As  no  question  is  made  bv  the  grounds  of  appeal  espedaUy 
as  to  the  effect  of  the  defendant's  acknowledgment  or  promise, 
1  will  only  add  on  that  subject,  that  Wood  swears  that  de- 
fendant said  *'  he  would  call  and  pay  the  interest,  and  give 
a  new  note,  due  on  the  15th,  when  he  would  get  his  money 
from  the  City  Council ;"— connected  with  the  testimony  of 
Mclntyre,  who  says  he  called  on  the  defendant  to  complete, 
and  offered  to  complete,  the  proposed  arrangement.  I  regard- 
ed the  promise  as  equally  positive  and  unequivocal  as 
.  though  the  defendant  had  said  in  so  many  words,  '<  I  will 
pay  the  note."  See  the  cases  on  this  subject,  collected  in 
Chitif/  on  BiUs,  (9th  Am.  ed.  p.  634.) 

The  defendant  moved  the  Court  of  Appeals  for  a  new 
trial. 

tst.  On  the  ground,  that  there  was  no  demand  on  the 
maJcer  of  the  note,  nor  notice  of  non-payment  given  to  the 
endorser  for  several  months  after  the  note  became  due. 
i3d.  Because  the  promise  made  by  the  endorser  to  pay,  was 
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made  in  ignorance  that  there  was  no  demand  made  on  the  ^"^^^>'* 
maker  of  the  nole.  ,  Jm-isw. 

3d.  Because  the  decree  was  contrary  to  law  and  evidence.     «  , " . ., 

ry     J  It    r      ^t^  Schmidt 

CogdeU^  for  the  motion.  ^. 

Chflesy  contra.  lUddiA. 

Curia^  per  O'Neall,  J.    The  nile  that  "a  promise  bv 
the  party  entitled  to  notice,  to  pay  the  bill,  is  deemed  a  full  g  ^... 

and  complete  waiver  of  the  want  of  due  notice,"  seems  noWp^  jJ^^J  aao  • 
to  be  settled  law.  It  is,  however,  subject  to  the  qualification 
stated  in  the  same  section,  "in  all  cases  of  this  sort,  the 
promise  must  be  unequivocal,  and  amount  to  an. admission 
of  the  right  of  the  holder ;  or  the  act  done  must  be  -of  a 
nature  clearly  importing  a  like  admission  of  his- right.'*  The 
defendant's  first  conversation  with  George  Wood,  seems  to 
me  to  fully  sustain  the  case  under  this  qualification.  For  he 
tells  him,  on  the  note  being  presented  to  him,  *'he  would  see 
Cramer  and  try  to  get  the  money  out  of  him,  and  if  ha 
could  not,  he  would  have  to  pay  it  himself^  as  he  was  the  en- 
dorser  on  the  noteJ^  This  was  a  plain  admission  of  his  lia- 
*  biiity,  and  the  plaintiff's  right  to  receive  the  money  from 
him.  This  is  not  questioned  by  the  defendant,  but,  it  is 
said,  unless  he  knew,  when  he  made  the  promise,  that  he  was 
discharged  By  the  laches  of  the  holder,  the  promise  would 
not  bind  him !  This  may  be  generally  true,  and  yet  not 
avail  the  defendant/  For  if  he  knew,  or  must  be  legally  re- 
garded as  knowing  the  facts,  (if  they  existed)  out  of  which 
his  discharge  would  have  followed,  then  his  promise  will  be 
binding.  The  note  here  was  due  June,  1848— thfs  promise 
or  admission  was  February,  1849.  If  the  note  had  not  been 
presented  to  the  maker,  payment  demanded,  and  notice  given 
to  the  endorser,  it  would  seem  that,  in  seven  or  eight  months, 
the  defendant  would  have  known  all  about  it,  especially  as 
the  most  interesting  thing  to  him  was.  that  these  facts  should 
have  been  communicated  to  him  to  nz  his  liability.  It  is  no 
answer  to  say,  he  did  not  know  that  there  must  be  a  demand 
of  payment  from  the  maker  when  the  note  fell  due,  and 
notice  to  him  of  that  fact,  and  the  non  payment,  in  order  to 
make  him  liable !  If  he  knew  the  facts,  he  is  presumed  to 
know  the  law — mere  ignorance  of  it  is  no  excuse.  The  true 
notion  is,  however,  when  a  man  promises  to  pay  a  dishonor- 
ed note,  that  this  is  proof  that  every  thing  Decenary  to  fix 
his  liability  had  previously  taken  place ;  and  if  he  is  to 
have  any  benefit  of  his  promise  being  made  in  mistake,  he 
must  shew  that  the  antecedent  facts  to  his  liability'  did  not 
occur,  and,  therefore,  that  he  was  discharged  when  he  made 
the  promise ;  when  if  he  can  shew,  as  in  Lawrence  v.  Beau^  S  Bail.  G93. 
bieuy  that  he  was  wrongly  instructed  in  the  law,  and  his 
promise  was  made  in  mistake  of  the  law,  it  may  avail  him ; 
otherwise  not. 
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^j^'^iSSo  *'     ^^'  Ohitty  in  his  treatise  od  Bills  says,  **  a  promise  to  pay, 

^    "*'      •  ,  made  after  a  bill  becomes  due,  is  considered  an  admission  of 

TheState    *  ^^©gttlar  presentment  for  payment  and  of  due  notice,  or  at 

Y,         least  waives  the  objection,  because  the  party  must  be  sup- 

Tiedeman.   posed  to  have  known  when  the  bill  became  due,  and  must 

have  actually  known,  or  might  readily  have  ascertained  the 

fact,  whether  or  not  there  had  been  laches ;  and,  therefore, 

when  such  a  promise  has  been  made,  the  plaintiff  may  avail 

himself  of  it,  without  proving  that  the  defendant  knew  that 

the  bill  had  been  actually  presented  and  refused."    This 

covers  the  whole  ground,  ana  is  a  just  understanding  of  the 

cases  decided  on  this  question. 

The  motion  is  dismissed. 

Richardson,  Evans,  Wardlaw  and  Frost,  JJ.  con- 
curred. 
Motion  refused. 


The  State  v.  Jdme&  F.  Tsidemqn* 

IndictmeBt  lor  knowingly  reoeiviiig  stolen  goods.  The  Court  suslaiiied  the 
.  diet  against  the  defendant,  it  having  been  proved  that  he  receiTed  the  goods 
from  the  senrant  of  a  cairier,  and  concealed  them ;  and  circumstances  existing 
amply  sufficient  to  satisfy  the  jury  that  the  possessioa  of  the  goods  by  the  ser- 
Tant,  had  been  furtively  acquired. 
One  count  in  the  indictment  charged  the  defendant  witli  knowingly  receiving  sto- 
len goods  from  a  slave,  which  were  the  property  of  a  person  unknown.  The 
jury  found  a  verdict  of  guilty,  and  on  appeal  it  was  kdd  that  the  count  was 
sufficient  to  cover  the  goods,  and  that  it  was,  therefore,  immaterial  whether 
there  was  proof  or  not  to  sustain  another  count  alleging  in  whom  the  proper- 
ty was. 

Before  Frost,  J.  at  Charleston^  October^  1849. 

The  indictment,  in  one  connt,  charged  the  defendant  with 
knowingly  receiving  stolen  goods  from  Caesar,  the  slave  of 
T.  N.  Gadsden,  which  were  the  property  of  O.  C.  Henderson, 
otherwise  called  Charles  C.  Henderson.  The  other  count 
charged  the  goods  to  be  the  property  of  a  person  unknown. 

Dr.  Poppenheim  and  Col.  Condy,  Commissioners  of  the 
Cross-Roaas  of  Charleston  Neck,  testified  that  from  informa- 
tion received  of  a  bargain,  between  Csesar  and  defendant,  by 
which  goods  were  to  be  delivered  to  defendant,  they  were  in- 
duced to  go  and  watch  the  shop  of  the  defendant.  They 
stationed  themselves  about  seventy  yards  from  the  shop,  and 
soon  after  saw  Caesar,  the  slave  of  T.  N.  Gadsden,  drive  his 
dray  to  defendant's  door  and  stop.    He  got  off  bis  dray,  took 
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up  a  bag  with  something  in  it,  and  went  into  the  shop.    He  Charlestoit, 
quickly  came  out  with  the  bag  empty,  which  he  folded  and  ^  J">-  ^^^'  ^ 
put  in  the  bed  of  his  dray,  and  then  returned  into  the  shop.  ^  ««  C"    ' 
At  this  moment  the  witnesses  came  up.    The  negro  and  de-    The^stme 
fendant  were  alone  in  the  shop.    There  was  nothing  in  the   Ttedanan. 
shop,  except  a  ten  gallon  whiskey  keg«    There  was  a  back 
room,  with  a  bar  fixture,  and  nothing  else.    The  upper  part 
of  the  house  was  hired  to  negroes.    As  soon  as  they  entered, 
Poppenheim  seized  the  negro.    C(»]dy  asked  the  defendant 
what  the  negro  had  brought  in,  and  he  said  "  nothing." — 
Condy  insisted  the  negro  had  brought  in  something,  and  de- 
fendant repeated  he  had  not.    Condy  searched  erery  place 
ill  the  house,  except  under  the  counter,  but  found  nothing. — 
The  defendant  was  leaning  on  the  counter,  with  his  person 
extended  across  the  way,  between  the  wall  and  the  counter, 
so  as  to  prevent  access  behind  the  counter.    Condy  pushed 
past  him,  and  under  the  counter,  near  where  defendant  was 
stationed,  he  discovered  nine  hats  covered  under  a  piece  of 
cloth.    When  they  were  taken  out,  defendant  said  he  had 
bought  them  from  one  Oten.  The  witnesses  took  Ceesar  with 
them  to  the  Rail  Road  depot,  and  selecting  from  a  number  o{ 
boxes,  two,  which  had  the  appearance  of  having  been  open- 
ed, they  found  in  one  of  the  boxes,  hats  of  the  same  descrip- 
tion with  those  taken  from  defendant's,  and  a  vacant  space 
in  the  box,  corresponding  with  the  number  of  hats  which 
they  had.    The  box  was  marked  "  C.  C.  Henderson,'^  "  Lin- 
coln County,  N.  C."    Mr.  Hayne  proved  that  he  had  known, 
for  many  years,  one  Charles  Cotesworth  Henderson,  (who 
sometimes  advertised  by  the  name  of  Charles  C.  Henderson,^ 
residing  in  Lincolnlon,  and  keeping  a  store  in  which  hats  ana 
the  like  articles  were  sold.    Caesar  was  hired  as  a  drayman 
by  C.  Elford,  who  was  the  agent  of  a  line  of  vessels  between 
New  York  and  Charleston,  to  transport  goods  and  merchan- 
dize from  the  vessels  to  the  Rail  Road  depot.    Oten  testified 
that  he  had  never  sold  any  hats  to  the  defendant.  ^  The  box 
which  the  witnesses  had  opened  was  produced,  in  the  same 
condition  in  which  they  had  found  it,  when  first  opened  by 
them. 

The  jury  were  advised  that  there  was  no  evidence  that  the 
box  of  hats  was  ever  full,  or  that  CsBsar  had  opened  the  box ; 
uor  any  proof  to  connect  Caesar  with  the  box,  except  that  he 
was  a  drayman,  who  was  in  the  employment  of  a  transporta- 
tion agent.  A  sho^t  time  before  the  charge  to  the  jury,  Nelme, 
a  Rail  Road  oiElcer,  who  had  been  several  times  called  and 
failed  to  answer,  ,was  observed  to  come  into  Court.  In 
commenting  on  the  defect  of  any  evidence  that  Caesar  had 
any  thing  to  do  with  the  box,  his  Honor  remarked  that  it 
might  be  explained  by  the  late  appearance  of  the  witness, 
Nelme.    But  the  jury  were  promptly  and  decisively  told  that 
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CBABLBtToir,  this  observation  was  not  intended  to  supply  evidence,  but 
^  Jan.  I860,    ^^^y  ^^  account  for  the  omission  by  the  Attorney  General  to 

^  TK.  atHr'  produce  evidence  on  that  point. 
Tht^ataie       rpj^^  £,.g^  ground  of  appeal  is  decided  in  the  case  of  The 

TiedemML   JS^te  V.  Kappenburgl 

The  jury  were  advised  that  the  evidence  of  ownership  in 
2  Stiob.  G.  G.  Henderson,  was  hardly  sufficient ;  but  that,  if  the  hats 
were  not  the  property  of  Henderson,  a  verdict  against  the 
defendant  mignt  be  sustained  under  the  second  count,  chain- 
ing the  hats  to  be  the  property  of  a  person  unknown.  They 
were  also  advised  that  if  they  were  satisfied  the  goods  were 
the  property  of  G.  C.  Henderson,  the  evidence  of  Mr.  Hayne 
might  support  the  alias  dicttis.  And  lastly,  they  were  in- 
structed that  goods  to  be  the  subject  of  larceny,  must  be  in 
the  possession,  actual  or  constructivoi  of  the  person  in  whom 
4he  property  was  laid  to  be. 

The  defendant  was  found  guilty. 

The  defendant  appealed  from  the  verdict,  and  moved  in 
arrest  of  judgment,  on  the  grounds  following : 

1.  That  there  was  no  proof  of  a  larceny  by  the  slave,  al- 
leged to  have  disposed  of  the  goods  to  the  defendant 

2.  That  there  was  no  proof  that  the  chattels  alleged  to 
have  been  stolen,  were  the  goods  of  ^*  C.  G.  Henderson/'  as 
alleged  in  the  indictment ;  or,  that  there  was  any  such  per- 
son ;  OP,  that  "  G.  G.  Henderson"  was,  as  alleged  in  the  in- 
dictment, otherwise  called  "  Gharles  C.  Henderson." 

3.  That  the  proof  being  that  the  chattels  were  consigned 
to  "  G.  G.  Henderson,  North  Garolina,"  by  a  firm  in  New 
York,  and  that  they  were  in  transitu,  and  not  delivered,  he 
had  no  possession ;  and,  therefore,  no  larceny  could  be  com- 
mitted by  the  servant,  upon  them,  with  regard  to  him. 

*    4.  That  there  was  an  entire  absence  of  any  proof  whatever, 
that  the  slave  alleged  to  have  stolen  the  chattels  ever  was  in 
charge  of  the  box  from  which  they  were  stolen ;  or  was  in 
any  way,«  or  at  any  time,  connected  with  it ;  and  it  was  sub- 
mitted that  his  Honor  erred  in  undertaking  to  account  to  the 
jury  for  the  defect  in  the  evidence,  by  saying  to  them  that 
'^  he  observed  an  agent  of  the  Rail  Road  enter  Court,  after 
the  evidence  had  closed,  and  too  late  to  testify  in  the  case ; 
and  that  he  could  well  account,  therefore,  for  the  want  of 
proof,  showing  that  the  slave  charged  to  have  stolen  the  hats 
was  the  person  who  carried  the  box  to  the  Rail  Road ;"  and 
that  the  error  was  not  remedied  by  the  additional  remark 
that  ''  the  Court,  however,  did  not  intend  to  supply  testi- 
mony." 

F,  D.  Richardson,  for  the  motion. 
Hayne,  aitomey  general,  contra. 

Curia,  per  O'Neall,  J. — In  this  case  we  think  the  defen- 
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dant  was  very  properly  convicted.    That  there  had  been  a  ^j  ^^^JSJ''* 
larceny  committed,  and  by  the  slave  too,  as  charged  in  the  ^  ^^'         ^ 
indictment,  seems  not  to  admit  of  doubt,  when  it  is  remem-    «,.   ^ 
bered  how  the  goods  went  into  the  possession  of  the  defend-       %,     « 
ant,  how  they  were  found,  and  how  manifestly  they  appear-   TiAdeman. 
ed  to  be  part  of  the  box  opened  and  found  at  the  Rail  Road 
depot. 

In  running  over  these  facts,  it  is  perfectly  clear  that  the 
slave  had  the  hats  in  his  possession,  and  delivered  them  to 
the  defendant,  by  whom  they  were  concealed,  and  who  used 
every  effort  in  his  power  to  prevent  a  discovery.  The  slave's 
possession  of  goods  furtively  acquired,  raises  in  law  the  pre* 
sumption  that  he  was  the  thief.  It  is,  however,  supposed,  as 
a  servant  in  possession,  he  could  not  commit  a  larceny.  This 
supposes  he  had  rightfully  the  possession,  as  the  servant  of 
the  owner.  But,  in  fact,  he  was  the  servant  of  the  carrier, 
and  had,  therefore,  no  such  possession  as  could  in  any  way 
screen  him  from  a  conviction  for  larceny.  If,  however,  the 
carrier  had  been,  in  his  own  person,  in  possession,  and  had 
broken  the  bulk  and  secretly  appropriated  part  of  the  goods 
to  his  own  use,  he  would  have  been  guilty  of  larceny.  The 
case  of  The  State  v.  Thurstwi  is  full  to  that  point  The  ^  mcMuU 
goods  were  directed  to  C.  U.  Henderson,  Lincolnton,  N.  C.  ssa  ' 
A  merchant,  Charles  Cotesworih  Henderson,  who  advertised 
as  Charles  C.  Henderson,  was  shown  to  do  business  as  a  mer- 
chant at  that  place.  This,  it  is  true,  was  slight  evidence, 
but  yet  it  furnished  a  ground  to  believe  that  they  were  his: 
and  this  was  enough  for  the  jury.  But  it  was  perfectly  !m- 
matenal  whether  the  proof  showed  that  fact  or  not.  For  if 
there  was  no  proof  of  ownership  in  him,  then  they  were  the 
goods  of  a  person  unknown,  and  in  that  respect  the  indict- 
ment covered  them. 

The  remark  of  the  Judge  about  the  presence  of  a  witness 
who,  if  he  had  been  sworn,  might  have  removed  some  of  the 
difficulties  in  the  way  of  conviction,  was  so  guarded  and 
qualified  that  it  could  have  had  no  effect  whatever  against 
the  prisoner.  Indeed  the  prisoner  ought  to  have  been  the  last 
to  complain  of  the  charge  of  the  Judge  below.  He  gave  him 
the  benefit  of  the  most  ravorable  construction  which  could  be 
given  to  the  testimony. 

The  motion  is  dismiss/sd. 

Evans,  Wardlaw  and  Frost,  JJ.  concurred. 
Motion  refusti. 


304  APPEALS  AT  LAW. 


Charlbston,    The  Staie^  ex  rel.  Tavd^  v.  7.  H.  Jervey,  Tax  CoUeUcr* 

Jan.  1850. 

^  ■       V         ^  A  public  officer,  against  whom,  for  any  official  act,  a  prpkibitioamay  be  sought, 

The  Stats        is  not  liable  for  the  costs  of  the  motion,  or  of  any  ptocee^g  which  may  ensue. 
▼. 

Jerrey.  Before  Frost,  J.  at  Charleston,  October,  1849. 

« 

Motion  to  set  aside  the  execution  for  costs  in  this  case. 

T.  H.  Jervey,  Tax  Collector  of  St.  Thomas's  Parish,  is- 
sued an  execution  for  a  capitation  tax  against  Tavel,  as  a  free 
colored  person.  Tavel  applied  for  a  writ  of  prohibition  agaihst 
the  levy  of  the  said  tax,  and  an  issue  was  made  up  to  try 
his  status.  A  verdict  was  rendered  in  favor  of  Tavel,  by 
which  he  was  exempted  from  payment  of  such  tax.  For  his 
costs  in  the  issue,  the  execution,  which  is  the  subject  of  the 
motion,  was  issued.  No  order  had  been  made  on  the  subject 
of  costs,  when  an  issue  was  directed. 

The  motion  was  granted,  because  a  public  officer,  against 
whom,  for  any  official  act,  a  prohibition  may  be  sought,  is  not 
liable  for  the  costs  of  the  motion,  or  of  any  proceeding  which 
may  ensue. 

The  relator  appealed,  on  the  ground  that  he  was  entitled 
to  his  execution. 

Hunt  ^  Son,  for  the  motion. 
,  contra. 

Curia,  per  Richardson,  J. — We  have  no  express  deci- 
sion by  which  to  decide  the  question  made  in  this  case,  but 
we  have  some  analagous  decisions.  For  instance,  the  case 
1  Strob.176.  of  City  Council  of  Beaufort  v.  Danner  et  al.  In  that  case, 
•where  the  motion  for  a  prohibition,  filed  by  the  relator,  was 
dismissed  without  any  order  of  the  Court  concerning  the 
costs,  costs  were  refused  to  the  defendant. 

It  would  seem  from  that  decision  that  if  the  prohibition  ia 
the  case  before  us  had  been  dismissed,  Tavel,  ihe  relator, 
would  not  hav^  been  obliged  to  pay  any  costs,  and  there  is 
much  the  same  reason  for  concluding,  that  by  the  success  of 
his  motion,  the  Tax  Collector  is  in  like  manner  subject  to 
pay  no  costs. 
2t.  L.  214.      Again,  by  the  Act  of  1747,  in  actions  of  tort,  no  costs  are 
allowed,  unless  the  verdict  be  £20  currency,  ($12  24.^    If 
this  measure  of  costs  be  allowed,  then,  nnless  the  relator 
have  a  verdict  to  that  amount,  he  can  ha^  no  costs. 

Arguing,  therefore,  from  analogy  to  cases  of  tort,  it  woakL 
seem  that  cases  of  prohibition  might  well  follow  the  same 
rule. 

But  the  most  satisfactory  reasons  for  the  decision  of  the 
.  Circuit  Judge,  are  to  be  found  in  the  following  principles  of 
law. 
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At  common  law,  no  costs  were  allowed ;  and  it  follows,  CBARLsrroir, 
that  unless  the  applicant  for  costs  can  show  his  right  under    J*»-i850. 
some  statutory  provision,  he  can  claim  no  costs :  and  we  look         ""       ' 
in  vain  for  any  such  provision  in  favor  of  Tavel.  TheStatc 

I  must  also  add,  that  the  principle  laid  down  by  the  Judge,      Jerrey. 
in  favor  of  the  Tax  Collector,  appears  to  be  rational  and  con- 
vincing. 

No  Judge  or  judicial  officer  is  personally  liable  for  the  con-  Seetbe  cases 
sequences  of  any  honest,  though  mistaken  judgment.    In  ^  5!2^  a 
Young  V.  Herbert  the  Court  said,  in  the  exercise  of  judicial  bi^,  pTfo; 
authority,  malice  must  be  proved  to  make  the  Judge  answer- State V.  John- 
able.    The  principle  of  such  exemption  is  evidently  this,  that  ^"|  ^y» 
the  Judge  being  t)ound  to  decide  according  to  his  own  under- ^^  2N.&^ 
standing,  can  follow  no  other  standard  than  that  of  his  own    McC.  168. 
judgment.    It  is  the  only  standard  to  which  he  can  resort.  «*t^m  c 
But  the  same  reason  equally  applies  to  every  officer  who  is    'yjo/ 
required  to  act  in  any  matter,  or  not  act,  according  to  the  in- 
formation he  may  be  enabled  to  obtain,  and  his  own  conclu- 
sion upon  such  information.  All  that  can.  be  required  of  any  offi- 
cer placed  in  such  position,  is  to  decide  honestly  and  discreetly. 

This  was  the  position  of  the  tax  collector,  and  we  must 
conclude,  until  the  contrary  be  made  to  appear,  (hat  he  issued 
his  tax  execution  against  Tavel,  believing  him  subject  to  the 
capitation  tax  laid  6n  free  negroes.  And  such  is  the  mean- 
ing of  the  Circuit  Judge  in  his  dec|sion  in  the  case  before  the 
Court.    The  motion  is  therefore  dismissed.   . 

Evans  and  Frost,  JJ.  concurred. 

Motion  refused. 

Wardlaw,  J. — I  do  not  agree  that  by  his  official  charac- 
ter, or  any  necessity  for  his  exercise  of  an  honest  judgment, 
the  tax  collector  is  exempted  from  the  payment  of  costs. 

I  am  of  opinion  that  the  plaintiff  in  prohibition  cannot  here 
recover  costs,  because  the  Statute  of  8  and  9  W.  3,  c.  11,  has 
never  been  made  of  force  in  this  State;  and  although  under 
the  Statute  of  Gloucester,  costs  would  follow  the  recovery  of 
even  nominal  damages,  by  our  Act  of  1747,  P.  L.  214,  any   councilor 
person  who  in  any  action  shall  not  recover  above  the  sum  Beaufort  v. 
of  £20  currency  loses  his  costs,  which  by  subsequent  Act  is  al-   P*1f®'ti. 
lowed  only  in  cases  that  involve  the  title  to  property.  ^iSSan  and 

I  suppose  the  declaration  here  to  have  been  what  adeclar-  cade,2Rich. 
ation  in  prohibition  properly  is,  a  declaration  for  damages  oc- 
casioned by  a  fictitious  contempt.  If  it  was  a  declaration 
upon  a  feigned  issue  directed  by  the  Court,  the  order  for  the 
issue  ought  to  have  given  directions  concerning  the  costs ; 
perhaps  in  default  of  such  directions,  it  might  be  implied  that 
the  parties  assented  to  a  rule  that  the  costs  should  abide  the 
Court. 

CNeall,  J. — ^I  concur,  upon  the  supposition  that  this  was 
a  declaration  in  prohibition.    If  it  was  a  feigned  issue,  then  I 
think,  according  to  our  cases,  the  costs  follow  the  verdict. 
39 
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CHitLiaPTON,  The  City  Council  of  Charleston  v.  The  Wentworih  Street 
,  ^"^^^'  Baptist  Church. 

City  Council  ^he  Ordinance  of  the  City  CouncU  of  CharU»ton,  cmiilcd  "  An  Ordinance  to 
Bpi*at  Church.'     P^^^^i^^  ^^  establishment  of  any  new  burial  grounds  within  the  limits  of  the 

City/'  is  both  constitutional  and  within  the  powers  granted  to  them  hf  the 
City  charter. 

The  law  will  neyer,  by  any  construction,  adyance  a  priyate  to  the  destruction  of 
a  public  interest;  but,  on  the  contrary,  will  advance  the  public  interest,  as&r 
as  it  is  possible,  though  it  be  to  the  prejudice  of  a  private  one. 

If  the  power  exists  in  the  City  Council  to  pass  an  Ordinance,  the  court  has  no 
jurisdiction  to  control  its  discretion  in  the  exercise  of  it,  provided  it  be  ezer- 
cised  consistently  with  the  laws  and  the  constitution  of  the  State :  nor  is  it 
necessary  to  the  existence  of  the  power,  that  there  be  a  present  occasion  for 
its  exercise.  It  is  sufficient  that  a  future  occasion  may  demand  it  The 
province  of  the  court  is  merely  to  declare  whether  the  power  is  granted. 

If  an  Ordinance  be  exceptionable  on  these  grounds,  an  appeal  against  its  en- 
forcement, lies  only  to  the  corporators. 

The  power  which  enacted  an  Ordinance  may  repeal  it,  UQleas  the  ri^ts  or  pnvi- 
leges  it  conferred  might  be  claimed  in  the  nature  of  a  contract. 

Before  Wardlaw,  J.  at   Charleston^  May  Term,  1848. 

This  was  an  action  of  debt,  to  recover  a  penalty  imposed 
by  an  Ordinance  of  the  City  Council  of  Charleston,  passed 
in  1836,  upon  any  individual  or  body  corporate  that  mi^ht, 
in  violation  of  the  said  ordinance,  open  any  new  buryiog 
ground  in  the  city.  It  was  admitted  that  the  defendant,  a 
congregation  fonned  since  1836,  had,  since  that  time,  opened 
a  new  burying  ground  at  its  new  place  of  worship  in  Went- 
worth  street ;  that  there  are  about  fifteen  other  public  places 
of  interment  within  the  city,  (all,  except  one  other,  estaolish- 
,  ed  before  1836,)  at  every  one  of  which  interments  have 
taken  place  since  1836,  as  before ;  and  that  at  each  of  these 
places,  fees  are  paid  for  the  privilege  of  interment  by  all 
persons  except  those  who  are  members  of  the  congregation 
to  which  the  place  belongs. 

It  was  insisted  that  the  ordinance  was  void,  as  being  1st. 
Not  within  the  powers  conferred  by  the  charter  upon  the 
Council.    2d.  Contrary  to  the  Constitution  of  the  State. 

The  Circuit  Judge  held  the  ordinance  to  be  void,  and 
ordered  a  nonsuit.  ^ 

In  the  Court  of  Appeals,  a  motion  was  made  to  set  aside 
the  nonsuit,  upon  the  ground 

That  the  Ordinance  of  the  City  Council  of  Charleston, 
entitled  ''  An  Ordinance  to  prevent  the  establishment  of  any 
new  burial  grounds  within  the  limits  of  the  city,"  ratified  the 
2d  day  of  July,  1836,  is  constitutional  and  valid. 

Porter^  diy  attorney^  for  the  motion. 
PetigTUf  contra. 
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Cwrioy  per  Frost,  J.  The  appeal  calls  in  qnestion  the  Chaileotjoh, 
validity  of  the  Ordinance  of  the  City  Council  which  imposes^  Jan,i850. 
the  penalty  sued  for,  on  two  grounds.  First,  that  the  ordi-  T  "^  ij' 
nance  is  unconstitutional — and,  secondly,  that  in  its  provi-  ^*^^"^ 
sions,  the  City  Council  ezceded  the  power  granted  to  themBpt'ttChurdi. 
by  the  chaiter. 

The  constitutional  objection  has  not  been  made  in  the 
axgument;  and,  in  the  opinion  of  court,  is  untenable. 

The  first  section  of  the  Ordinance  prohibits  any  person 
or  persons,  body  politic  or  corporate,  to  establish  any  place  or 
places  for  the  burial  of  the  dead,  except. such  as  are  already 
established  for  such  purposes,  under  a  penalty  of  five 
thousand  dollars.  Under  this  section  the  action  is  brought. 
The  .second  section  prohibits  the  burial  of  the  dead  in  any 
other  burial  ground  or  place,  within  the  limits  of  the  City, 
except  such  as  are  already  set  apart  and  devoted  to  such 
purposes. 

The  charter  of  the  city  vests  in  Che  City  Council,  ^fuU 
power  and  authority,  from  time  to  time,  under  their  common 
seal,  to  make  and  establish  such  bye-laws,  rules  and  ordi- 
nances respecting  the  harbor,  streets,  lanes,  public  buildings, 
work-houses,'  markets,  wharves,  public  houses.  Carriages, 
wagons,  carts,  drays,  pumps,  bucket^,  fire  engines,  the  care 
of  the  poor,  the  regulation  of  seamen  or  disorderly  people, 
negroes,  and  in  general,  every  other  bye-law  or  regulation 
that  shall  appear  to  them  requisite  and  necessary  for  the 
security,  welfare  and  convenience  of  the  city,  or  for  preserv- 
ing peace,  order  and  good  government  within  the  same." 

The  rules  for  the  construction  of  the  words,  parts  and 
clauses  of  Statutes,  are  so  general  that  they  do  not  carry  any 
great  weight  of  authority  in  their  application  to  any  particu- 
lar case.'  But  this  remark  is  not  true,  or  at  least  not  to  the 
same  extent,  in  the  application  of  these  rules  to  different 
classes  of  Statutes,  as  public  and  private,  penal  and  remedial, 
such  as  relate  to  matters  of  mere  administrative  regulation, 
and  such  as  are  designed  to  elfect  some  purpose  of  great  ^ 
public  convenience.  A  statute  made  pro  bono  publico,  shall 
be  construed  in  such  manner  that  it  may,  as  far  as  possible, 
attain  the  end  proposed.  Accordingly,  the  New  River  Water 
Act  was  held,  although  only  the  City  of  London  is  mention- 
ed, to  extend  to  places  adjacent,  because  it  is  said,  all  stat- 
utes  made  for  the  convenience  of  the  public  ought  to  have  a  ^  Company 
liberal  construction — to  be  expounded  largely  and  not  with  v.  Graves,  3 
restrictions.  The  Statute  23  Hy.  8,  c.  10,  enacted  that  "  all  Vem.  431. 
conveyances  to  the  use  of  parish  churches,  guilds  and  com- 
panies, erected  out  of  devotion,  &c.  and  all  other  like  uses 
and  intents,"  should  be  void ;  and  the  question  was  whether 
a  devise,  on  condition  to  found  a  free  school,  and  for  the  sus- 
tenance of  certain  poor  men  and  women^  was  against  the 
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CBABLnrroir,  Statute.    And  it  was  adjudged  the  Statute  did  not  extend  to 
^  Jan.  I860,    ^^i^  devise.    la  the  Magdalen  College  caee,  though  it  was 
^       ^    "^  admitted  that,  by  the  geueral  ruld  of  construction,  if  the 
ciiy  Council  jjjng  be  not  named  in  a  Statute,  he  shall  be  exempted  from 
B|it'0idhQrah.  it,  because  the  law  gives  the  King  this  prerogative  and  dig- 
nity,  that  he  is  not  included  in  the  common  words  "  person 
Portei^s  ^  ^^  persons,  bodies  politic  or  corporate,"  yet  it  was  unanimously 
'  resolved,  that  general  statutes  which  provide  for  the  main- 
tenance of  religion,  the  advancement  of  learning  and  the 
II  Rep.  71.  relief  of  the  poor,  shall  be  extended  generally,  according 
to  their  words,  and  include  the  King.    Lord  Coke  refers  to 
the  decision  in  Porter's  case,  as  shewing  that,  by  construction 
of  law,  lands  conveyed  for  the  advancement  of  learning  and 
maintenance  of  the  poor,  have  been  preserved  and  maintain- 
ed, against  the  general -words  of  the  Statute;  and  he  adds, 
it  is  the  office  of  the  Judges  to  make  such  a  construction  as  will 
redress  the  mischief  ara  advance  the  remedy ;  and  to  sup* 
press  all  evasions  which  may  be  made,  in  ofider  to  continue 
the  mischief;  that  the  law  will  never,  by  any  construction, 
advance  a  private  mterest  to  the  destruction  of  a  public;  bat, 
on  the  contrary,  will  advance  the  public  interest  as  far  as  it 
is  possible,  though  it  be  to  the  prejudice  of  a  private  one. 

it  cannot  be  disputed  that  the  Act  incorporating  the  City 
of  Charleston  is  an  Act  pro  bono  publiooj  and  may  claim  the 
liberal  construction  applied  to  such  statutes ;  so  that  the  pub- 
lic welfare  and  convenience  shall  not,  if  they  can  be  main- 
tained without  violating  the  plain  meaning  of  the  statute,  be 
surrendered  to  a  private  interest.  Bv  the  application  of  this 
rule,  it  is  to  be  determined  whether  the  City  Council  has  the 
power  to  prohibit  the  establishment  of  other  burial  places 
within  the  limits  of  the  city,  than  such  as  the  City  Council 
may  authorize  and  appoint ;  and  forbid  the  burial  of  the  dead 
in  any  other  than  the  burial  places  which  may  be  established 
by  its  authority. 

In  all  ages,  and  among  all  people,  the  burial  of  the  dead 
has  been  the  subject  of  religious  and  public  care,  that  it 
should  be  done  with  due  respect  and  in  a  manner  not  offensive 
to  survivors.  The  funeral  rights  of  the  Egyptians  were 
ordered  by  the  priests.  In  Greece  they  were,  in  some  mea- 
sure, the  care  of  Government.  In  Rome,  by  the  law  of  the 
twelve  tables,  it  was  ordered  ^hominemmortuufnin  urbe  ne 
sepelito  neve  victniiaie.^  AU  nations,  the  most  refined  and  the 
most  barbarous,  in  all  times,  have  manifested  a  sedulous 
care  and  attention  to  the  rites  of  sepulture.  Reverence  for  the 
dead,  decency,  public  health,  comtort  and  convenience,  are  all 
concerned  in  the  proper  regulation  of  burial.  The  evils  re- 
sulting from  its  neglect  are,  principally,  to  be  apprehended 
in  the  crowded  population  of  cities,  and  it,  therefore,  most 
properly  pertains  to  municipal  government.    In  the  preamble 
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of  the  Act  incorporating  the  city,  the  Legislature  declared|  CtuMojKtnm^ 
(when  the  city  was  inconsiderable,  compared  with  its  present^  Jan.i86a  ^ 
extent)  **  that  it  had  been  found  impracticable,  and,  probably,  ^.    '^ 
would  become  thereafter  more  so,  for  them  to  devise,  con-  ^**7^|*'"*^ 
sider,  deliberate  on,  and  determine  all  such  laws  and.regula-Bpc'stChiiKh. 
tions  as  emergencies,  or  the  local  circumstances  of  the  city  ' 
may,  from  time  to  time,  require,"  and  thus  relinquished  to  the 
municipal  authorities  of  the  city,  their  power  of  legislation  in 
all  (hose  matters  that  concerned  its  order,  convenience  and 
welfare,  which  they  conceived  they  were  not  qualified  to 
exercise. 

When  power  is  conferred  on  the  City  Council  to  pass  every 
bye-law  or  regulation  that  shall  appear  to  them  requisite  and 
necessary  for  the  security,  welfare  and  convenience  of  the 
city,  can  it  be  the  proper  construction  of  the  Act  to  except, 
from  this  large  and  unaefined  ground,  the  authority  to  regch 
late  the  burial  of  the  dead?  This  authority  is  expressed  in 
the  very  terms  of  the  grant.  In  what  can  the  welfare  and 
the  convenience  of  the  corporators  be  more  concerned  than 
in  this?  May  not  the  City  Council  regulate  the  time  of 
burial  so  that  it  shall  not  be  done  at  unseasonable  hours  of 
the  night  ?May  it  not  protect  the  health  of  the  citizens  against 
the  noxious  effluvia  of  decomposition,  by  ordering  the  man- 
ner of  interment?  And,  moiBt  of  all,  may  it  not  enforce  a 
becoming  reverence  for  the  dead,  and  maintain  and  cherish 
that  sentiment  among  the  citizens  which  familiarity  and 
neglect  have  so  great  tendency  to  impair,  by  prohibiting  in- 
terment in  private  gardens,  and  yards,  and  bye-places  of  the 
city ;  and  snail  the  City  Council  be  restrainecl  in  the  exercise 
of  this  power,  so  necessary  to  the  public  welfare,  and  so  salu- 
tary in  Its  moral  influence,  by  a  private  interest  ?  Shall  the 
owner  of  a  city  lot  be  upheld,  by  the  court,  in  his  appeal  to 
vindicate  his  absolute  dominion  in  the  soil,  and  bis  right  to 
use  it  as  he  pleases  ?  Such  a  claim  would  equal,  in  intensi- 
ty of  selfishness,  the  example  put  ty  Lord  Bacon,  of  the 
man  who  would  set  his  neighbour's  house  a- fire  to  roast  his 
egg.  A  construction  of  the  charter  of  the  citv,  resulting  in 
the  recognition  of  a  claim  so  irrational,  would  oe  rebuked  by 
the  vigorous  common  sense  of  the  rule,  that  the  law  will 
never,  by  any  construction,  advance  a  private  interest  to  the 
destruction  of  a  public;  but,  oa  the  pontrary,  will  advance 
the  public  interest,  as  far  as  it  is  possible,  though  it  be  to  the 
prejudice  of  a  private  one. 

If  the  power  to  prohibit  interments  in  particular  places,  be 
granted^  a  power  results  to  license  interments  in  other  places; 
and  if  interments  in  any  place  may  be  prohibited,  they  may 
be  prohibited  in  the  place  or  ground  which  the  defendants 
have  established  for  that  purpose. 

It  has  been  argued  that  the  general  grant  of  power  should 
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OmAwumw,  be  rattricted  to  the  sobjecte  particQiarly  enumerated.    But  it 
^  Jan.  186a  ^  j^  pjj^j^  n^^^  ^re  meotionea  pnly  as  the  most  obvioas  sub- 
^      J     ^ J^^  ®^  municipal  care.    Any  attempt  to  enumerate  them  all, 
City  cooncii  jj^^^i  YitLYe  been  futile.    The  Legislature,  sensible  how  in- 
Bp('atClu»elL  complete  the  enumeration  was,  in  order  to  supply  all  omia- 
sionSy  added  the  power  "  in  general,  to  make  and  establish 
every  other  bye-law  or  regulation  that  shall  appear  to  them 
requisite  and  necessary  for  the  welfare/'  ice.    The  words, 
''  and  in  general/'  can  have  no  other  meaning  than  to  nega- 
tive any  implied  limitation  of  the  power  to  the  particulars 
mentioned,  and  to  declare  an  unrestricted  grant.    The  same 
intention  is  expressed  in  the  power  to  pass  ^' every  other" 
bye-law,  &c.    The  grant  of  a  geneml  power  could  not  be 
made  in  terms  more  explicit  and  free  from  ambiguity,  than 
when  it  is  given  to  make  rules  and  ordinances  on  particular 
subjects,  "  and,  in  geneml,"  to  make  and  establish  '^  e very- 
other  bye-law  or  ra^ulation,  that  shall  appear  to  them  requi- 
site and  necessary  for  the  security,  welfare  and  convenience 
cmT  the  city,  or  for  preserving  peace,  order  and  good  govern- 
ment within  the  same." 

In  deciding  the  question  of  the  power  of  the  City  Council 
to  pass  the  ordinance,  the  necessity  or  expediency  of  its  en- 
actment has  not  been  considered.  That  has  been  assumed. 
If  the  power  exists,  the  court  has  no  jurisdiction  to  control 
the  discretion  of  the  City  Council  in  its  exercise,  provided 
it  be  exercised  consistently  with  the  laws  and  constitution  of 
the  State.  No  violation  of  either  is  apparent  in  the  provi- 
sions of  the '  ordinance.  It  is  not  necessary  to  the  existence 
of  the  power,  that  there  be  a  present  occasion  for  its  exer- 
cise. It  is  sufficient  that  a  future  emergency  may  demand 
it.  The  power  to  make  every  and*any  ordinance  or  regula- 
tion that  may  be  necessary,  will  be  supplied  from  the  grant 
of  the  charter,  when  circumstances  may  call  for  its  exercise. 
The  province  of  the  court  is,  merely  to  declare  whether  the 
power  is  granted.  It  is  sufficient  to  establish  the  grant  that 
the  power  ia  or  may  be  necessary  for  the  welfare  a»l  govern- 
ment of  the  City.  The  City  Council  has  exclusively  the 
authority  tp  determine  when  the  occasion  may  exist  for  its 
exercise,  and  the  manner  in  which  it  should  be  applied.  If 
an  ordinance  be  exceptionable  on  these  grounds,  an  appeal 
against  its  enforcement  lies  only  to  the  corporators.  An  ar- 
gument conclusively  confirmatory  of  the  policy  and  necessity 
of  the  ordinance,  is  afforded  by  the  fact,  that  during  fourteen 
years  it  has  remained  in  force,  though  opportunities  to  repeal 
it  have  been  presented  to  the  corporators  by  as  many^  annual 
elections. 

It  has  been  objected  further,  that  the  City  Council  has  no 
power  to  prohibit  by  ordinance,  what  was  before  lawful.  If 
it  be  meant  that  the  City  Council  cannot  prohibit  the  exercise 
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of  any  right,  priFilege  or  exemption,  claimed  by  L^slative  CBAftLuioir, 
grant  or  sanction,  the  objection  has  no  application  to  the^  Jan.  1850.  ^ 
ordinance.    The  defendants  assert  no  lawful  claim,  under'        ^      ' 
any  previous  ordinance  of  the  city ;  and  if  they  did^  it  is    ^"^^^^^ 
plain  the  power  which  enacted  an  ordinance  may  repeal  it,      ciaric. 
unless  the  rights  or  privileges  it  conferred  might  be  claimed 
in  the  nature  of  a  contract.    And  if  by  what  is  lawful,  is 
intended  what  is  not  prohibited  by  law,  the  objection  would 
divest  the  City  Council  of  the  whole  power  to  make  ordi- 
nances for  police  regulation. 

That  the  ordinance  operates  partially,  is  another  objection 
which  has  been  suggested.  An  impression  of  this  kind  has, 
probably,  induced  me  complaint  or  the  defendants.  But  it 
creates  no  personal  disability,  nor  exacts  a  penalty  against 
individuals.  It  lays  down  one  clear  and  certain  rule  for  all 
persons,  and  is  both  known  and  invariable,  and  may  claim 
the  encomiums  which  Lord  Coke  bestows  on  a  Statute 
which  '<  uno  ore  amfies  alloquiiur/*  If  the  ordinance  were 
directed  against  the  Wentworth  Street  Baptist  Church,  the 
complaint  might  be  just,  that  it  created  a  personal  disability 
and  enacted  individual  penalties.  But  all  other  persons  are 
equally  prohibited,  and  would  equally  be  amenable  for  a 
violation  of  the  ordinance  if  they  should  do  what  it  forbids. 

The  motion  is  granted. 

KiCHAROsoN,  O'Neall  and  Evans,  JJ.  concurred. 
Motion  grantei. 


The  Staie  v.  Mn  W.  Clark. 

A  denial  of  goik  is  not  excluded  hy  the  terms  of  the  rale  which  exehides  eon&e- 
stone,  nor  it  it  excluded  by  the  veeion  of  the  rale.  The  dmiel  of  the  prisoner 
that  he  hnd  been  near  the  place  of  the  theft,  or  had  even  seen  the  stolen  goods, 
anay  be  given  in  evidenoe  and  shown  to  be  untrae,  for  the  purpose  of  esta- 
blishing his  guilt 

Though  the  piisoner  cannot  be  eoniicted  by  his  confiMsidn  of  a  fact  tending  to 
criminate  lumeel(  yet  his  statement  of  the  iact  may  be  reoeiTed  in  eridence, 
and  his  knowledge  of  the  fiict  may  be  connected  with  proof  of  its  existence,  so 
thathis  guilt  may  be  in&rred. 

The  rules  of  evidence  are  directed  to  the  proof  of  the  issue  by  competent  testimo- 
ny. They  do  not  require  that  all  the  witnesses  who  may  have  been  present 
when  the  offence  was  committed,  or  who  may  be  supposed  to  possess  informa- 
tion respecting  it,  should  be  produced.  If  the  case  be  fully  proved,  the  Terdict 
will  not  be  set  aside  on  the  suggestion  that,«if  a  certain  Witness  had  been  cal- 
led tor  the  prosecution,  he  would  or  might  btfve  giren  evidence  to  show  the 
prisoner's  innocence  in  Court.    If  any  doubt  antes  respecthig  the  guih  of  the 
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CHiUiSSTOir,     prisoner,  fiom  the  obseurity  which  rests  on  any  material  eirciunstances  of  the 

Jan .  1850.       offence,  that  is  considered  by  the  jury. 

^         V        -^  The  obTions  and  necessary  condition  of  the  presumption  of  larceny,  from  the 

The  State        possession  of  the  article  unaccounted  for,  is  that  it  should  have  been  stolen; 

Gluk  ^^  where  the  evidence  against  the  prisoner  was  not  limited  to  the  presumption 

arising  from  possession,  and  where  the  whole  cTidence  was  brought  to  the 

▼iew  of  the  jury,  which  sufficiently  established  the  fiict  that  the  article  was 

stolen  and  that  the  prisoner  was  the  thief,  the  Court  will  not  disturb  the  ver- 

diet 

^  Before  Frost,  J.  aZ  Charleston^  October ^  1849. 

John  W.  Clark  was  indicted  for  stealing  a  diamond  breast 
pin.  Mr.  Oakly  testified  that  the  pin  (which  was  produced,) 
was  his  property.  He  had  put  it  in  his  bureau  drawer  the 
night  before  it  was  missed.  He  rose  by  sun  rise,  and  when 
he  was  at  breakfast  at  the  hotel,  he  received  a  message  from 
Mrs.  Brown,  who  lodged  in  his  house,  that  the  pin  was  mis- 
sing. He  was  told  by  a  servant  that  a  person  had  been  seen 
in  the  house,  whose  person  she  described.  Ue  did  not  know 
Clark.  Some  person  might  have  gone  into  his  room  after  he 
left  it  in  the  morning.  His  suspicions  were  directed,  by  what 
his  servant  told  him,  to  the  OtierUlas^  a  band  of  villains  then 
infesting  Charleston  Neck.  These  persons  he  knew  were  in 
the  habit  of  purchasing  cigars  &c.  at  the  shop  of  one  Fahn- 
stock,  and  he  thought  Fahnstock  knew  where  the  pin  was. 
He  sent  Mrs.  Brown  to  Fahnstock,  and  may  have  told  her  to 
say  he  would  not  prosecute  if  the  pin  was  returned.  Sknry 
B,  Roach  saw  the  pin  in  Clark's  possession.  Clark  said  a 
girl  in  Havana  had  given  it  to  him,  from  whi6h  place  he  had 
returned  not  long  before.  Roach  afterwards  saw  Clark  with 
the  pin,  in  the  shop  of  Lowry,  a  jeweller.  Clark  and  Lowry 
were  trading  for  an  exchange  of  the  pin  for  some  jewelry; 
Lowry  offered  a  watch  ana  chain,  and  two  rings,  for  it. 
Roach  went  out,  and  soon  after  Clark  came  out,  with  two 
rings  on  his  finger,  which  he  said  Lowry  had  let  him  have 
to  sell.  Roach  suspected  the  pin  was  stolen,  as  he  said,  be- 
cause Clark  was  trading  it  for  so  little.  Oakly  said  he  had 
taken  it  in  payment  of  a  debt  of  twelve  hundred  dollars,  and 
had  been  offered  three  hundred  dollars  for  it.  Fahnstock  had 
a  child  by  a  negro  eirl,  the  property  of  Oakly :  and  he  was 
induced  to  aid  in  the  recovery  of  the  pin  by  the  threat  of 
Mrs.  Brown,  that  if  the  pin  were  not  restored,  the  child  should 
be  sold.  Fahnstock  accordingly  prevailed  on  Roach  to  assist 
him.  Roach  told  him  Clark  had  traded  the  pin  to  Lowry. 
Hoach  saw  Clark,  who  was  willing  to  assist  Fahnstock  to 
r  get  it  back.    The  three  went  to  see  Lowry ;  they  met  Dill. 

who  said  the  pin  had  been  pawned  for  thirty-five  dollars,  and 
if  Fahnstock  and  Clark  would  pay  that  an;iount,  the  pin 
should  be  restored.    This  was  a  mere  device  of  Dill  and 
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Lowry  to  enforce  payment  of  that  sum,  alleged  to  be  due  by  ^J**"™*! 
Clark  to  Lowry  for  the  jewelry  he  had  taken.  It  seemed,  ^  Jm-igSO- 
however,  that  the  rings  had  been  returned  by  Clark  to  Low- 
ry. FcJinstock^  being  sworn,  was  proceeding  to  relate  a  con- 
versation between  himself  and  Clark ;  the  first  time  Clark 
came  with  Roach  to  him,  Clark  said  to  Fahnstock,  "I  hear 
you  have  said  I  stole  the  pin ;"  Fahnstock  said  he  had  not 
said  so,  but  added,  he  was  sure  it  was  among  them,  [the 
Guerillas,]  and  if  he  could  get  the  pin,  he  would  guaranty 
nothing  should  be  said  about  it."  The  attorney  for  thede-^ 
fendant,  assuming  that  Fahnstock  was  about  to  disclose  con- 
fessions of  Clark,  objected  to  the  admission  of  sueh  confessions 
in  evidence.  The  objection  was  overruled.  Fahnstock  pro- 
ceeded to  state  that  "Clark  said  he  knew  where  the  pin 
was;  it  was  in  the  country,  and  he  would  write  for  it,  and 
could  get  it  in  a  week  ;  F.  said  that  would  not  do,  he  must 
have  the  pin,  it  was  in  town ;  Clark  then  said,  to-morrow,  at 
2  9'clock,  you  shall  have  it :  F.  said,  if  he  could  get  (he  pin, 
that  was  all  he  wanted,  ana  the  matter  would  be  dropped.'^ 
On  the  cross-examination  Fahnstock  said,  "Clark  never  ac- 
knowledged he  had  stolen  the  pin,  nor  how  he  got  it,  nor  if 
he  had  it."  The  next  day  Fahnstock  and  Roach  went  to 
look  for  Clark,  and  found  him.  He  told  them  they  should 
have  the  pin  the  next  day.  He  appeared  very  willing  to  as- 
sist Fahnstock.  The  same  evening  Fahnstock  went  to  find 
Lowry;  Roach  was  with  Fahnstock;  they  found  Lowry  at 
his  hotel ;  Dill  and  some  others  joined  them;  Dill  said  the 
pin  could  not  be  got  unless  the  sum  of  thirty-five  dollars  was 
produced.  Clark  went  off  to  get  it,  and  came  with  twenty- 
eight,  which  he  paid  to  Lowry.  Fahnstock  promised  to  pay 
the  balance  the  next  day.  The  pin  was  delivered  to  Fahn- 
stock and  restored  to  Oakly. 

«The  jury  were  advised,  that  it  was  not  necessary  for  the 
State  to  produce  Mrs.  Brown  as  a  witness ;  and,  assuming 
that  Oakly  had  proved  the  pin  to  have  been  stolen—  that  the 
possession  of  it  by  Clark  raised  the  presumption  that  he  had 
stolen  it,  if  he  did  not  show  that  he  got  it  honestly.  They 
found  Clark  guilty. 

A  motion  was  made  for  a  new  trial,  m  behalf  of  the  de- 
fendant, on  the  grounds : 

1st.  Because  the  declarations  of  the  prisoner  were  admitted 
m  evidence,  although  it  was  proved  that  he  made  none  be- 
fore assurances  had  been  given  to  him  by  the  person  employed 
by  the  owner  of  the  property  charged  to  be  stolen  for  its  re- 
covery, that  he  should  not  be  prosecuted  if  he  would  aid 
him  in  its  restitution.  - 

Sid.  Because  there  was  no  other  proof  that  the  breast  pin 
was  stolen,  except  the  testimony  of  the  owner,  that  he  had 
left  it  in  his  bed-room,  where  one  Mrls.  Brown  was  staying, 

'       40 
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C^HARLi^N,  and  that  he  was  informed  by  her  that  the  said  pin  had  been 

^  stolen ;  that  this  evidence  of  the  felonious  taking  wls  incom* 

Th  stata    P®^®°^>  ^^^  Mts.  Bfown  could  and  should  have  been  pro- 

\         duced  as  a  witness  to  prove  the  loss  of  the  property. 
Clark.  3d.  Because  his  Honor  charged  the  jury,  that  the  possession 

of  the  breast  pin  by  the  prisoner  was  presumptive  evidence 
of  his  having  stolen  it ;  whereas,  it  is  respectfully  submitted, 
that  his  Honor  should  have  charged,  that  such  presumption 
could  only  arise  when  the  jury  should  have  been  satisfied 
that  the  property  had  been  actually  stolen. 
4th.  Because  the  verdict  was  contrary  to  law  and  evidence. 

Northrop  ^  Pressly,  for  the  motion. 
Hayne,  Attorney  General,  contra. 

Curia,  per  Frost,  J. — It  is  clear  that  Fahnstock,  who 
engaged  in  the  endeavor  to  recover  the  pin  from  personal  in- 
terest, was,  in  no  sense,  a  person  in  authority.  It  is  unneces- 
sary to  determine  whether,  if  Clark  liad  been  induced  to 
make  a  confession,  by  the  assurance  of  Fahnstock,  that  "  if 
he  could  get  the  pin,  he  would  guaranty  nothing  should  be 
said  about  it,"  such  confession  would  have  been  admissible. 
No  confession  was,  in  fact,  made  ;  Fahnstock  said  that  Clark 
"never  acknowledged  that  he  had  stolen  the  pin,  nor  how  he 
got  it,  nor  if  he  had  it."  Claik  was  not  alarmed.  Fahnstock 
was  one  of  his  familiars.  He  was  not  betrayed  into  any 
criminating  admission.  He  said,  '*  he  knew  where  the  pia 
was  ;  it  was  in  the  country ;  he  would  write  for  it  and  get  it 
'  in  a  week ;"  and  being  told  that  would  not  do,  he  said,  "  to- 

morrow at  two  o'clock  you  shall  have  it."  By  these  decla- 
rations, Clark  did  not  charge  himself  with  tl\e  larceny.  On 
the  contrary,  he  exculpated  hiniself  and  tried  to  divert  the 
attention  of  Fahnstock  to  some  person  in  the  country.  A 
denial  of  guilt  is  not  excluded  by  the  terms  of  the  rule  which 
excludes  confessions,  nor  is  it  excluded  by  the  reason  of  the 
rule.  Extorted  conlessions  are  rejected,  from  an  apprehen- 
sion that,  in  order  to  obtain  relief  from  present  and  m tolera- 
ble distress  and  anguish,  the  prisoner  may  be  betrayed  falsely 
to  accuse  himself,  by  the  agitation  of  fear  or  the  hope  of  en- 
gaging the  clemency  of  his  accusers,  inspired  by  the  induce- 
ments held  out  to  him  to  make  a  confession.  The  denial  of 
the  prisoner  that  he  had  been  near  the  place  of  the  theft,  or 
had  ever  ^een  the  stolen  goods,  may  be  given  in  evidence  and 
shewn  to  be  untrue,  for  the  purpose  of  establishing  his  guilt. 

Even  if  what  Clark  said  to  Fahnstock  was  to  be  governed 
by  the  rules  which  apply  to  confessions,  it  is  not  true,  as  has 
been  argued,  that  if  a  confession  cannot  be  admitted,  no  evi- 
dence can  be  received  of  what  the  prisoner  said,  though  it 
does  not  amount  to  a  confession,  and  is  not  offered  as  an  ad- 
mission of  his  guilt.  When  a  confession,  improperly  obtain- 
ed, cannot  be  admitted,  yet  so  much  of  the  confession  as 
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relates  strictly  to  the  fact  discovered  by  it,  may  be  given  in  CHAaLBsrow, 
evidence.    The  fact  that  the  witness  was  directed  by  the  ^  ""•  ^^^'  ^ 
prisoner  where  lo  find  the  goods,  and  his  having  found  them^     T''       ' 
accordingly,  should  be  submitted  to  the  jury ;  but  not  the         ^ 
acknowledgment  of  the  prisoner's  having  stolen  or  put  them      ciark. 
there ;  which  is  to  be  collected  or  not  from  all  the  circum- 
stances of  the  case.    Such  confession  is  evidence  of  the /acf 
that  the  prisoner  was  acquainted  with  the  place  of  deposit ; 
and  so  far  as  such  knowledge  goes,  it  is  evidence  against  him. 
Though  the  prisoner  cannot  be  convicted  by  his  confession  of 
a  fact  tending  to  criminate  himself,  yet  his  statement  of  the 
fact  may  be  received  in  evidence,  and  hii  knowledge  of  the 
fact  may  be  connected  with  proof  of  its  existence,  so  that  hisi  Craiich.265. 
guilt  may  be  inferred.  2  East  P.  c. 

The  taking  and  carrying  away  of  personal  chattels  is  fel-      ^' 
onious,  when  they  are  taken  against  the  will  of  the  owner,  in 
his  absence,  or  in  a  clandestine  manner ;  and  when  the  taker  Roscoe  Crim. 
intends  fraudulently  to  deprive  the  owner  of  his  whole  inter-   fi^id-  534. 
est  in  the  property,  against  his  will.    Oakly,  the  owner  of  the 
pin,  testifies  that  he  had  put  the  pin  in  his  bureau  drawer 
at  night,  and  the  next  morning  it  was  missing,  and  had  been 
taken  without  his  knowledge  and  against  his  consent.    The  ' 

testimony  of  Oakly,  in  the  second  ground  of  appeal,  is  af- 
firmed to  be  incompetent,  because  Mrs.  Brown,  who  lodged 
in  the  house,  first  informed  him  that  the  pin  was  stolen,  and 
she  could  and  should  have  been  introduced  as  a  witness. — 
The  incompetency  of  the  evidence  has  not  been  assumed  in 
the  argument ;  but  it  has  been  urged,  as  a  ground  for  a  new 
trial,  that  Mrs.  Brown  was  not  called  for  the  State. 

The  rules  of  evidence  are  directed  to  the  pnoof  of  the  issue 
by  competent  testimony.  They  do  not  require  that  all  the 
witnesses  who  may  be  present  when  the  offence  was  commit- 
tedy  or  who  may  be  supposed  to  possess  information  respect- 
ing it,  should  be  produced.  If  the  case  be  fully  proved,  the 
verdict  will  not  be  set  aside,  on  the  suggestion  that  if,  a  cer- 
tain witness  had  been  called  for  the  prosecution,  he  would  or 
might  have  given  evidence  to  show  the  prisoner's  innocence 
in  Court.  If  any  doubt  arises  respecting  the  guilt  of  the 
prisoner,  from  the  obscurity  which  rests  on  any  material  cir- 
cumstances of  the  offence,  that  is  considered  by  the  jury. — 
In  this  case,  the  verdict  is  supported  by  satisfactory  evidence. 
The  possession  of  a  valuable  diamond  pin,  which  the  defen- 
dant could  not  honestly  have  acquired;  the  trading  of  it  so 
much  below  its  value  as  to  produce  the  conviction  of  his 
companion  that  it  was  stolen  ;  the  false  account  of  the  man- 
ner in  which  he  got  possession ;  his  statement  that  the  pin 
was  in  the  country,  when  he  had  traded  it  to  Lowry ;  his 
anxiety  to  recover  it  when  he  was  required  to  produce  it, 
connected  with  his  desperate  character,  supplied  a  degree  of 
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Charleston,  proof  greater  than  is  cotQinonly  produced  in  a  case  of  lareeny. 

jaiL  1860.  ^  With  this  evidence  before  them,  the  jury  could  and  did  prop- 

"jpc      *  erly  estimate  the  force  of  the  objection  urged  with  great  zeal 

The^state    ^^^  jyf^g  Brown  knew  all  about  the  carrying  off  of  the  pie, 

Clark,      that  she  might  have  taken  it  herself,  and  prove  that  it  Dad 

never  been  stolen-;  and  if  produced  that  she  would  make 

clear  the  innocence  of  the  prisoner.    She  had  no  custody  or 

charge  of  the  pin ;  the  prisoner  never  affected  to  have  got  it 

from  her,  nor  to  trace  his  possession  of  it  to  her,  nor  give  any 

credible  account  how  he  got  it.    To  giant  a  new  trial  on  the 

surmise  that  Mrs.  Brown's  testimony  would  have  acquitted 

the  prisoner,  would  be  to  abandon  what  is  substantial,  and 

catch  at  a  shadow. 

On  the  third  ground  of  appeal,  it  is  sufficient  to  remark, 
that  it  is  the  obvious  and  necessary  condition  of  the  presump- 
tion of  larceny,  from  the  possession  of  the  pin  unaccounted 
for,  that  the  pin  should  have  been  stolen.  But  the  evidence 
against  the  prisoner  was  not  limited  to  the  presumptiou  aris- 
ing from  possession.  The  whole  evidence  was  brought  to 
the  view  of  the  jury,  which  establishes  the  fact  that  the  pin 
was  stolen,  and  that  the  prisoner  was  the  thief,  sufficiently  to 
prevent  this  court  from  disturbing  the  verdict. 
The  motion  is  refused. 

O'Neall  and  Evans,  JJ.,  concurred. 

Richardson,  J.,  dissenting. — ^In  this  case  the  Jury  were 
advised,  that  it  was  not  necessary  for  the  State  to  produce 
Mrs.  Brown  as  a  witness ;  and,  assuming  that  Oakly  had 
proved  the  pin  to  have  been  stolen — that  the  possession  of  it 
by  Clark,  raised  the  presumption  that  he  had  stolen  it,  if  he 
^  did  not  show  that  he  got  it  honestly. 

They  found  Clark  guilty  of  the  felony,  and  the  notice  of 
appeal  is  as  follows : 

''2d.  Because  there  was  no  other  proof  that  the  breast-pin 
was  stolen,  except  the  testimony  of  the  owner,  that  he  bad 
left  it  in  his  bed  room,  where  one  Mrs.  Brown  was  staying, 
and  that  he  was  informed  by  her  that  the  said  pin  had  been 
stolen  ;  that  this  evidence  of  the  felonious  taking,  was  incom- 
petent, and  Mrs.  Brown  could  and  should  have  been  pro- 
duced as  a  witness,  to  prove  the  loss  of  the  property. 

3d.  Because  his  Honor  charged  the  jury  that  the  possession 
of  the  breast  pin  by  the  prisoner  was  presumptive  evidence 
of  his  having  stolen  it ;  whereas,  it  is  respectfully  submitted, 
that  his  Honor  should  have  charged,  that  such  presumption 
could  only  arise  when  the  jury  should  have  been  satisfied 
that  the  properly  had  been  actually  stolen. 

4th.  Because  the  verdict  was  contrary  to  law  and  evidence." 

The  argument  under  these  grounds  is,  that  the  felony 
charged  was  assumed  to  have  been  committed  upon  the  bare 
^suspicions  of  Mr.  Oakly,  the  owner  of  the  pin,  which  suspi- 
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cioDs  had  been  put  into  his  head  by  another  person,  (Mrs.  CaABLurov, 
Brown,}  without  adducing  Mrs.  Brown  herself,  who  was  wilh- ,/*^^*^' 
in  the  control  and  reach  of  the  prosecuting  officer  ^  and  that  TT^      * 
the  presiding  judge  indicated  to  the  jury,  that  they  might,  *^ 

upon  such  evidence,  assume  the  felony  to  have  been  proved ; 
and  that  being  once  assumed,  the  possession  of  Clark  raised 
a  presumption  that  he  had  stolen  the  pin. 

Let  us  consider  this  aigument  and  these  judicial  positions. 

In  every  prosecution  for  a  felony,  the  primary  object  is, 
first  to  prove  that  the  alleged  felony  hits  been  committed  by 
some  one.* 

This  is  the  reason  why  the  owner  or  keeper  of  the  thing 
stolen,  is  invariably  required.  Without  such  a  person  depos- 
ing, to  the  felony,  th»  taking  of  the  thing  can  rarely  be  called 
a  felcmious  takms,  unless  you  pervert  the  law  and  assume 
guilt  in  the  defondant,  instead  or  innocence. 

It  is,  after  such  foundation  for  the  prosecution,  i.  e.,  the 
felony  proved,  that  the  presumption  from  the  bare  possession 
by  the  accused,  arises. 

If  I  have  conceived  the  evidence  adduced  rightly,  and  ex- 
pounded the  law  applicable  to  the  case,  the  presumption  of 
guilt  against  Clark  has  been  assumed  upon  a  previous  as- 
sumption of  a  felony  never  proved. 

If,  for  instance,  A  were  detected  riding  off  upon  the  horse 
of  B,  at  daylight,  there  can  be  no  presumption  that  A  stole 
the  horse.  For  that  he  might  have  got  him  honestly,  is 
the  natural,  true  and  legal  presumption,  until  B  shall  have 
deposed  that  the  horse  had  been  stolen  from  him. 

And  then,  and  not  till  then,  may  A  be  found  guily  of  the 
felony  upon  the  presumption ;  unless  he  explains  such  pos- 
session to  have  b^n  of  a  fair  character.  Any  other  meaning, 
if  attached  to  the  rule,  would  be  assuming  the  defendant 
guilty,  till  he  proved  his  innocence. 

This  exposition  of  the  rule  of  presumptive  guilt,  gives  the 
reason  of  another  important  rule  of  the  criminal  code — that 
the  State  is  bound  to  lay  before  the  Court  the  entire  evidence 
against  the  accused,  or  give  a  reason  for  its  non-introduction, 
as  that  it  cannot  be  had,  or  is  evidently  superfluous,  or  the 
like. 

This  is  also  a  very  important  rule  in  conducting  criminal 
prosecutions,  and  which  I  think  has  been  too  much  disregard- 
ed in  the  case  before  the  Court.  And  I  must  acknowledge 
that  the  same  objection  to  the  verdict  in  the  case  of  the  State 
V.  James  P.  Teidematij  arising  from  the  absence  of  Nelme, 
the  Rail  Road  officer,  struck  my  understanding,  though  not 
to  the  same  extent  as  in  this  case.  There  was  in  that  case, 
as  well  as  in  this,  too  short  proof  of  the  supposed  felony. — 
And  the  cause  of  my  writing  this  dissenting  opinon,  is  that  I 
would  restrain  a  practice  of  omitting  essential  and  satisfacto- 
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Crarlestok,  rjr  evidence  in  every  prosecation  for  felony,  and  of  resting 
Jan.  1860.    jqq  much  upon  the  presumption  of  guilt,  in  an  unknown,  ob- 

'^ ^       '  scure  or  bad  man,  whose  legal  rights  are  to  be  lawfully  pro- 

TheState    tected  by  the  Court,  however  demeritorious  the  individual 

Ctaik.      may  be. 

The  common  law  is  a  code  of  severe  punishments.  The 
object  seems  to  be  ta  eradicate  mischiefs  by  severe  inflictions. 
But  the  same  code  bears  lightly  and  kindly,  humanely  and 
generously,  upon  the  person  accused  of  crime.  It  seems  as 
though  in  carrying  5n  prosecutions,  it  would  follow  almost 
the  converse  rule  of  the  former  severe  spirit,  in  its  punish- 
ments. 

And  hence  arises  the  many  humane  rules  laid  down  by 
all  the  criminal  writers,  to  enable  the  aocu^  to  escape,  un- 
less the  evidence  of  his  felony  be  plenary  and  convincing. 

Until  so  much  evidence  be  adduced  against  him,  he  is  pre- 
sumed to  be  innocent.  It  should  be  ever  borne  in  mind,  that 
such  presumptions  of  guilt  are  not  presumptions  of  law,  but 
are  merely  conclusions  permitted  under  a  certain  state  of  facts. 

It  is  the  same  rule  that  points  out  the  reasons  of  the  dis- 
tinction between  appeals  from  verdicts  of  guilty  in  criminal 
cases,  and  verdicts  in  civil  actions. 

In  civil  actions  the  end  is  to  quiet  litigation ;  and  hence  it 
is,  that  Courts  avoid  disturbing  verdicts  in  such  cases.  But 
in  criminal  prosecutions.  Courts  more  readily  interfere,  in  or- 
der to  restrict  verdicts  to  cases  of  guilt  clearly  proved,  lest  the 
innocent  should  be,  even  peradventure,  punished. 
.  He  that  does  not  conceive  of  the  distinctions  I  have  laid 
down  between  the  punishment  of  crime  and  the  evidence  re- 
quired to  prove  a  particular  instance,  and  also  of  the  distinc- 
tion between  appeals  from  criminal  convictions,  and  verdicts 
in  civil  actions,  has  mistaken  the  essential  texture  of  the 
common  law ;  and  I  will  add,  from  such  confusion  of  ^vetY 
opposite  rules  arises  full  one-half  of  the  discontent  with  the 
common  law  code  of  punishments  and  prosecutions ;  whence 
proceeds  the  notion  of  a  greater  acerbity  than  really  exists. 

Now,  to  apply  this  (somewhat  discursive)  exposition  of 
criminal  evidence,  would  it  not  be  better  to  grant  a  new 
trial  to  Clark,  and  to  let  him  be  convicted  upon  the  more 
plenary  evidence  of  Mrs.  Brown  touching  the  felonious  tak- 
ing of  the  pin,  which  is  the  condition  precedent  to  any  pre- 
sumption against  the  defendant  ? 
Vide  ante.  I  should  say  so,  and  also  in  the  case  of  Tiedeman,  by  ad- 
ducing Mr.  Nelme,  who  would  as  probably  prove  the  felonious 
taking  of  the  hats,  and  render  the  conviction  satisfactory. — 
Whereas  the  evidence  adduced,  while  it  tended  strongly  to 
implicate  a  suspected  shopkeeper  and  a  guerilla,  in  receiving 
goods,  but  which  goods  were  by  no  means  clearly  proved  to 
have  been  feloniously  taken,  entirely  lacked  the  very  founda- 
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tion,  without  which  the  presumption  of  guilt  could  not  arise.  ^f^^fiSJ*' 

In  the  case  of  Teideman,  there  was  another  ground  taken,  ^  J*°-  ^^' 
to  wit :  that  "in  commenting  on  the  defect  of  any  evidence  T~^^     "^ 
that  Caesar  had  any  thing  to  do  with  the  box,  the  Judge  re-    ^  ^^^ 
marked  to  the  jury  that  it  might  be  explained  by  the  late  ap-      Seeba. 
pearance  of  the  witness  Nelptie.    But  the  jury  were  promptly 
and  decisively  told  that  this  observation  was  not  intended  to 
supply  evidence,  but  only  to  account  for  the  omission  by  the 
Attorney  General,  to  produce  evidence  to  that  point/' 

Upon  this  ground  for  a  new  trial,  the  counsel  urged  that    > 
the  error  of  the  Judge  was  not  entirely  remedied  by  the  re- 
mark, that  this  observation  was  not  intended  to  supply  the 
evidence  of  Nelme,  ice. 

And  I  cannot  but  feel,  from  the  very  correction  of  his  own 

^observation  inadvertently  made  by  the  Judge,  that  it  may 

have  had  undue  weight  with  the  jury  in  inducing  them  so  to 

supply  the  evidence  of  Nelme,  which  was  so  important  to  the 

prosecution. 

In  a  case  of  such  uncertain  influence,  which  we  cannot 
possibly  measure,  I  consider  that  the  defendant  has  claims 
for  a  new  trial,  and  the  prosecution  itself  would  be  more 
satisfactory,  if  the  conviction  of  the  defendant  followed  the 
actual  evidence  of  Nelme.  It  is  very  like  the  case  of  a  Judge 
receiving  incompetent  evidence,  or  rejecting  that  which  is 
competent.  In  such  cases.  Courts  do  not  weigh  the  evidence 
which  has  been  rejected,  but  give  a  new  trial,  lest  injustice 
should  have  been  done  by  the  verdict.  I  have  commented 
on  the  case  of  Tiedeman  as  illustrative  of  the  argument, 
which  I  think  ought  to  induce  the  Court  to  grant  at  least  to 
Clark  a  new  trial,  and  for  the  purpose  of  turther  shewing 
why  I  consider  a  dissenting  opinion  proper,  if  not  necessary. 

Wardlaw,  J. — I  join  in  dissenting  in  Clark's  case. 
Motion  refused. 


The  City  Council  v.  C.  F.  Seebc^.    Same  v.  /  Bahn. 

In  a  tummary  process  under  the  oxdinance  of  the  city  of  Charleston,  against 
loitering,  in  describing  the  negroes  it  is  not  necessary  to  set  forth  either  the 
sex  of  the  negiroes  or  their  names,  or  the  names  of  their  owners. 

Before  the  Recorder,  in  the  City  Court  of  Charleston^ 

February,  1849. 

The  first  case  was  a  summary  process,  under  the  City  Or- 
dinance against  loitering.    The  process  alleged  that  the  de- 
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CBABLBSToir,  fendaiit  did  permit  and  allow  certain  tiegto  slaves,  whose 

Jan.  I860,    names  and  owners  were  unknown,  to  assemble  and  loiter  in 

^ti;;    '^      i^  his  shop,  &c.    The  offence  was  alleged  to  have  been  com- 

City  Council  ^^^^^  ^^  ^j^^  jLst  day  of  April,  1849.    To  this  process  the 

SeelMu'  defendant  demurred  specially,  and  assigned  for  cause,  that 
the  allegation  in  regard  to  '' certain  negro  slaves,  whose 
names  and  owners  were  unknown,"  was  entirely  insufficient 
to  put  the  party  upon  trial  for  the  offence,  and  altogether 
wanting  in  that  certainty  which  the  law  requires  in  criminal 
and  quasi  criminal  cases. 

The  question  was  argued  by  Mr.  Pressly  for  the  defendant, 
and  by  Mr.  Porter,  the  City  Attorney,  for  the  plaintiffs.  Va- 
rious authorities  were  cited.  1  Chitty's  Crim.  Law,  211,  as 
to  the  names  of  third  persons.  So,  2  Bailey,  66,  State  v. 
Crank ;  State  v.  liudolph,  3  Hill,  257 ;  City  v.  Oundenumj 
3  Hill,  75 ;  State  v.  Shroeder,  3  Hill,  61 ;  Oitjf  CouncU  v. 
Johnsmtj  cited  in  3  Hill,  66 ;  case  of  Hill^gas,  1  Spears,  310. 

His  Honor  says:  "I  supported  the  demurrer  principally 
on  the  grQund,  that  one  of  the  circumstances  wnich  must  be 
supposed  to  be  knoton,  that  of  the  sex  of  the  slaves,  should 
be  stated,  although  the  name  of  the  slave,  and  of  the  owner, 
not  being  known,  might  be  dispensed  with.  I  did  not  feel 
that  the  authorities  relied  on  gave  me  any  warrant  to  go  fur- 
ther than  this.  I  should  add,  that  it  appeared  the  Ist  of 
April  was  Sunday,  and  an  argument  was  founded  upon  this 
circumstance,  but  I  did  not  consider  it  as  affecting  the  princi- 
ple upon  which  I  supported  the  demurrer." 

The  second  case  was  a  process  under  the  same  Ordinance 
as  the  preceding  case ;  and  the  only  difference  between  that 
case  and  the  present  was,  that  the  sex  and  number  of  the 
slave,  whose  "  name  and  owner  were  alleged  to  be  unknown," 
was  alleged.  Looking  at  the  nature  of  the  offence,  and  ap- 
plying the  authorities  referred  to  in  this  and  the  former  case, 
the  Recorder  held  that  the  allegation  was  sufficiently  definite 
and  certain,  and  overruled  the  defendant's  demurrer.  The 
case  went  to  the  jury,  who  found  a  verdict  for  the  plaintiffl 

In  the  first  case  the  plamtiff  appealed,  on  the  ffiound  that 
the  process  was  sufficient,  and  the  demurrer  should  have  been 
overruled. 

Porter^  GUy  Attorney^  for  the  motion. 

Pressly^  contra. 

In  the  second  case  the  defendant  appealed,  on  the  ground 
that  the  demurrer  should  have  been  sustained,  the  process 
being  defective. 

Pressly^  for  the  motion. 

Porter^  Oity  Attorney^  contra. 

See  na^  »»      <7Mrta,  per  Richardson,  J.— These  two  cases  depend  up- 

of  City^rS.®*^  the  proper  construction  of  the  6th  sec.  of  the  Cuy  Oidin- 

aacee.      auce  of  March,  1840.    "  No  negro  or  person  of  color,  whetfier 
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bond  or  free,  sHall  be  permitted  to  assemble  or  loiter  in  any  Cbarleston, 

"*■  Jan*  loou.' 


liquor  store,  or  ia  or  abont  the  door  thereof,  &c.  &c.;  and  the    "^ 
owner  or  keeper  of  such  store  &c.,  shall  forfeit  and  pay  a^ 


sum  not  less  than  five  dollars  nor  more  than  twenty  dollars,  ^"y^<>^.<^" 
in  every  case  where  such  negroes  or  persons  of  color  shall  be      Seeba, 
found  assembled  in  his  or  her  store,  or  at  the  door  thereof,  or 
shall  be  found  loitering  or  sitting  down  therein,  or  violating 
any  of  the  provisions  of  this  section  of  the  Ordinance  .con- 
trary to  the  trtie  meaning  thereof." 

This  Ordinance  constitutes  a  police  regulation  for  the  pur- 
pose of  preserving  the  order  of  the  city. 

It  is  evidently  a  law  in  the  nature  of  a  remedial  act,  to 
prevent  a  mischief  and  to  apply  a  remedy.  The  terms  are, 
*^  No  negro  or  person  of  color/'  and  from  the  nature  of  the 
subject  and  the  object  in  view,  the  Ordinance  must  be  con* 
strtied  with  rational  liberality,  so  as  to  make  it  enure  to  its 
proper  and  beneficial  ends. 

Why,  then,  is  it  necessary  to  describe  the  assemblage  of 
negroes  ia  any  other  way  than  in  the  words  of  the  Ordin- 
«uce} 

To  require  the  names  of  the  negroes  or  of  their  own- 
ers or  their  sex,  would  be  requiring,  in  many  cases,  an  im- 
possibility. Snch  assemblages  usually  disperse,  upon  the 
least  alarm,  and  few  can  tell  their  names  or  their  owners's 
names.  And  as  to  their- sex,  it  is  so  easy  to  disguise  it  by  a 
change  of  clothing,  that  the  informer,  although  he  plainly 
saw  the  assemblage,  could  as  rarely  prove  the  sex  as  know 
Che  names  of  the  negroes,  or  of  their  owners. 

This  Court  are  theretore  of  opinion,  that  in  describing  the 
negroes  it  is  not  necessary  to  set  forth  either  the  names  of 
Ae  negroes  nor  of  their  owners  nor  their  sex,  in  the  process. 

If  the  defendants  in  such  cases  can  prove  a  permit  or  li- .  ~ 
cense  for  the  loitering  of  any  slaves,  such  defence  would  only 
be  the  safer  and  more  certainly  applicable  to  any  negro,  when 
no  name  or  sex  had  entered  into  the  description  of  the  ne- 
groes in  the  process. 

The  risk  or  hazard  in  such  cases  would  be  to  the  prosecu- 
tion, and  not  to  the  defendants. 

It  follows  from  such  reasoning,  that  in  the  case  against  O. 
F.  Seeba,  the  decision  of  the  City  Judge  must  be  reversed 
and  the  demurrer  overruled,  and  in  the  case  against  J.  Hahn 
must  be  affirmed. 

O'Neall,  Evans,  Wardlaw  and  Frost,  JJ.  concurred. 

Motion  granted  in  the  first  easej  and  refused  in  the  second. 
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,Chirle8ton,  The  Slate  vs.  B.  F.  Hunt. 

Jan.  1B50. 

^  The  court  refused  to  strike  from  the  docket  an  appeal  from  the  decision  of  tiie 

State  Circuit  Judge,  imposing  a  fine,  after  rule  served  to  shew  cause,  upon  an  atto»- 

Hunt  ^^y  ^^  ^  ^^'^  ^^^  contempt,  although  the  fine  had  not  yet  been  paid 

The  Judge  not  only  has  power  to  fine  for  a  contempt  committed  by  an  attorney 
in  the  use  of  improper  expressions  towards  another  attorney,  in  the  argument 
of  a  cause  in  the  presence  of  the  court,  but  also  he  may,  or  not,  in  the  exercise 
of  his  legal  discretion,  use  that  power,  and  the  punishment  following  its  use 
is  altogether  discretionary  with  him. 

Extraordinary  cases  may  occur,  in  which  the  court  might  hold  that  the  power 
to  attach  for  a  supposed  contempt  had  been  improperly  used ;  but  where  the 
contempt  is  palpable,  and  whe^  the  defendant  in  contem|it,  without  apology^ 
puts  himself  in  the  attitude  of  justification  throughout,  these  facts  do  not  a£- 
ford  a  case  for  the  interference  of  the  court 

Every  court  has  the  power  to  fine  for  contempt,  but  notwithstanding  this  undeni- 
able power,  still  whenever  it  is  exercised,  every  dtizen  has  the  right  to  appeaL 

Every  appeal  does  not,  necessarily,  in  all  cases,  operate  as  a  supemdegs. 

The  provision  of  the  Aet  of  161 1,  that  no  one  shall  be  imprisoned  without  a 
hearing,  renders  the  proceeding  ^by  rule  proper  in  all  cases  of  oontempt  of 
eourt. 

Before  Frost,  J.  at  Charleston^  October ^  1849. 

REPORT. 

Frost.  J. — The  disorderly  expressions  and  deportment 
which  made  it  necessary  to  institute  the-proceeding  for  con* 
tempt,  which  is  the  subject  of  appeal,  occurred  at  the  hear- 
ing of  a  motion,  made  by  the  appellant,  to  set  aside  an  order 
ibr  nonsuit,  in  the  case  of  M^Dermaid  and  Wife  v.  Earnest^ 
,  which  had  been  entered  on  the  call  of  the  issue  docket,  du- 
ring the  term.  That  case  had  been  several  times  called, 
when  neither  the  appellant,  who  was  the  attorney  on  record 
of  the  plaintiff,  nor  any  other  attorney,  appeared  toapswer  to 
the  case ;  and  it  was  as  often  passed  and  left  open,  to  give 
an  opportunity  to  some  one  to  appear  for  the  plaintiff,  though 
the  deft^ndant's  attorneys  were  present,  demanding  trial.  At 
the  last  and  peremptory  call  or  the  docket,  the  appellant  not 
appearing,,  nor  any  attorney  in  his  stead,  a  gentleman  of  the 
bar  stated  that  he  had  received  a  letter  from  the  appellant,  in 
which  the  appellant  mentioned  that  he  was  detained  at  the 
North  by  business.  I  did  not  understand  that  it  was  profes- 
sional business  ]  but  if  the  appellant's  engagement  had  been 
a  professional  retainer  in  a  cause  pending  in  the  court  of  an- 
other State,  that  would  not  warrant  the  suspension  of  justice 
in  our  own  courts,  in  the  many  causes  in  which  the  appel- 
lant is  employed.  Under  these  circumstances,  the  order  for 
nonsuit  was  reluctantly  made.    It  could  not  have  been  re- 
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fused  without  infringing  the  firm  and  established  practice  of  CHiRw^ir, 
the  Court,  nor  without  incurring  the  censure  of  an  unequal^  Jan.isso.  ^ 
and  discriminatiiig  enforcement  of  the  rules  of  practice  upon  ^     T^'^ 
parties,  from  an  undue  or  partial  deference  to  the  attorney  in        ^^ 
the  cause.    Mr.   Yeadon,   who  was  assistant  counsel  of  the       Bunt, 
defendant,  was  unwilling  to  urge  the  nonsuit,  on  account  of 
the  absence  of  the  plaintiff's  attorney,  but  called  attention  to 
an  order  for  security  for  costs,  which  had  been  made  at  the 
preceding  term,  and  required  the  clerk  testate  if  the  securi* 
ty  had  been  given,  in  conformity  with  the  rule  of  court. 

On  Monday,  after  the  term,  the  appellant  made'  a  motion 
to  set  aside  the  nonsuit  in  MDermaid  v.  Earnest  In  his 
remarks  in  support  of  the  motion,  the  appellant  adverted  to 
the  inciuiry,  made  of  the  clerk  by  Mr.  Yeadon,  when  the 
nonsuit  was  granted,  respecting  the  entry  of  security  for 
costs,  and  was  proceeding  in  a  strain  of  harsh  comment  oa 
the  conduct  of  Mr.  Yeadon,  when  I  interrupted  him,  for  the 
purpose  of  explaining  what  had  occurred,  and  did  make  a 
statement  of  what  was  said  and  done  by  Mr.  Yeadon,  which, 
it  seemed  to  me,  should  have  removed  from  the  mind  of  the 
appellant  the  impression  that  the  inquiry  was  directed  by 
any  apparent  intention  to  make  it  personal  or  offensive  to 
him.  Mr.  Yeadon,  in  opposition  to  the  motion,  rested  on  the 
failure  of  the  plaintiff  to  enter  security  for  costs,  in  conformi- 
ty with  the  rule  of  court.  He  accordingly  interrogated  the 
clerk  respecting  the  manner  in  which  the  security  had  been 
entered.  The  clerk's  recollection  was  not  distinct,  and  he 
answered  with  uncertainty  and  hesitation.  This  protracted 
the  examination.  Mr.  Yeadon  pressed  the  inquiries,  by 
whom  was  security  given,  in  what  form,  and  whether  it  was 
indorsed  on  the  record.  In  the  end,  the  record  was  produced, 
and  it  appeared  that  a  memorandum  check  of  B.  F.  Hunt, 
junior,  the  partner  of  the  appellant,  had  been  taken  and  ac-  ' 

cepted  by  the  qlerk  as  cash,  and  that  there  was  an  indorse- 
ment on  the  record,  by  the  clerk,  that  the  required  security 
had  been  given.  Mr.  Yeadon  denied  that  this  was  in  con- 
formity with  the  rule  of  court.  He  disclaimed  any  oV 
jection  to  the  check,  but  insisted  that  the  clerk  had  no  au- 
thority to  accept  security  for  costs  in  a  memorandum  check. 
Mr.  Yeadon's  manner  was  excited  and  angry,  his  tone  rude, 
and,  by  both,  he  evinced  a  disregard  of  the  offence  which 
his  pursuit  of  the  inquiry  gave  to  the  appellant.  The  appel- 
lant more  than  once  interrupted  Mr.  Yeadon,  objectmg  to  the 
investigation.  Once  he  rose  and  advanced  towards  the 
Bench,  and,  wfth  violent  tone  and  manner,  required  the 
court  to  call  Mr.  Yeadon  to  order.  The  appellant  was  him- 
self called  to  order,  when  he  resumed  his  seat.  In  his  argu- 
ment on  the  motion,  the  appellant  proceeded  in  a  strain  of 
offensive  reflection  on  the  course  Mr.  Yeadon  had  pursued, 
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CviULwoNi  and  said,  in  allusion  to  Mr.  Yeadon,  that  '^  this  prying  and 
^"**^*^'  peeping  behind  the  record,  was  disgraceful  and  degrading  to 
'  the  profession ;  and  mus(  be  so  felt  to  be  by  every  honorable  or 
high  minded  nraclitioner."  This  was  repeated  with  some  va- 
riation. Mr.  Veadon  rose  and  pronounced  "  what  the  appel- 
lant had  said  to  be  wholly  unfounded  and  untrue,  and  grossly 
and  deliberately  false."  The  appellant  repeated  what  he  had 
said.  Mr.  Yeadon  replied,  "  I  shall  heed  nothing  which  thai 
man  can  say — nothing  he  can  say  is  slander."  This  abusive 
altercation  was  silenced  by  notice  to  both  the  parties,  of  pro- 
cess of  contempt  against  them,  returnable  the  Friday  follow* 
ing ;  which  was  accordingly  issued  and  served. 

At  the  return  of  the  rule,  Mr.  Yeadon  appeared,  by  coun- 
sel, and  submitted  a  written  statement,  in  which,  bringing  to 
view  the  offensive  imputations  which  bad  been  cast  upda 
him,  in  extenuation  of  the  imbecoming  manner  in  which  he 
had  replied  to  them,  unreservedly  declared  bis  regret  that  be 
had  been  betrayed  into  expressions  derogatory  to  his  own 
self-respect,  and  the  decorum  which  should  be  observe  ia 
the  public  assembly  of  the  court  The  rule  against  him 
was  discharged. 

The  appeltant  also  submitted  a  return  in  writine.  In  it, 
he  animadverts  on  the  nonsuit  ordered  in  the  case  of  HfDer* 
maid  v.  Earnest ^  and  on  the  conduct  of  the  Judge  in  refu- 
sing the  motion  to  set  it  aside,  charges  Mr.  Yeadon  with  the 
design  of  exposing  a  private  transaction,  by  his  inquiry  re- 
specting the  security  tor  costs,  and  complains  that  when  Mr. 
Yeadon  was  called  to  order  by  the  appellant,  he  was  not  re- 
quired by  the  court  to  desist  from  his  examination  of  the 
clerk.  The  appellant  further  states,  that  when  he  was  over- 
ruled in  his  call  of  Mr.  Yeadon  to  order,  he  acquiesced  and 
submitted  to,  what  he  terms,  the  unmannerly  and  uncalled 
for  remarks  of  Mr.  Yeadon,  and  declares  hunsclf  at  a  loss  to 
know  what  he  was  required  to  answer  to.  It  is  denied  that 
the  expressions  appliea  to  Mr.  Yeadon  violate  the  prudence 
or  freedom  of  debate,  and  denies  the  authority  of  the  Judge 
to  sunpress,  by  attachment  of  the  person  or  by  penalty,  dis- 
orderly conduct  in  court,  if  it  is  not  personally  offensive  to 
the  Judge,  or  does  not  interrupt  the  business  of  the  court 
In  his  argument  the  appellant  enlarged  on  the  same  topics, 
and  again  spoke  of  the  conduct  of  Mr.  Yeadon  with  harsh- 
ness, characterising  it  as  disgraceful,  so  that  it  became  neces- 
sary to  caution  him  against  repeating  the  transgression  of 
order  which  he  was  defending.  Other  legal  objections,  be- 
sides those  made  ix;  the  notice  of  appeal,  were  also  insisted 
on  and  overruled. 

On  the  points  presented  in  the  first  and  second  grounds  of 
appeal,  it  was  amrmed  that  power  is  vested  in  the  court,  by 
fine  and  imprisonment,  under  process  of  contempt,  to  restraia 
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and  suppress  disorderly  conduct  or  expressions  by  an  attor-  ^f^**'i22?''» 
nay  or  oilier  officer  of  the  court,  though  the  offence  may  not ,  '^^ 

be  directed  against  the  Judge,  and  though  the  course  of  jus- ^  r>  . 
tice  may  not  be  actually  interrupted.  The  power  is  possess-  ^ 
ed,  as  incident  and  necessary  to  the  administration  or  justice.  Hunt, 
by  every  court.  A  court  of  the  most  inferior  jurisdiction  may 
punish  for  a  contempt  committed  in  its  presence.  Many  pre- 
cedents and  authorities  concurrently  shew  that  this  power  is 
not  contrary  to  that  clause  of  Magna  Charta  which  is  incor- 
porated in  the  Constitution  of  this  State.  Nor  is  it  embraced 
m  that  clause  of  the  Constitution  which  declares  that  trial 
by  jury,  as  heretofore  used  in  this  State,  shall  be  forever 
inviolably  preserved,  which  relates  to  such  crimes  only  as, 
by  law  and  custom,  were,  before  ilie  adoption  of  the  Consti- 
tution, tried  by  jury.  .The  power  is  not  restricted  to  the  case 
of  a  contempt  of  the  court  by  an  actual  interruption  of  its 
proceedings,,  but  extends  to  every  contempt  manifested  by  in- 
decent, disorderly  or  indecorous  conduct  or  language.  Nor 
is  it  designed  only  for  the  protection  of  the  Judge  from  in- 
dignity or  insult,  but  comprehends  the  officers  of  the  court, 
jurors,  parties,  witnesses,  and  all  persons  who,  in  obedience 
to  la  Willi  summons,  are  in  attendance  on  the  court.  And  it 
extends  not  merely  to  prevent  or  remove  an  actual  interrup- 
tion of  the  proceedings  of  the  court,  but  also  to  punish  con- 
tempts by  fine  and  imprisonment. 

The  third  ground  of  appeal  exhibits  various  misapprehen- 
sions. The  appellant  was  not  required  by  the  rule,  to  retract 
any  opinion  he  might  entertain  respecting  any  person  or  thing. 
He  was  called  to  account,  not  for  his  opinions,  but  for  the 
use  of  his  expressions,  which  were  not  the  less  a  violation  of 
order  and  propriety,  because  they  may  have  declared  his 
convictions. 

It  is  difficult  for  a  dispassionate  mind  to  comprehend  iti 
what  way  Mr.  Yeadon's  enquiries,  respecting  the  security 
lEbr  costs,  can  be  regarded  as  an  attack  upon  the  aopellant. 
The  inquiry  was  important  in  opposition  to  the  appellant's 
motion.  No  censure  or  charge  of  impropriety  could  be  made 
against  the  giving  of  a  check  to  the  clerk,  instead  of  depos- 
iting money  as  security  for  the  costs,  if  the  clerk  was  wil- 
ling to  accept  it. 

The  court  did  not  refuse  to  listen  to  a  call  to  order,  but 
declined  to  stop  Mr.  Yeadon,  because  his  examination  of  the 
clerk  was  pertinent  and  in  order. 

I  do  not  know  of  any  discussion  which  was  permitted, 
^nd,  in  the  end,  ruled  to  be  illegal.  After  the  facts  connect- 
ed with  the  taking  security  for  costs  were  disclosed,  I  de- 
clined to  rest  the  order  for  non-suit  on  the  ground  of  the  al- 
leged irregularity  of  the  security,  because*  if  there  was  any 
default,  it  proceeded  from  tbe  error  of  the  clerk,  which  shoula 
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CHABUBtToir,  not  be  used  lo  the  siirprise  and  prejudice  of  the  plaintiff  on 
^  Jan.  1850.    ^^^^  ^jj  ^f  ^j^^  ^^^^  ^j^^  ^^^j   Confided  in  the  clerk's  certifi- 

„^        ' cate,  that  the  order  for  security  for  costs  had  been  complied 

^T    with. 

Hunt-  A  fine  of  two  hundred  dollars  was  imposed  on  the  appel- 

lant|  who  has  served  the  annexed  notice  of  appeal. 

In  Re  Benj.  F.  Hunt.— Before  Judge  Frost— Pine  $200. 

In  this  case,  the  respondent  gives  notice  that  he  will  ap- 
peal to  the  Oourt  of  Appeals  to  set  aside  the  said  order,  and 
furnish  full  grounds  of  appeal  as  soon  as  he  has  time  to 
draw  them  out^  and  in  the  meantime,  states  the  same  in 
effect. 

That  the  imposition  of  said  fine  was  illegal,  against  com- 
mon right,  unjust  and  partial,  because  the  respondent  did  not 
offer  any  indgnity  to  the  court,  and  the  course  of  justice  was 
not  interrupted. 

Because  the  court  is  not  authorised,  under  the  laws  and 
Constitution  of  this  State,  by  its  own  motion,  to  inflict  pun* 
ishment  in  a  criminal  case  beyond  what  is  indispensible  to 
the  progress  of  justice,  and  not  by  way  of  penalty,  it  being 
an  exception  from  the  Common  Law. 

Because  the  court  is  not  authorized  to  call  on  a  member  to 
retract  what  was  said  in  repelling  an  attack  made  upon  him 
by  permission  of  the  court,  in  refusing  to  listen  to  a  call  to 
order,  and  permitting  a  discussion  which  was,  in  the  end, 
ruled  illegal. 

General  I  jF*,  because  the  whole  proceeding  was  uncalled  for, 
illegal,  and  persecuting. 

Nov.  24,  1849.  B.^F.  HUNT. 

South  Carolina^  Charleston  District. 

PersonaPy  appeared  before  me,  L.  J.  Messervy,  who,  being 
duly  sworn,  deposeth  andsaith,  that  he  this  day  served  Judge 
Frost,  through  the  post  ofllce,  directed  to  him  in  Columbia, 
(he  being  in  Columbia,)  with  a  notice  of  appeal,  in  Re  Col. 
B.  F.  Hunt,  which  is  a  correct  copy  from  the  original,  written 
and  signed  by  Col.  B.  F.  Hunt,  and  on  file  in  his  ofiice. 

L.  J.  MESSERVY. 
Sworn  to  before  mo,  this  24th  day  of  Nov.  1849. 

W.  PiNCKNEY  ShINGLER,  Not.  Pub. 

AdditioneU  Grounds,  afterwards  abandoned  by  Col.  Hunt. 

In  this  case,  the  respondent  appeals  from  the  order  of  Judge 
Frost,  directing  the  respondent  to  pay  a  fine  of  two  hundred 
dollars,  for  having  used  language  in  vindication  of  his  own 
character,  upon  these  grounds : 

Because  the  court  refused  its  protection  when  he  called  his 
opponent  to'order,«and  thus  permitted  a  discussion  to  proceed, 
necessarily  offensive  to  the  appellant,  and  fully  justifying 
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i  ' 

every  word  uttered  in  repelling  this  wanton  attack  upon  him-  Charleston, 
self,  and  the  responsibility  of  his  son  for  a  few  paltry  doU^  JaiLi85p.  ^ 
lars ;  which  vindication,  appellant  insists,  was  fully  justified       T''        ^ 
by  the  personal  attack  upon  him,  and  within  that  liberty  of         ^^ 
speech  without  which  no  citizen  can  vindicate  and  sustain       Hunt 
his  rights  and  feelings  in  a  Court  of  Justice. 

Because,  appellant  having  fully  disavowed  any  intention 
of  offending  the  person  or  authority  of  the  Judge,  and  hav- 
ing implicitly  obeyed  every  call  to  order,  was  not  bound  to 
the  humiliation  and  degradation  of  a  falsehood,  by  denying 
the  truth,  and  expressing  any  regret  for  having  repelled  the 
insult  offered  to  him,  as  far  as  the  counsel  concerned  could  do 
so,  which  he  did  repel  when  it  was  received,  and  permitted 
by  the  presiding  Judge,  notwithstanding  the  appeal  to  him 
to  stop  a  useless  and  irritating  discusaion. 

Because,  a  mistake  of  the  Judge  was  manifested,  by  re- 
peatedly putting  the  refusal  to  open  the  order  for  a  noii-suit, 
upon  the  state  of  facts  as  understood  by .  the  Judge  cU  the 
call  of  the  case,  when  the  motion  was  in  truth  based  upon  a 
full  and  new  statement  of  facts,  which  the  court  twice  omit- 
ted to  consider,  and  which,  if  true, 'and  their  truth  was  not 
denied,  authorized  and  required  the  court  to  set  aside  the  non- 
suit, to  wit :  that  the  state  of  the  public  health  forbid  the 
hope  that  witnesses  from  the  country  could  be  obtained ;  and 
that  finding  that  appellant  could  employ  the  time  in  arguing 
the  cause  of  his  Carolina  client  belcMre  Judge  Woodbury  in 
the  Circuit  Court  of  the  United  States,  he  so  wrote  to  a  mem- 
ber of  the  Charleston  bar,  who  on  the  call  of  the  case  sp  rep- 
resented, or  certainly  intended  to  represent ;  but  at  all  events, 
the  fact  was  fuUy  made  known  to  Judge  Frost,  on  the  mo- 
tion, who  still  refused  to  restore  the  case ;  this  being  an  ex- 
emption from  the  rule,  without  exception  pursued  in  relation 
to  every  other  member  of  the  bar. 

Because,  the  Judge  was  more  than  once  personally  insult- 
ed by  my  adversary,  but  the  moment  the  appellant  ventured 
to  repel  a  personal  attack  permitted  by  the  court,  who  re- 
fused the  call  to  order,  and  yet  decided  the  argument  when 
made  was  ineffectual,  he  was  ruled  to  answer  for  a  contempt, 
and  notwithstanding  an  explicit  disavowal  of  an  intention  to 
offend  the  court,  was  fined  for  not  laying  perjury  upon  his 
soul,  by  expressing  his  sorrow  for  vindicating  his  own  feel- 
ings from  a  useless  and  wanton  assault ;  it  was  not  the  de- 
fence of  the  dignity  of  the  bench,  but  to  degrade  the  appel- 
lant, that  induced  the  decision  of  the  court.  ^ 

Because,  the  imposition  of  a  penalty  in  a  criminal  case,  by 
a  single  Judge,  who  decides  the  facts  for  himself,  and  meas- 
ures penalties  by  his  own  unchecked  will,  where  no  interrup- 
tion to  the  administration  of  justice  took  place,  and  the  call     , 
of  the  court  to  order  was  promptly  obeyed,  is  illegal  and 
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Ofl^Bi'BvroK}  against  common  right,  against  the  rights  of  a  citizen  to  ftn« 

Jan.  1850.       °  i     r  •  •  ®*i  i  !•*•-. 

yJ_^^_jSweT  only  for  a  crime,  m  the  usual  course  ol  justice. 

g^  Because,  mere  words  between  members  of  the  bar,  not 

^,        followed  by  a  breech  of  the  peace,  are  not  the  subject  of 
Hunt      9ummary  trial  and  punishment  by  a  single  Judge. 

Because,  the  imposition  of  the  Jine  efaresaid  was  foithoui 
justifieatuminlaworin/act. 

BENJ.  P.  HUNT, 
AppePi,  in  pro.  per. 

It  is  ordered,  that  a  rule  be  served  on  Richard  Yead€>D, 
Esq.,  an  attorney  of  this  coqrt.  requiring  him  to  sh^w  cause 
why  he  should  not  be  attached  for  contempt  of  the  court,  by 
reason  of  words  Fpoken  in  presence  of  the  court  this  day, 
and  that  said  rule  be  made  returnable  before  me  on  Friday 
next,  at  10  o^clock^  A.  M.  By  order  of  the  court,  this  19tb 
Nov.  1849. 

EDWAUD  FROST. 

Daniel  Horlbegk,  Esq.,  Clerk  of  Court. 

Sir. — Judge  Frost  having  intimated  that  a  rule,  returnable 
on  Friday,  was  taken  against  me,  I  respectfully  request  that 
I  may  be  forthwith  furnished  with  a  copy  of  the  rule,  and 
the  specifications,  to  which  I  am  to  shew  cause. 

Respectfully,  your  obed'l.  serv't. 

BENJ.  P.  HUNT. 
21st  November,  1849. 

N.  B.  Since  writing  the  above,  I  have  a  notice,  not  speci-^ 
fying  what  words  spoken  in  presence  of  the  Judge  are  com- 
))lained  of;  and,  until  I  know,  I  am  uoi  prepared  to  admits 
justify,  or  excuse  them.  B.  F.  HUNT. 

(Answer,) 

Dear  Sir.-^J  have  sent  you  the  rule  exactly  as  it  was 
drawn  by  the  Attorney  General,  and  signed  by  his  Honoit 
Judge  Frost  You,  no  doubt,  imagine  I  may  have  drawn  the 
rule,  and,  therefore,  ought  to  furnish  the  words. 

I  did  not  pay  sufficient  attention  to  the  matter  to  recollect 
fhe  words.  Respectfully, 

DAN'L.  HORLBEGK,  C.  C.  P. 

22nd  Novemher^  1849. 

P.  S.  If  you  design  your  letter  as  a  return  at  present  to  the 
rule,  you  can  direct  me  to  forward  the  same  to  the  Judge,  and 
#     I  will  do  so. 


Siate  of  South  Carolina. 
It  is  ordered,  that  a  rule  be  served  on  Benjamin  F.  Hunt, 
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Esq.  an  Attorney  of  this  Court,  requiring  him  to  shew  cause  ^?**^'5E?''» 
why  he  should  not  b6  attached  for  contempt  rf  this  Court,  ^  ^^     ^ 
by  reason  of  words  spoken  in  presence  of  the  Court  this  day,       aSS^^ 
and  that  said  rule  be  made  returnable  befors  me,  on  Friday       ^ 
next,  at  10  o'clock,  A.  M.    By  order  of  the  Court  of  General      Hunt 
Sessions  and  Common  Pleas  for  Charleston  District,  this  19th 
November,  1849.  EDWARD  FROST. 

Dan'l.  Horlbeck,  C.  C.  P.  ^  O.  8. 

I  have  served  the  within  named  B.  F.  Hunt  personally  with 
a  true  copy  of  the  rule  (Signed) 

J.  S.  SHINGLER,  &  C.  D. 
22nd  November,  1849. 


South  CarolinHj  Charleston  District* 

B.  F.  Hunt,  being  duly  sworn,  says,  that  he  has  been  serv- 
ed with  a  rule  to  shew  cause  "why  he  should  not  be  attached 
for  a  contempt  of  this  Court  by  reason  of  words  spoken  in 
presence  of  the  Court  this  day,  (19th  Nov.  1849 ;")  that  said 
rule  was  served  upon  him  on  21st  Nov.  at  10  <yciock ;  and, 
in  answer  thereunto,  he  says,  that  no  specific  words  having 
been  set  forth  in  said  nile,  be  is  not  able  to  answer  thereunto ; 
and  he  claims  that  bv  the  laws  and  statutes  of  this  State  he 
is  entitled  to  be  heara  in  hisdefence,  and  cannot' do  so  with- 
out a  specific  allegation  ;  the  right  to  be  heard  in  his  defence 
includes  the  right  to  have  the  ofience  set  forth  with  such  spe* 
cifications  as  will  enable  the  accused,  first,  to  controvert  the 
facts;  secondly,  to  offer  proof  of  other  facts  tending  to  eicuse 
or  e:irplain  the  allegation,  and  thus  to  be  heard  upon  the  ques- 
tion whether  the  facts  amount  to  a  contempt  for  which  the 
accused  can,  by  the  law  of  the  land,  be  deprived  of  his  lib* 
erty,  without  indictment  by  a  Grand  Jury  and  conviction  by 
a  Petit  Jury,  as  he  denies  positively  that  he  did  utter  any 
words  calculated  to  impede  the  administration  of  justice. 

The  accused  also  denies  that  a  Judge,  after  the  expiration 
of  the  Court,  has  any  right  to  act  of  his  own  motion  ftouch'^ 
ing  a  criminal  proceeding. 

Since  drawing  the  above  affidavit,  deponent  has  received  a 
statement  of  the  words  complained  of,  uttered  in  the  presence 
of  the  Court,  and  he  alleges  that  the  substance  of  them  a{)- 
pears  correct,  but  he  demurs  to  the  conclusion  that  they  ex- 
ceed the  liberty  of  speech  to  which  every  man  is  entitled^ 
Inasmuch  as  they  contain  only  the  estimation  in  which  the 
efibrt  to  bring  under  discussion  a  private  transaction  of  a 
member  of  the  bar  with  an  officer  of  the  Court,  not  at  ail  im- 
pairing the  rights  an(}  security  of  his  client,  by  a  lawyer,  was 
held — that  it  was  a  voluntary  introduction  of  private  mat- 
ters, for  no  useful  end,  and  well  calculated  to  excite  the  indig- 
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Chablbotoit,  nation  of  the  party  affected,  if  not  intended  to  do  so ;  which 
Jan.  1850.  uncalled  for  discussion  deponent  then  held^  and  still  holds,  a 
violation  of  the  courtesies  of  the  profession,  and  calculated  to 
bring  it  ioto  ridicule  and  contempt;  and  deponent  is  yet  to 
^unt,  learn  that  such  an  expression  of  his  real  opinions  transcends 
the  liberty  of  speech,  and  much  less,  that  it  is  matter  cogni* 
zant  by  a  Judge  by  way  of  criminal  prosecution.  The  pro- 
duction of  the  record  was  conclusive,  and  an  assistant  coun* 
sel  endeavoring  to  wound  the  feelings  of  a  lawyer,  by  a  use* 
less  discussion  on  the  sufficiency  of  his  check,  deponent  felt, 
and  still  feels,  a  disgrace  to  the  courtesy  of  the  bar ;  and, 
whether  his  opinion  is  just  or  not,  he  entertains  it,  and  was 
authoris^ed  to  repel  it  as  a  public  attack  on  him,  uncalled  for 
and  unjustifiable,  BENJ.  P.  HUNT. 

Sworn  to  before  me,  this        Nov.  1849. 


Charleston,  Nov.  22d,  1849. 

Judge  Frost  asks  leave  to  supply  the  expressions  used  by 
Col.  Hunt  in  Court  last  Monday,  which  caused  the  rule  to  be 
issued,  which  is  returnable  to-morrow. 

Col.  Hunt,  alluding  to  Mr.  Yeadon's  enquiries  respecting 
the  compliance  with  the  order  for  security  for  costs  in  the 
case  of  M^Dermaid  and  wife  v.  Earnest,  said,  with  great  ex- 
citement, and  in  a  very  offensive  tone  and  manner,  '^  this 
peeping  behind  the  record  is  degrading  and  disgraceful  to  the 
profession,  and  must  be  .felt  as  a  disgrace  by  every  member 
ctf  the  profession.''* 

Col.  B.  P.  Hunt. 


State  of  South  Carolina^  Charleston  District. 

Benjamin  P.  Hunt,  being  sworn,  says  that  in  relation  to 
the  facts,  out  of  which  a  rule  to  show  cause  has  arisen,  as 
far  as  he  recollects  them,  they  were  as  follows  :  A  nonsuit 
had  been  entered  in  a  case  on  the  Country  Docket,  a  litigated 
case,  in  which  deponent  was  attorney  on  record,  and  Mr. 
Seigling  was  defendant's  attorney  ;  and  a  motion  was  made 
to  set  aside  the  nonsuit,  because  the  health  of  the  city  was 
such  that  there  was  no  probability  of  obtaining  witnesses  re* 
siding  in  the  country,  and  the  attorney  on  record,  to  save  the 
expense  of  mileage  and  subpoenas,  omitted  to  issue  them. 

Second,  because  the  attorney  on  record  in  this  case,  assu- 
red that  no  trial  could  be  had,  had  gone  away  o/i  professional 
business.  These  facts  were  stated  on  oath,  and  it  is  believed 
that  no  other  litigated  case  was  urged  on,  because  of  the  sick* 
ness  in  the  city. 

When  the  case  came  before  Judge  Frost  on  this  motion, 
the  assistant  counsel  for  defendant,  Richard  Yeadon,  opposed 
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the  motion,  chiefly  on  a  question  relating  to  security  for  costs,  ^j^"fj5J** 
The  Court  was  pleased  to  refuse  to  set  aside  the  nonsuit,  be-^  Jan.  1850.  ^ 
cause  at  the  time  it  was  granted,  the  Court  was  not  apprized^     T^ 
that  the  counsel  was  absent  on  professional  business,  in  which         y. 
the  gentleman  who  represented  the  attorney  on  record,  was      Hunt, 
not  so  happy  as  to  be  fully  understood  by  the  Court.    But 
the  motion  did  not  involve  the  propriety  of  ordering  the  non- 
suit at  the  call,  but  on  the  new  state  of  facts  presented — an- 
cording  to  which,  no  other  case,  to  the  knowledge  of  depo- 
nent, was  peremptorily  ordered  for  trial,  and  the  motion  being 
made  at  the  same  Court,  and  the  only  difference  to  the  de^ 
fendaut  being  the  costs  of  the  nonsuit,  the  plaintiff's  attorney 
submitted  to  this  peculiar  denial  to  him  of  the  same  indul- 
gence without  exception  granted  to  the  other  members  of  the 
bar,  especially  as  his  attempt  to  explain  that  the  motion  was 
not  any  impeachment  of  the  original  order,  but  a  distinct 
motion  on  all  the  facts  presented  by  the  affidavit,  the  Court 
indicated  so  much  unwillingness  to  listen,  that  the  payment 
of  a  few  dollars  cost  were  too  trifling  to  compare  with  a  con- 
troversy with  the  Judge. 

This  deponent  further  says,  that  for  very  satisfactory  rea- 
sons, wishing  to  avoid  any  contact  with  Mr.  Yeadon,  who 
although  only  assistant  counsel,  he  carefully  abstained  from 
saying  a  word  until  he  asked  Mr.  Yeadon  if  be  was  done, 
that  he  might  be  without  excuse  for  any  interruptions.  The 
record,  which  was  not  before  the  Court  at  the  call  of  the 
docket,  was  produced,  and  upon  it  was  endorsed  a  regular 
entry  signed  by  the  clerk  that  security  for  costs  had  been 
given.  Mr.  Yeadon,  with  the  avowed  intention  of  bringing 
before  the  public  a  private  act  of  confidence  between  depo- 
nent and  the  clerk,  msisted  that  security  for  costs  had  not 
been  given,  although  so  endorsed  and  of  record,  and  was 
about  to  go  behind  the  record  to  comment,  as  he  did,  most 
offensively,  upon  the  truth  of  the  record,  and  enquire  whether 
the  clerk  had  in  fact  taken  the  security  under  the  rule.  As 
before  stated,  Mr.  Yeadon  was  a  man  wiih  whom  deponent 
has  carefully  avoided  any  controversy,  for  reasons  fully  satis- 
factory to  himself,  and,  with  a  view  to  put  an  end  to  all  such 
irritating  controversy,  deponent  called  him  to  order  when 
about  to  go  behind  the  record,  and  question  the  dealings  of 
the  clerk  ;  aod  had  the  Court  observed  the  undoubted  rule 
of  all  deliberative  bodies,  when  a  question  of  order  is  made, 
to  compel  the  party  to  stop  until  the  question  of  order  was 
heard  and  decided,  it  refused  to  hear  deponent  upon  the  ques- 
tion, and  overruled  him  without  a  hearing ;  and  this  lead 
as  was  inevitable,  to  an  unnecessary  personal  and  mean 
disquisition  not  worth  the  paltry  stake  of  a  few  dollars  Costs ; 
still  dep)onent  submitted  to  all  the  remarks  and  insinuations 
of  Mr.  Yeadon,  as  the  Court  ruled  him  in  order,  until  he  ab« 
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CRARLBaroir,  soliitely  answered  he. was  done.  Then  only  did  deponent 
Jan.  I860,  proceed  to  comment  upon  his  remarks  and  conduct  in  a  man- 
^■"  '^"  'ner  fully  justified  by  the  unmannerly,  rude,  and  uncalled  for 
®^**  remarks  of  Mr.  Yeadon— and  while  doing  so  was  interrupted 
Hunt.  by  Mr.  Yeadon,  in  a  gross  and  half-blustering  allegation  that 
the  opinion  expressed  of  his  conduct  was  untrue,  repeating 
the  allegations  in  a  tone  which,  from  any  other  member  of 
the  bar,  would  have  been  insulting.  But  as  deponent  bad 
stated  no  matter  of  fact  at  all,  but  only  expressed  an  opinion, 
which  he  still  entertains,  desiring  X6  shun  being  a  party  to 
any  controversy  with  him,  deponent  had  hoped  for  the  pro- 
tection of  the  Court  from  interruption,  but  being  disappoint- 
ed, in  order  to  avoid  all  controversy  in  Court,  deponent  thus 
replied,  he  was  answerable  for  what  he  had  said,  and  insisted 
upon  the  propriety  of  his  comments — trusting  that  so  clear 
an  indication  of  his  abhorrence  of  an  emeute  in  Court  at  all, 
and  especially  with  Mr.  Yeadon,  would  compel  him  to  si- 
lence. He  was  in  the  actual  repetition  and  continuance  of 
his  illegal  interference,  wheti  deponent  was  told  he  was  to 
answer  to  a  rule,  for  what,  except  the  ill  liKk  of  having  been 
compelled  to  answer  the  arguments  and  be  exposed  to  the  ill 
manners  of  Mr.  Yeadon,  he  is  still  at  a  loss.  That  he  utter- 
ed one  word  disrespectful  to  the  Judge,  or  expressed  any 
repining  at  what  he  deemed  a  peculiar  and  singular  exception 
from  the  rule  adopted  during  the  term ;  that  his  langiiage 
was  in  any  way  calculated  to  disturb  the  Court,  he  is  still  to 
learn.  He  used  no  violence,  but  had  the  parol,  after  enqui- 
ring if  the  adversary  was  done,  and  was  entitled  to  a  prompt 
rebuke  from  the  C<5urt  of  the  interruptions,  and  only  resorted 
to  a  proposal  to  adjourn  the  controversy,  expressly  to  avoid 
any  disturbance  in  Court. 

Deponent  demurs  to  the  authority  of  any  Judge  to  menace 
his  personal  liberty,  unless  for  legal  and  sufficient  cause,  re- 
sulting from  the  interruption  of  the  administration  of  justice, 
or  an  insult  to  the  person  of  the  Judge,  both  of  which  are 
most  explicitly  disavowed.  If  deponent  has  offended  against 
the  laws  of  the  State,  he  is  ready  to  answer  in  due  course  of 
law ;  but  he  interposes  the  immunity  of  the  constitution 
against  being  deprived  of  his  liberty,  except  by  the  judgment 
of  hia  peers,  in  due  course  of  indictment  and  trial  by  jury. 

As  the  Court  has  intimated  that  deponent  had  not  made  any 
acknowledgement  as  to  the  proceedings  in  Court,  deponent 
expressly  disavows  the  slightest  disrespect  to  the  Court,  and 
only  resorted  to  the  expressions  in  Court,  because  he  felt  him- 
self publicly  and  intentionally  insulted,  and  his  remarks,  so 
elicited,  were  solely  and  entirely  intended  for  the  advocate, 
and  had  the  offence  been  out  of  Court,  it  would  have  been 
there,  and  there  only,  repelled  ;  and  deponent  expressly  de- 
nies all  intention  to  disturb  the  peace  of  the  Court,  and  he 
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exceedingly  regrets  that  any  such  personalities  should  have  ^^^^^^'t 
been  exhibited  in  public,  but  he  was  the  first  victim.  ,  ^*""  **"• 

(Signed,)  BEN  J.  F.  HUNT.     '—T' ' 

Sworn  to  this  23d  Nov.  1849.  %^ 

Dan  'l.  Horlbbce,  C.  C.  &  if  C.  P.  Hunt, 


The  respondent  having  made  no  sufficient  return  to  the 
rule  in  this  case,  it  is  ordered,  that  he  be  fin^  in  the  sum  of 
two  hundred  dollars. 

(Sigued,)  EDWARD  FROST. 


The  State  of  South  Carolina. 

Richard  YeadanndB.  TheSietde. 
Before  his  Honor  Judge  Frost,  at  Charleston,  23d  Nov.  1849. 

This  respondent,  on  whom  a  rule  has  been  served,  to  shew 
cause  why  he  should  not  be  attached  for  a  contempt  of  the 
Court  of  General  Sessions  for  Charleston  District,  by  reason 
of  words  spoken  in  presence  of  said  Court,  at  a  special  Court 
holden  on  Monday  last,  the  nineteenth  instant,  for  cause,  re- 
spectfully sheweth,  that  he  acknowledges  and  deeply  regrets 
that  he  was  forced,  under  the  influence  of  high  provocation 
and  excited  feeling,  to  commit  a  contempt  oi  Court,  on  the 
occasion  referred  to  in  the  rule,  but  a  contempt  entirely  want« 
ing  in  the  element  of  designed  or  voluntary  disrespect  or  dis- 
courtesy, either  to  the  Court  or  his  Honor  the  presiding 
Jud^e ;  that  no  one  is  more  sensible  than  this  respondent  of 
the  indecorum  of  making  the  Court  House  an  arena  of  per- 
sonal insult,  quarrel,  or  conflict,  and  he  recognizes  the  obli* 
gation  and  duty  of  the  bar  (of  which  he  has  the  honor  to  be 
a  member)  to  aid  and  unite  with  the  Court,  in  preventing  and 
supporting,  instead  of  originating  and  participating  in,  scenes 
so  aiscreditable  to  the  profession,  and  so  much  calculated  to 
lessen  the  reverence  and  impair  the  authority  and  usefulness 
of  our  Courts  of  justice.  That  while  confessing,  however, 
his  departure  from  propriety,  on  the  occasion  in  question,  and 
by  no  means  designing  to  justify  the  conduct  which  has  sub- 
jected him  to  the  mortification  of  this  proceeding,  this  re^ 
spoudent  owes  it  to  himself  as  a  man,  and  to  his  profession 
as  a  practising  attorney  in  the  Superior  Courts  of  his  native 
State,  to  submit  matter  in  excuse  or  mUiffatiQn  of  his  ofiencOi 
in  manner  and  form  following : 

That  this  respondent,  on  the  occasion  of  this  rule,  was  in 
the  lawful  and  proper  discharge  of  his  professional  duty,  aci> 
cording  to  his  conscientious  sense  of  right,  stating  and  arga<* 
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CHi«LB»roN,' ing  his  point,  without  designing  or  giving  offence  by  word, 
Jan.  I860.    \qq^^  gesture,  or  manner,  to  the  opposing  counsel.    That  for 
^  so  doing,'  this  respondent  was  wantonly  assailed  by  gross  and 
repeated  discourtesy  and  insult — repeated  after  explanation 


Sute 
▼.  - 

Himt  by  this  respondent,  and  again  repeated,  after  explanation 
kindly  volunteered  and  added  by  the  Court,  fin  still  more 
offensive  terms) — and  this  respondent  must  oe  permitted 
(while  meaning  thereby  no  disrespect  to  the  Court)  to  add, 
and  trusts  he  will  be  pardoned  for  adding,  unrebuked  by  the 
Court,  until  this  respondent  had  been  goaded  to  retaliation. 
That  this  respondent,  thus  wantonly  assailed,  provoked,  and 
aggravated,  would  have  been  either  more  or  less  than  man, 
bad  he  been  able  to  preserve  his  equanimity  and  self-com- 
mand ;  and  he  confesses,  however  erringly  he  may  have  act- 
ed, that  he  felt  at  the  time,  and  his  sober  second  thought 
scarcely  admonishes  him  otherwise,  that  he  had  forborne 
until  forbearance  ceased  to  be  a  virtue,  and  that  it  was  due 
to  self-respQCt  to  repel  such  an  assault  without  delay,  and  on 
the  spot,  even  m  the  high  and  respected  presence  in  which  it 
was  made. 

And  this  respondent,  again  utterly  disclaiming  all  inten- 
tional disrespect  to  the  Court  or  its  presiding  magistrate,  and, 
on  the  contrary,  professing  and  feeling  the  highest  respect  for 
both,  for  the  one,  officially,  and  for  tne  other,  both  officially 
and  personally,  respectfully  apologizes  for  what  he  felt  con- 
strained to  dp  by  more  than  common  aggravation ;  and  he 
humbly  hopes  that  much  will  be  pardoned  to  human  infirm- 
ity, and  also  to  manly  and  professional  feelings,  roused  to  the 
vindication  of  personal  and  professional  fionor. 
•  This  respondent  submits  himself  to  the  judgment,  and  casts 
himself  on  the  clemency  and  tender  consideration  of  the 
Court,  and  respectfully  subscribes  himself, 

RICHARD  YEADON. 


Mr.  T.  states,  that  he  never  used  or  designed  to  use,  any 
personality  to  Col.  H.,  in  excepting  to  the  taking  of  a  memo- 
randum check,  instead  of  a  depositeof  money,  in  the  case  of 
M'Derraaid  and  wife  v.  Earnest.  That  on  the  contrary,  he 
carefully  avoided  all  such  personality ;  that  he  never  ques- 
tioned, directly  or  indirectly,  the  validity  or  sufficiency  of  the 
check,  nor  even  named  or  hinted  whose  check  it  was — that 
Mr.  Y.  believes  it  was  not  the  check  of  Col.  H. ;  that  Mr.  Y. 
said  he  did  not  .object  to  the  check  or  that  of  any  particular 
individual,  but  that  he  would  make  the  same  objection  to  the 
memorandum  check  of  the  richest  man  in  the  community. 
Mr.  Y.  denies  that  there  was  any  prying  or  peeping  in  the 
case,  but  thatj  he  merely  questioned,  as  he  haa  a  right  to  do, 
the  propriety  of  the  clerk's  course,  after  the  clerk  had  made 
it  public,  by  stating  it  in  open  Court. 
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Mr.  Y.  denies  that  he  vtblsvl  volunteer  in  the  case  of  MDer-  Chaeleww, 
maid  and  wife  v.  Earnest,  bat  avers  that  he  was  the  fee'd  ^  ''"^*  ^^^'  ^ 
and  paid  counsel  of  the  defendant,  especially  instructed  to       ^ 
enquire  into  the  regularity  of  the  security  for  costs,  having        ^^ 
the  approbation  and  acting  on  the  request  of  bis  colleague,      Hunt 
Mr.  Seigling. 

Mr.  Y.  states,  that  with  the  costs,  he  had  and  cou)d  have 
no  connection  whatever,  as  he  was  only  assistant  counsel, 
and  the  costs  belong  exclusively  to  Mr.  Seigling,  the  attorney 
on  record.  RICHARD  YEADON. 

November  23d,  1849. 


Mr.  Yeadon's  return  to  the  rule  in  this  case,  having  been 
heard,  it  is  ordered  that  the  rule  be  discharged. 
In  the  Court  of  Sessions,  Nov.  23d,  1849. 


Hunt,  in  pro.  per.  for  the  motion.  The  motion  to  strike 
the  case  from  the  Appeal  Docket,  on  precedent  from  the 
English  books,  cannot  prevail.  The  Revolution  has  consti- 
tuted us  a  Republican,  and  no  longer  a  Monarchical  Grovern- 
ment.    In  "lEngland,  the  king  is  the  court,  once  it  is  said  in 

Serson,  and  still  in  the  persons  of  his  judges,  and  hence  this 
octrine  of  contempts  triable  by  the  party  who  is  prosecutor, 
jury,  and  almost  executioner  too.  The  word  and  the  thing 
do  not  belong  to  the  jurisprudence  of  a  free  country.  I 
fully  admit,  that  any  impropriety  in  court,  like  disturbing  a 
religious  congregation,  is  an  offence  punishable  as  a  misde- 
meanor. But  beyond  the  power  to  remove  the  offender  from 
the  presence  and  hearing  of  the  court,  there  is  no  necessity 
for  action  by  the  Judge,  other  than  to  bind  the  accused  to 
answer,  as  every  free  man  alone  should  be  compelled  to  an- 
swer, by  imprisonment  and  trial  by  jitry.  Let  the  Judge  be 
the  witness  and  be  subject  to  cross  examination,  and  let 
twelve  free-  men  say  guilty  or  not  guilty.  I  should  have 
been  proud  to  show  an  independent  jury,  that  I  at  least  did 
not  degrade  myself  by  an  emeute  in  court,  but  explicitly 
stated  my  desire  to  ^settle  personalities  out  of  the  presence  of 
the  Judge.  I  should  have  proved  what  was  the  entire  stale 
of  facts,  instead  of  being  compelled  to  be  heard  on  the  state- 
ment of  the  Judge,  who  I  consider  directed  his  power  to 
keep  order  against  the  wrong  person.  1  put  no  fahh  in  the 
decisions  of  ^English  Judges,  personating  the  king  and  ac- 
ting on  subjects  and  not  citizens.  Now  who  are  the  Judges  ? 
They  have  no  hereditary  prerogative,  either  directly  or  by 
imputation,  as  representing  any  other  majesty  than  other 
men.  They  are  public  servants,  selected  to  serve  the  public, 
and  mtist  be  respected  and  protected  fully,  in  quiet  and  order- 
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'  CHAUfn^N,  ly  dischai^e  of  their  duties.  But  the  power  to  put  their 
^  Jan.  1850.  ^  hands  into  the  pocket  of  a  citizeUi  or  shut  him  up  m  prison 
at  his  own  discretion,  is  not  necessary  to  the  keeping  the 
▼f*  peace.  The  removal  of  the  alleged  offender  beyond  the 
Bmu  court,  and  binding  him  to  answer,  is  all  that  is  necessary ; 
beyond  that,  |!K>wer  to  fine  and  imprison,  without  indictment 
and  conviction,  is  but  the  remnant  of  royal  prerc^ative,  and 
utterly  adverse  to  the  equal  rights  of  the  citizen.  A  lawyer 
is  the  representative  of  his  client — of  the  sovereign  people— *• 
and  as  such,  is  fully  on  a  level  with  the  Judge,  who  is  ne 
more  than  also  a  public  servant ;  and  as  the  lawyer  must 
necessarily  have  to  protect  his  client  against  the  prejudices, 
the  ignorance  or  the  wilftilness  of  the  court,  it  is  wholly  un- 
just that  the  court  should  stand  in  relation  to  the  bar  as  a 
criminal  accuser,  entitled  to  decide  for  himself,  and  mete  out 
his  own  measure  of  punishment,  extending  to  the  bread  and 
liberty  of  as  free  a  man  as  himself.  It  is  extending  to  one 
equally  the  servant  of  the  people,  a  good  share  of  royal  pre- 
rogative. It  is  as  important  that  the  f>eople  should  protect 
whom  they  employ,  against  the  injustice  of  the  general  agent^ 
the  Judge,  as  it  is  indispensible  to  protect  the  Judge  from  the 
injustice,  obloquy,  or  interruption  of  a  lawyer,  who  must  be 
silent  wnen  called  to  order ;  and  if  he  is,  the  Judge  ought 
not,  in  the  excitement  of  what  he  deems  a  contempt,  to  in- 
vade the  person  or  the  purse  of  the  lawyer,  but  leave  him  to 
be  tried  by  his  peers.  To  deprive  a  free  man  of  his  liberty 
or  his  money,  without  the  judgment  of  a  tribunal  wholly  in- 
dependant  of  either  litigant,  is  but  a  remnant  of  ivranny« 
It  is  possible  that  a  Judge  may  have  personal  antipatliies ;  he 
may  be  mistaken  from  design  or  ieuorance,  simply  because 
he  is  a  man,  and  subject  to  the  infirmities  of  his  race.  An 
election  to  the  bench  is  not  like  an  election  by  a  college  of 
Cardinals.  It  does  not  convert  mere  human  fallibility  into 
the  unerring  Pontiff.  He  is  the  same  man  as  when  at  the 
bar,  and  he  ought  not  to  wish  for  power  beyond  his  personal 
protection,  and  order  and  silence,  and  the  commitment  of  an 
offender  to  the  regular  tribunals  of  the  country. 

There  is  a  conclusive  reason  against  this  ad  2t6i^uifi  inva- 
sion of  the  purse  or  person  of  a  lawyer.  The  Appeal  C!ourt 
take  the  Judge's  statement  in  a  case  in  which  he  is  personal- 
ly implicated,  and  the  lawyer,  in  the  Appeal  Court,  has  no 
means  to  compel  the  statement  of  the  other  side.  Affidavits 
are  voluntary ;  no  man  is  compelled  to  make  one,  and  few 
are  willing  to  volunteer  against  a  Judge  who  may  remember 
it.  But  without  the  power  ^  to  send  for  persons  and  papers," 
and  compel  a  reluctant  witness  to  disclose  the  whole  truth, 
and  appear,  is  bitter  mockery.  The  Judge  tells  his  own 
story,  and  he  tells  it  to  his  fellows,  who  m^y  each  in  turn 
have  his  case  to  decide.    I  aver  that  the  only  record  I  can  pro- 
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cure,  does  not  give  the  statement  which  the  compulsory  at-  Chirleston, 
tendance  and  cross  examinations  of  witnesses  would  secure.    ^^'  ^^' 

But  on  the  merits  I  contend ;  the  report  of  the  Judge  ad-^ 
mits  that  Mr.  Yeadon,  in  a  matter  evidently  personal,  too,  pro- 
ceeded without  any  regard  to  the  pain  he  inflicted.  A  call 
was  made  to  order,  and  had  the  Judge  then  been  as  peremp- 
tory in  the  exactions  of  his  duty  as  he  was  in  inflicting  a 
fine,  enormous  for  ordinary  gross  misdemeanors,  he  would 
/have  then  decided  if  this  '' peeping  behind  the  record" was 
admissible.  He,  in  the  end,  ruled  that  it  was  not,  that  the 
record  was  Conclusiva  Now  what  is  the  head  and  front  of 
my  offence?  After  every  effort  to  stop  Mr.  Yeadon  in  his 
gross  and  unmannerly  course,  1  aiRiply  said,  "  it  was  disf 
graceful^  that  every  member  of  the  profession  must  feeWt  to 
Le  so;''  and  so  it  was,  and  so  i  still  maintain,  and  so  will 
every  man  of  common  sensibility  ;  but  when  the  court  inter- 
posed, I  expressly  disavowed  all  disrespect  to  the  Judge.  It 
is  not  my  disposition  to  offend  any  one  incapable  of  self-de- 
fence, and  I  admit  a  woman,  a  clergyman  or  a  Judge  are  un- 
der itQ  obligation  to  defend  themselves,  and  that  it  is  un- 
manly to  attack  them.  But  a  man.  sui  juris,  wi^o  under- 
takes to  be  offensive,  must  expect  the  chastisement  he  merits. 
Yet,  in  this  instance,  the  Judge  let  off,  with  impunity,  amaa 
who,  it  is  true,  after  he  had  received,  as  he  avers,  the  first 
offence,  descended  to  the  language  in  the  report.  I  am  aware 
that  when  a  gentleman  deems  he  is  injured,  mere  words, 
however  gross,  which  he  substitutes  for  redress,  are  inopera- 
tive, and  are  set  down  as  entirely  without  power  to  convey 
insult.  ^  After  the  first  offence  any  abjurgations  are  the  imbe- 
cile outbreaks  of  one  incapable  of  seeking  other  redress. — 
But  I  aver  the  Judge,  by  neglecting  and  refusing  to  decide 
the  questions  of  order,«was  the  true  cause  of  all  the  difficul- 
ty, and  so  a  jury,  or  a  Court  of  impeachment,  would  decide. 
In  the  Court  of  Appeals,  I  must  be  heard  on  the  statement 
of  my  accuser,  who  even  enters  the  councils  of  the  tribunal 
to  which  I  ap))eal,  while  I  have  no  compulsory  process  to 
subpcBua  witnesses.  If  I  resort  to  impeachment,  I  shall  be 
told  that  requires  to  be  sustained  by  proof  of  moral  guilt ; 
and  thus  all  the  evils  of  one  being  Judge  in  his  own  case, 
and  the  reporter  of  the  facts,  are  entailed  on  the  victim.  I 
aver  that  Judge  Frost  was,  himself,  the  cause  of  much  that 
occurred,  and  that  so  a  jury  or  the  inquest  of  the  State  would 
decide,  if  all  the  facts  could  be  extorted  from  witnesses  com- 
pelled to  testify.  But  what  becomes  of  all  the  safeguards  of 
liberty  and  property,  if  a  citizen  has  no  such  power  ?  In  the 
United  States  Courts,  and  in  those  of  most  States  of  the 
Union,  the  Judge  is  restricted  to  the  mero  power  to  remove 
one  interrupting  the  proceedings  of  hia  Court,  and  thus  be 
able  to  proceed  in  peace.  AU  beyond  that  is  a  criminal  ac*- 
42 
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CHARLBSToif,  tioii  dgainst  a  free  man,  and  demands  the  sanetion  of  a  jnry, 
Jan.  1850.  ^h^rg  J  invite  an  investigation.  But  if  a  lawyer  may  have 
the  means  of  living  taken  from  himself  and  his  family,  at  the 
will  of  a  Judge — or  be  imprisoned  and  deprived  of  the  means 
Hunt  of  supporting  his  family,  without  trial  by  jury,  by  a  jury  not 
implicated  in  *the  result — a  lawyer  is  the  poorest  creature  in 
the  State,  worse  than  a  petty  larceny  thief — his  money  or 
his  liberty  can  be  taken  from  him  without  indictment  or  triaV, 
and  the  extent  of  his  punishment  is  to  be  measured  by  a 
Judge  who  may  desire  to  avert  odium  from  his  own  imbeciU 
ity,  by  attracting  it  to  the  victim  by  the  extraordinary 
amount  of  his  fine  or  imprisonment. 

There  is  no  doubt  that  any  contempt  of  Court  is  an  ii^ 
dictable  ofience,  and  so  long  as  the  peace  of  the  Court  room 
is  not  disturbed,  one  would  think  that  a  Judge  would  prefer 
to  Bubmit  the  case  to  a  jury.  There  is  no  exigency  requir- 
ing such  ^*  hot  haste."  It  is  admitted  that  when  called  to 
order,  I  instantly  obeyed — why  then  decline  the  plain  resort 
to  an  indictment  and  conviction  ?  Are  the  Judges  to  set  in 
their  own  cases,  examples  of  their  disregard  to  the  impartial- 
ity of  the  people  7  Do  they  cherish  prerogative  instead  of 
equality? 

I  insist  this  Court  ought  to  set  aside  the  fine  of  ^^200,  and 
the  imprisonment  consequent  on  its  non-payment,  and  direct 
the  Attorney  General  to  present  the  matter  to  a  grand  jury ; 
and  if  they  find  a  bill  to  the  petit  jury,  and  a  conviction,  it 
will  be  time  enough  for  a  Judge,  not  personally  prejudged,  to 
inflict  any  punishment  merited. 

This  involves  not  only  the  liberty  and  property  of  many 
lawyers,  but  what  is  more,  that  of  every  citizen  who  employs 
one  ;  and  if  a  lawyer  is  to  do  his  duty  to  his  client,  with  ar- 
bitrary fine  and  imprisonment  staring  him  in  the  face,  the 
citizen  may  well  suspect  the  independence  and  fearless- 
ness of  lawyers,  to  whom  the  defence  of  their  lives  and  for- 
tunes are  committed. 

Bdyne^  Att.  Oen,  contra. 

Curia,  per  O'Neall,  J. — When  this  case  was  called,  the 
Attorney  General  moved  to  strike  it  from  the  docket,  on  the 
ground,  that*  an  order  attaching  an  Attorney  at  law  for  a 
6  En^.  Com.  contempt  until  a  fine  be  paid,  is  not  the  subject  of  appeal. 
L.  R.  440.  The  case  of  Kinff  v.  Davison,  was  cited  and  relied  on.  In 
it,  the  defendant  wap  fined  three  several  times  for  using  im- 
proper expressions  in  Court,  in  the  presehce  of  the  Judge. 
The  power  of  the  Judge  to  fine  for  the  contempt,  was  col- 
laterally drawn  in  question ;  and  it  is  asserted  by  all  the 
Judges.  About  it,  I  entertain  no  doubt.  I  presume  ail  my 
brethren  will  concur  in  C.  J.  Abbott's  expression,  as  to  the 
power  of  the  Judge  to  fine  for  a  contempt^  when  be  said, 
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"  that  he  has  the  power  to  do  so,  I  can  entertain  no  doubt ;  CHiRLE«Toir, 
no  lawyer  can  doubt  the  power  of  every  Court  to  fine  for^  Jan.i850. 
contempt."     But,  notwithstanding  this  undoubted  power,  ^  * 


State 


Still,  where  it  is  exercised,  every  citizen  has  the  right  to 
appeal.    It  was  said  in   Pinckney  v.  Hennegan  4*  Jo^ies^      Hudt. 
'^  that  is  what  is  guaranteed  to  every  one  by  the  constitutional 
provision  requiring  the  Judges  to  meet  and  sit  for  the  pur-  *^^^'  ^• 
pose  of  hearing  all  motions  which  may  be  made  for  new  i^^^  *?^ 
'  trials,  and  in  arrest  of  judgment,  and  such  points  of  law  as   of  So!ciu'**' 
may  be  submitted  to  them.''  amend!  i9th. 

Notwithstanding  this  right  of  appeal,  still  (as  was  decided  ^•^  ^^i^- 
in  the  case  of  Pmckney  v.  Hennegan  ^  Janes,)  every  appeal 
does  not  necessarily,  in  all  cases,  operate  as  a  supersedeas^ 
In  the  case  of  a  contempt  committed  in  the  presence  of  the 
Ck)nrt,  as  in  this  case,  if^  the  sentence  had  been  instant  im- 
prisonment, no  appeal  could  have  superseded  it;  t/  must  have 
9een  executed.  The  same  result  would  have  followed,  in  the 
case  of  a  fine  where  instant  payolent  was  directed  to  be  en« 
forced.  But  when,  as  here,  there  was  no  time  fixed  for  pay- 
ment, or  for  the  issuing  of  the  attachment  to  compel  its  pay- 
ment, the  appeal,  though  not  operating  as  a  supersedeas,  may 
be  considered  as,  b^  the  consent  of  the  Judge,  suspendmg 
all  proceedings,  until  the  final  hearing  of  the  appeal  We 
all,  for  these  reasons,  agreed  that  the  case  should  not  be 
struok  from  the  docket,  but  that  the  defendant  should  be 
heard  on  his  appeal 

This  has  been  done,  and  we  all  agree,  not  onlj'  as  to  the 
power  of  the  Judge  to  fine  for  a  contempt  committed  by  an  The  King  ▼. 
attorney,  in  the  use  of  improner  expressions  towards  another  l>«vjjBon,  6 
attorney,  in  the  argument  ot  a  cause  in  the  presence  of  the  "^;^**^^- 
Court,  but  also,  that  the  Judge  mayor  not,  in  the  exercise  of  r^^  state  ▼. 
his  legal  discretion,  use  that  power,  and  that  the  punishment  Hemdon  and 
to  follow  its  use  is  altogether  discretionary  with  him.    Ex- T^<>|»«on»  jje- 

traordinary  cases  might,  but  probably  never  will,  occur,  in *j^*^«Si** 
which  this  Court  might  hold,  that  the  power  to  attach  for       i833.    ' 
such  a  supposed  contempt  had  been  improperly  used.    The 
proceeding  by  rule  is  the  result  of  the  provision  contained 
in  the  Act  of  the  Legislature,  passed  in  1811.    It  grew  out  &  Stat  643. 
of  the  commitment,  by  Mr.  Justice  Grimke,  of  the  constables, 
at  Newberry,  in  1807,  who  were  found  absent  from  their 
posts,  without  requiring  them  to  shew  cause.    Its  provision, 
that  no  one  shall  be  imprisoned  without  hearing  him,  neces- 
sarily, in  a  case  like  the  present,  makes  the  proceeding  by 
rale  proper.    It  has  the  sanction  of  a  well  settled  practice, 
and  IS  prudent,  as  affording  cooling  time  and  an  opportunity 
ior  the  interference  of  friends. 

That  the  Judge,  in  the  case  beforeus,  had  no  other  alter- 
native than  to  fine  the  defendant,  is  so  perfectly  manifest, 
from  the  papers  laid  before  us,  that  it  is  hardly  necessary  to 
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CBAUMToir,  say  a  word  about  it.    Let  it  be  conceded,  as  the  defendant 
^  Jon.  1850.    supposes,  that  Mr.  Yeadon  was  the  assailant  in  the  unbe- 
^       'coming  war  of  words  between  them,  still,  on  recurring  to  his 
^^       return  to  the  rule,  it  will  be  seen  he  made  to  the  Court  every 
Hunt,      atonement  in  his  power,  when  he  said,  "  this  respondent 
again  utterly  disclaiming  all  intentional  disrespect  to  the 
Court  or  its  presiding  magistrate,  and,  on  the  contrary,  pro- 
fessing and .  feeling  the  highest  respect  for  both — for  the  one 
officially,  and  for  the  other,  both  officially  and  personally,  re- 
spectfully apologises  for  what  he  felt  constrained  to' do  by 
more  than  common  aggravation,  and  he  humbly  hopes  that 
much  will  be  pardoned  to  human  infirmity,  and  also  to  man* 
ly  and  professional  feelings,  roused  to  the  vindication  of  per- 
sonal and  professional  honour."    After  this,  nothing  was  left 
to  the  Judge  but,  in  reference  to  him,  to  extend  the  forgive- 
ness prayed — though  here  I  must  be  permitted  to  remark,  in 
reference  to  the  closing  words  of  the  return  above  cited,  that 
I  think  neither  *^  personal  or  prqfessUmal  honour^  was  ever 
vindicated  hy  rough  words  used  in  a  Court  House. 

The  defendant  deprived  the  Judge  of  the  pleasant  duty  of 
extending  the  same  clemency  to  him  which  he  did  to  his 
adversary,  by  putting  himself  in  an  attitude  of  justification 
throughout ;  hi^  disavowal  of  disrespect  to  the  Court  was  only 
made  after  the  Judge  had,  in  delivering  his  judgment,  point- 
ed to  the  entire  absence  of  apology  to  the  Court  for  the  rude- 
ness of  which  he  had  been  guilty.  But  it  is  unnecessary 
ftirther  to  refer  to  the  facts  of  this  unpleasant  affair.  The 
Judge's  discretion  was,  we  think,  properly  exercised.  He 
regretted,  aa  well  as  the  whole  court  now  regret,  that  one  of 
the  oldest  members  of  the  Bar,  distinguished  for  his  talents, 
and  remarkable  for  his  success  as  an  advocate,  should  have 
evoked  the  necessity  of  inflicting  punishment  for  a  contempt. 
'    Still  the  example  was  the  more  necessary  and  proper. 

The  withdrawal,  by  the  defendant,  of  his  additional 
grounds  of  appeal,  so  improperly  wordea  and  presented,  and 
the  ample  and  satisfactory  apology  by  him  submitted  to  this 
Court,  gives  us  reason  to  hope  that  reflection  will  cause  ^  good 
and  not  evil"  to  come  out  of  this,  to  the  Court,  unpleasant 
exercise  of  the  power  of  punishing  for  a  contempt. 

The  motion  is  dismissed. 

Richardson,  Evans,  Wabdlaw  and  Frost,  JJ.  con- 
curred. 
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* 

John    jT.   Syme  v.  X  A.  Sanders  and  Septimus  Sanders^  Chirlestok, 

Jan.  1850. 

Where  one  enters  into  the  poa^ession  of  premises  under  a  deed,  as  tenant  per  ^  ■       y         ^ 

autre  vie,  he  can  no  more  dispute  that  tiile,  than  a  tenant  for  years  under  it       Syme 

can ;  and  his  tenant  must,  after  his  death,  attorn  to  that  title,  and  not  to  his      ^   ^A 
heir.  Banders. 

Before  Wardlaw,  J.  at  Oharlestan,  May  Term^  1848. 

The  plaintiff  shewed  title  to  a  lot  of  land  in  Pinckney 
street,  the  eastern  half  of  which  was  the  subject  of  suit,  in 
Thomas  Coveney  under  a  conveyance  from  John  Gruber, 
dated  22d  May,  1801,  and  duly  recorded  ;  and  from  Samuel 
Fluit  to  John  Gruber,  dated  8ih  March,  1800,  also  duly 
recorded. 

The  plaintiff  then  produced  a  marriage  settlement  between 
Elizabeth  Coveney,  Dennis  Simmons  and  John  Simmons, 
bearing  date  the  I5ih  June,  1815,  reciting  the  intended  mar- 
riage between  Elizabeth  Coveney  and  Dennis  Simmons,  that 
Elizabeth  Coveney  was  entitled  to  and  possessed  of  certain 
real  and  personal  estate,  as  the  representative  of  her  late  hus- 
band, "  that  is  to  say,  of  a  certain  lot  of  land,  situate  in  the 
City  of  Charleston,  known  and  distinguished  as  No.  29 
Pinckney  street,"  &c.  &c.  And  that  it  had  been  agreed  be- 
tween the  parties  to  settle  that  property  "or  whatever  share 
or  proportion  of  the  said  estate,  she,  the  said  Elizabeth,  4nay 
be  finally  entitled  to  receive  or  take  from  the  estate  of  her 
late  husband."  Elizabeth  Coveney  then  conveyed  all  the 
property  described,  to  John  Simmons,  in  fee,  in  trust  for  the 
joint  lives  of  the  said  Elizabeth  and  Dennis,  "and  from  and 
immediately  after  the  death  of  either  the  said  Elizabeth  or 
Dennis,  then  in  trust,  to  and  for  the  sole  use,  benefit  and  be- 
hoof of  the  survivor,  his  or  her  executors^  administrators  and 
assigns  forever?^  This  settlement  was  recorded  in  the  Sec- 
retary of  State's  Office,  14th  September,  1815;  although 
the  name  of  the  witness  who  proved  it  did  not  appear  in  the 
probate  attached  to  the  deed,  the  place  where  the  name  of  the 
witness  ought  to  have  been  inserted  being  blank. 

The  plaintiff  next  produced  the  City  Assessor,  and  the.    n 
City  Assessment  books  for  several  years,  to  prove  that  Den- 
nis Simmons,  after  the  date  of  the  marriage  settlement,  did 
return  a  lot  on  the  north  side  of  Pinckney  street ;  and  also  to 

*  This  case  appears  in  a  different  phase  in  the  former  part  of  this 
volame,  and  should  have  been  preceded  by  this  report,  which  is  of  a 
former  appeal  in  which  a  now  trial  was  granted ;  but  the  Reporter 
did  not  discover  it  among  his  papers  until  the  junior  appeal  was  in 
print 
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Charleoton,  prove  that  one  Amos  Arnold  was  the  tenant  of  Simmons. 

^  Jan.  1850.^  These  books  were  objected  to,  because  they  were  mere  ex- 
tracts from  the  original  tax  returns,  which  ought  to  have 
been  produced.  The  City  Assessor  testified  that  these  origi- 
nal returns  had  been  sought  for  but  could  not  be  found,  and 
the  books  were  received,  from  which  the  following  are  ex- 
tracts. 

Pinckney  Street. 


Syme 

N      T. 

Sanders. 


Year. 

No.    Tenant    Trade  or  Employment         Owner. 

'Valuation. 

1815 

30 

Elizabeth  Coreney 

700 

tt                  u 

eoo 

1816 

30 

Pennis  Simmons 

700 

«                         • 

(C                 cc 

700-1400 

■ 

To  18^1  same  return  continued. 

18^ 

30    Amy  Pibro 

<c             « 

700 

Jas.  Sherman,  F.  N.  Rigger 

If  ,        tt 

Sara  Arnold 

c<                  tt 

GOO-1400 

1824 

32       Vacant 

tt           tt 

700 

^ 

now  J.  M.  Lowry 

30     Mr.  Arnold's  school 

"     Dennis  Simmons 

600-1400 

18S5 

32 

J.  M.  Lowry 

700 

30     Amos  Arnold 

Dennis  Simmons 

600-1400 

To  1831,  same  return  continued. 

1831 

32 

J.  M.  Lowry 

30     Amos  Arnold 

1-2  Dennis  Simmons 

700 

1-2  Amos  Arnold 

600 

The  city  Assessor  testified  that  lots  frequently  had  their 
numbers  changed,  and  that  a  discrepancy  between  the  num- 
bers by  which  this  lot- was  designated  in  the  marriage  settle* 
ment  and  in  the  City  Assessment  Book,  did  not  induce  any 
doubt  in  his  mind  of  the  identity  of  the  lot.  He  also  ex- 
plained, that  under  the  column  of  tenants,  the  names  of  the 
occupants  found  on  the  premises  when  the  City  Assessor 
went  round  once  a  year  to  ascertain  them,  as  was  then  his 
duty,  were  inserted  without  inquiry  into  the  character  in 
which  the  occupant  held.  From  the  year  1824  to  1831,  the 
lot  was  returned  Dennis  Simmons,  owner,  Amos  AmoW,  ten- 
ant. From  the  year  1831  to  1836,  the  return  was  made  by 
Amos  Arnold  alone.  In  1836,  there  was  no  return.  After 
1836,  it  was  returned  by  Peter  Joshua  until  1840  or  1841. 
He  said  it  is  customary  after  a  land  otoner  dies,  to  continue 
to  have  the  |>roperty  returned  in  his  name,  for  the  benefit  of 
his  estate,  until  some  other  person  becomes  the  owner. 

On  his  cross  examination,  he  said  that  the  return  of  one- 
half  as  Denuis  Simmons,  in  the  year  1831,  must  have  been 
taken  from  the  original  return  of  that  year,  and  whoever 
made  that  return,  must  have  returned  but  half  of  the  lot, 
while  Amos  Arnold  returned  the  other  half. 

Plaintiff  also  produced  the  original  State  tax  return  of 
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Amos  Arnold  for  the  year  1.'=134,  in  which  he  returned  both  Charleston, 
the  eastern  and  western  lois  as  his  property,  whilst  by  the    ^^^'  ^^^' 
City  Assessor's  book  he  returned  but  one.  *    ^"■^''~'      ' 

The  plaintiff  then  offered  the  testimony  of  Honore  Mon-        ^® 
poey,  wbich  had  been  taken,  by  consent,  in  writing,  as  foL     Sanders, 
lows. 

"That  he  knew  Dennis  Simmons,  and  knew  Elizabeth 
Coveney,  the  lady  he  married,  by  sight.  Does  not  recollect 
the  year  of  the  marriage,  heard  of  their  marriage,  was  not 
present  at  it.  Didn't  know  Simmons  so  well  at  that  time. 
Simmons  told  him  that  he  got  the  lots  in  Pinckney  street,  by 
his  marriage  with  Elizabeth  Coveney.  The  lot  that  the  de- 
fendants are  on,  is  one  of  those*  It  is  the  easternmost  of  the 
two  lots  that  the  defendants  are  on.  Simmons  owned  no- 
other  lots  in  that  street. 

Doesn't  know  when  Arnold  first  went  as  a  tenant  to  that 
lot.  Witness  was  Simmons'  factor.  Simmons  lived  in  the 
country — went  with  Simmons  to  the  lot,  to  get  the  possession 
of  the  lot,  or  to  get  the  rent  from  Arnold.  Arnold  always 
put  Simmons  off  by  telling  him  to  come  again.  Arnold 
wanted  to  compromise  with  Simmons — went  with  Simmons 
frequently — never  heard  Arnold  lay  any  claim  to  the  prop- 
erty— went  with  Simmons  to  demand  the  rent — not  long  bie^- 
fore  Simmons'  death,  Arnold  promised  to  pay  rent. 

Dennis  Simmons  died  shortly  before  the  death  of  his  only 
child,  Sarah  Dennis  Simmons,  the  deceased  wife  of  the 
present  plaintiff,  sometime  in  the  year  1824,  in  the  early 
part  of  that  year.  This  daughter  Sarah,  has  left  a  child 
who  is  now  alive." 

Cross  Examined.  "  Elizabeth  'Coveney,  by  whom  Den- 
nis Simmons  told  witness  he  had  got  the  lot,  died  a  few 
years  after  marriage  with  Dennis  Simmons,  without  issue, 
as  far  as  the  witness  knows.  After  her  death,  Dennis  Sim- 
mons married  Ann  Redmond,  the  mother  of  Sarah  Dennis 
Simmons,  the  plaintiff's  deceased  wife.  Dennis  Simmons 
left  his  widow  encietUe  with  the  plaintiff's  deceased  wife. 
His  widow  afterwards  married  a  man  by  the  name  of  Brown, 
and  died-  Elizabeth  Coveney  was  the  widow  of  Thomas 
Coveney.  Knew  nothing  of  Simmons'  possession  of  the 
lots  until  after  his  marriage  with  Ann  Redmond  in  1820,  or 
later." 

M  reply.  "Thomas  Coveney,  whose  widow,  Elizabeth, 
married  Dennis  Simmons,  was  an  Irishman,  as  witness  be- 
lieves, and  moved  from  the  city  to  the  Cross  Roads,  St. 
George's  Dorchester ;  can't  tell,  exactly,  when  Dennis  Sim-  ^ 

mons  married  Ann  Redmond.    The  widow  of  Dennis  Sim- 
mons never  had  any  other  child  than  plaintiff's  wife." 

It  appeared  by  certificates  or  memoranda  admitted,  that 
Saxah  Dennis  Simmons  was  born  on  the  2d  August,  1834, 
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Chirleston,  married  John  T.  Syme,  the  plaintiff,  24th  April,  1844,  and 
^  Jan.  1850.   ^j^^  23d  July,  1846,  leaving  a  child,  which  was  bom  26th 
^     T""''        'January,  1845,  named  Lavinia  Ann,  which  is  still  livings 
Symer  Plaintiff ^s  counsel  then  offered  a  certified  copy  of  the  will 

Sanders,  of  Amos  Arnold,  which  bore  date  13ih  June,  1835,  and 
was  proved  iJefore  the  Ordinary  for  Charleston  district,  27th 
December,  1836.  Amos  Arnold  devised  as  follows — *^1  give 
and  bequeath  to  my  two  friends,  Peter  Joshua  and  George 
William  Thrane,  of  the  City  of  Charleston  aLd  State  afore- 
said, all  my  estate  and  effects,  real  and  personal,  whatsover 
and  whensoever,  of  what  nature,  kind  and  quality  soever 
the  same  may  be,  to  them  and  their  own  use  and  {benefit  ab- 
solutely, to  be  equally  divided  between  them,  shaie  and 
/  share  alike." 

And  here  the  plaintiff  ^s  counsel  closed  his  case. 
Defendant's  counsel  then  moved  for  a  )>on^uit,  because 
plaintiff  had  not  shewn  whether  Thomas  Coveney  had.  died 
testate  or  intestate ;  that  the  settlement  between  Dennis  Sim- 
mons and  Elizabeth  Coveney  disclosed  a  donbtful  interest 
in  the  estate  of  Thomas  Coveney,  and  g^ve  to  Dennis  Sim- 
mons, the  survivor,  nothing  bnt  a  life  estate  in  the  premises. 
And  that  defendants  were  not  in  any  wise  connected  w^th,  or 
affected  by,  the  tenancy  of  Amos  Arnold.  Uppn  his  Honor's 
intimation  to  plaintiff^s  counsel  that  he  had  not  shewn  any 
connexion  between  Arnold  and  the  defendants,  plaintiff's 
counsel  offered  thei  original  conveyance  of  E.  R.  Laurens^ 
Master  in  Equity,  to  the  defendants,  dated  2d  March,  1841^ 
in  which  was  recited,  that  the  sale  was  made  under  a  decree 
of  foreclosure,  in  the  case  of  Robert  Martin  y.  Peter  Jeshuoy 
and  that  defendants  had  purchased  at  the  price  of  five  hund- 
red and  fifty  dollars. 

Upon  this  conveyance  being  introduced,  bis  Honor  refused 
the  nonsuit. 

Defendant's  counsel  then  offered  in  evidence  a  certified 
copy  of  a  conveyance,  dated  10th  March,  1803,  duly  recorded, 
whereby  Thomas  Coveney  conveyed  the  premises  to  Ed- 
ward Johnson,  in  fee,  "  in  trust  to  and  for  the  sole  use, 
benefit  and  behoof  of  Elizabeth  Coveney,  my  wife,  for  and 
during  the  term  of  her  natural  life,  and  so  that  the  same 
shall  not  be  seized,  sold  or  extended  to  the  payment  of  my 
debts,  or  in  any  wise  subject  to  my  control  or  intermeddlhig; 
and  from  and  immediately  after  the  decease  of  my  said  wife, 
Elizabeth,- then  in  trust,*  to  and  for  the  sole  use,  benefit  and 
behoaf  of  such  child  or  children  which  my  said  wife  now 
has,  or  may  hereafter  have,  by  me,  that  are,  shall,  or  may 
be  living  at  the  time  of  the  decease  of  my  said  wile,  Eliza- 
beth, to  be  divided  between  and  amongst  such  child  or  chil- 
dren, if  more  than  one,  share  and  share  alike,  to  hold,  to 
hioa,  her  and  their  respective  heirs  and  assigns  forever,  &c. 
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&c.  and  in  default  of  such  issue  living  at  the  time  of  the  ^j^^^F"^^' 
decease  of  my  said  wife,  and  in  case  that  I,  the  said  Thorn-  ^  Jan- 1850.  ^ 
as  Coveney,  shall  be  then  living,  then  in  trust,  to  and  for  ray  ^    I"^ 
sole   use  and   bene^t   and  behoof,  and   to  my  heirs  and        T^^ 
assigns ;  but  should  I  not  then  be  living,  then  in  trust,  to     Sanders. 
and  for  the  use,  &c.  of  Daniel  O'Connor,  my  nephew,  and 
to  his  heirSy  &c.    And  in  case  the  said  Daniel  O'Connor 
shall  not  then  be  living,  and  leave  no  lawful  issue  living  at 
the  time  of  his  death,  then,  and  in  that  case,  in  trust,  to  and 
for  the  sole  use  and  benefit  and  behoof  of  Helen.  O'Connor^ 
my  niece,  and  to  hc*r  heirs  and  assigns  forev'er." 

Defendant's  counsel  (hen  offered  the  deposition  of  Samuel 
Dubose,  Esq.  taken  in  writing,  as  follows.  ^ 

"  That  he  knew  Thomas  Coveney,*  who  lived  at  the  Cross 
Roads^  in  St.  George's  Parish.  Colleton  district,  sometime 
prior  to  the  year  1815.  He  saw  him  there  in  1813 ;  and 
that  the  said  Thomas  Coveney  died,  leaving  a  widow,  who,, 
the  witness  afterwards  heard,  had  married  Dennis  Simmons. 

Witness  further  says  that,  "  h3  has  heard  of  Thomas 
O'Connor,  a  nephew  of  the  said  Thomas  Coveney,  but  never 
knew  him.  That  he,  witness,  did  know  Helen  O'Connor, 
the  niece  of  Thomas  Coveney.  He  remembers  to  have  heard 
that  her  father  and  mother  came  out  to  this  country  from 
Ireland,  and  in  a  short  time  all  the  family,  except  the  said 
Helen  O'Connor,  died  of  the  yellow  fever.  That  the  said 
Helen  O'Connor  intermarried  with  a  man  by  the*name  of 
George  W.  Champlin,  and  afterwards  died,  sometime  in  the 
year  1818,  leaving  a  daughter  named  Margaret  Champlin,. 
whom  the  witness  received  into  his  house  as  a  motherless  , 

child,  then  about  six  years  okl,  and  that  she  continued  to 
live  in  the  witness's  family  for  several  years,  and  grew  up 
and  attained  her  full  age,  and  married,  and  died  six  or  seven 
years  ago."  / 

And  here  the  defendant's  counsel  closed. 

One  of  plaintiff's  counsel  then  went  on  the  stand  himselfl 
as  witness,  and  testified .  that  Peter  Joshua  never  pretendea 
to  any  other  right  in  the  premises,  than  through  the  deviso 
of  Amos  Arnold.  That  he  bad  brought  an  action  for  Mar- 
garet Champlin  against  Peter  Joshua  to  recover  the  premises^ 
and  had  abandoned  it,  because  her  mother,  HelenO  'Connor^ 
was  an  alien,  and  that  all  of  Thomas  Coveney's  relations 
were  aliens,  as  far  as  he  could  asceilain. 

Upon  his  cross  examination  he  said  that  Margaret  Champ- 
lin had  married  after  he  commenced  the  action  for  her 
against  Joshua,  and  not  long  afterwards  died,  leaving  her 
husband  living,  he  believed.  But  that  he  had  abandoned 
ihe  suit,  because  Margaret  Champlin  could  only  claim  through 
aliens. 

He  further  said,  that  it  was  not  from  Joshua  himself,  bat 
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Charleston,  from  his  counsel,  he  learned  that  Peter  Joshua  never  pretend- 

Jan.1850.  ^^j  ^^  claim  except  under  Amos  Arnold's  will. 
^*     ^"^^        '     Defendant's  counsel,  who  had  been  counsel  for  Joshua, 
^^       when  sued  by  Margaret  Ctiamplin,  disclaimed  ever  having 
Sanders,     made   any  exhibition  of  Joshua's  litle   to   the  plaintiff's 
counsel. 

The  jury  found  for  the  plaintiff. 

The  foregoing  statement  was  prepared  by  the  counsel  of 
the  defendants,  appellants,  and  approved  by  the  plaintiff's 
counsel,  according  to  an  arrangement  which  was  made  be- 
)  tween  the  counsels  when  the  notice  of  appeal  was  delayed. 
It  was  adopted  by  the  Circuit  Judge  as  correct,  except  that 
•his  notes  did  not  shew  any  objection  made  to  the  introduc- 
tion of  testimony ;  and  although  he  remembered  that  some 
observations  were  made  when  the  Assessor's  books  (which 
the  counsel  had  obtained  leave  to  examine  beforehand)  were 
submitted,  he  thought  iio  objection  was  insisted  on. 

In  the  argument,  much  was  said  on  the  part  of  the  plain- 
tiff, about  the  minority  and  destitution  of  Dennis  Simmons' 
daughter,  under  whom  the  plaintiff,  J.  T.  Syme,  claims; 
aud  on  the  part  of  the  defendants,  about  their  being  pur- 
chasers for  valuable  consideration,  without  notice  of  any 
acknowledgment  of  tenancy  by  Amos  Arnold.  His  Honor 
held  these  matters  to  be  unimportant. 

The  deed  from  Thomas  Coveney  to  Edward  Joshua,  ia 
trust,  and  the  marriage  settlement  between  Dennis  Simmons 
and  Mrs.  Coveney,  were  also  much  discussed,  and  the  sup- 
posed rights  of  Mrs.  Champlin  dwelt  upon.  His  Honor 
presented  views  under  which  the  title,  between  proper  par- 
ties, might  be  found  to  be  in  the  heirs  of  Johnson,  or  of 
Thomas  Coveneny,  or  Mrs.  Coveney,  or  in  Daniel  O'Connor 
or  his  children,  or  in  Mrs.  Champlin's  heirs,  or  in  the  body 
corporate,  to  whom  the  land,  if  escheated,  had  t)een  granted  ; 
and  he  spoke  of  the  difference  which  the  death  of  Mrs.  Cove- 
ney, before  or  after  the  death  of  Mrs.  O'Connor,  might  have 
produced ;  but  all  these  views  he  considered  to  be  superceded, 
by  the  inquiries  which  were  presented  as  to  Amos  Arnold's 
tenancy,  and  the  matters  therewith  connected. 
«  Dennis  Simmons,  at  the  death  of  his  first  wife,  was  in 

Eossession ;  and  afterwards,  for  a  period  from  1820,  or  per- 
aps  1818,  till  1824,  held  on  with  a  claim  of  ownership ; 
Amos  Arnold  became  his  tenant  after  his  second  marriage, 
and  was  so  up  to  his  death ;  and  without  interruption,  Amos 
Arnold  continued  to  hold  under  his  original  entry  till  his 
(A.  A's.)  own  death  in  1836.  Peter  Joshua  entered  at  Amos 
Arnold's  death,  as  his  devisee;  and  the  present  defendants, 
in  1841,  entered  as  purchasers  of  Peter  Joshua's  litle,  under 
proceedings  had  in  Equity  to  foreclose  a  mortgage  from 
Josluia  to  Martin. 
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His  Honor  left  it  to  the  jury  to  decide  whether  the  plaintiff  ^?*"'?5!?''» 
had  established  these  propositions/    If  he  had,  he  held  that^  Jan.i850.^ 
the  plaintiff,  as  heir  of  Dennis  Simmons,  was  entitled  to^      IV    V 
recover  against  the  defendants,  who  came  in  under  Dennis         f"* 
Simmons'  tenant,  and  that  the  defendants  could  not  show  in     Sanders, 
defence,  title  in  a  third  person.    If  the  plaintiff  had  failed  in 
any  of  these  propositions,  then  the  defendant's  possession 
should  not  be  disturbed.    The  jury  found  for  the  plaintiff. 

A  motion  for  a  new  trial  was  made  before  the  Court  of 
Appeals,  upon  the  following  grounds. 

1.  Because  the  defendants,  being  in  possession  as  purcha- 
sers for  valuable  consideration,  are  entitled  to  hold  the  prem- 
ises against  the  plaintiff,  until  he  shews  a  perfect  title  ;  as 
the  tenancy  of  Amob  Arnold  under  Denais  Simmons,  if 
proved,  cannot  affect  the  defendants,  who  had  no  notice 
of  it. 

2.  Because  the  title  of  plaintiff  was  defective,  as  he  claim- 
ed to  take  throiigh  his  wife,  the  heir  of  Dennis  Simmons, 
who  had  entered  under  the  settlement  made  upon  his  mar- 
riage with  Elizabeth  Coveney,  by  which  settlement,  the  said 
Dennis  Simmons  had  only  a  life  estate. 

3.  Because  the  defendants  shewed  a  better  title  in  Marga- 
ret Champlin,  under  the  conveyance  of  Thomas  Coveney  lo 
Edward  Johnson,  in  trust,  for  Elizabeth  Coveney  for  life, 
with  ultimate  remainder  to  Helen  O'Connor,  the  mother  of 
Margaret  Champlin ;  and  his  Honor  erred  in  charging  the 
jury  that,  if  Elizabeth  Coveney  survived  Helen  O'Connor, 
the  case  was  easily  settled,  as  in  that  event,  Margaret  Champ- 
lin could  take  nothing  under  the  deed,  because  her  mother 
was  an  alien ;  whereas,  the  statute  11  and  12  W  3d.  c.  6, 
(made  of  force  in  this  State)  enabled  Margaret  Champlin  to 
take  title  through  her  alien  mother. 

4.  Because  this  title  of  Margaret  Champlin  could  not  be 
barred  by  the  possession  of  Dennis  Simmons,  who  had  en- 
tered upon  the  premises  in  right  of  his  wife  Elizabeth,  the 

life  tenant,  holding  under  the  same  deed.    And  Margaret        , 
Champlin  was  proved  to  have  been  a  minor  at  the  death  of 
the  said  Elizabeth,  the  wife  of  Dennis  Simmons,  the  life 
tenant,  and  did  not  attain  her  full  age  until  sometime  in 
1833. 

McCrady  ^  Caldwell^  for  the  motion. 
Rhett  4*  McUofie,  contra. 

Curia,  per  O'Neall,  J. — I  have  read  over  the  report  ia 
this  case  again  and  again,  to  discover,  if  I  could,  a  ground 
satisfactory  to  my  mind,  on  which  the  plaintiff  could  sustain 
his  recovery;  but  I  have  failed.  It  is  very  true  that  a  ten- 
ant cannot  dispute  the  title  under  which  he  enters;  it  is  also 
generally  true  that  he  cannot  set  up  any  successful  defence 
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'CsABLRSToir,  to  his  landlord's  claim  of  repossession.    The  proof,  however, 
^  Jaa.  lasa  ^  ^f  tenancy  in  this  case,  on  the  part  of  Arnold,  is  very  slight. 
^        'For  it  ought  to  be  remarked  that  the  books  of  the  city  asses* 
^      sor  setting  down  A.  B.  as  owner,  O.  D.  tenant,  are  no  evi- 
Sanders.    dence  of  either  fact,  until  it  be  shown  who  made  the  return. 
If  the  supposed  tenant  made  it,  then  indeed,  it  would  be 
evidence  of  tenancy,  otherwise  it  would  be  the  mere  declara- 
tion of  the  person  claiming  to  be  owner,  or  some  one  acting 
for  him,  and  no  evidence,  in  his  favor,  or  those  claiming  un- 
der him.    The  testimony  of  Mr.  Monpoey    is  that  Arnold 
was  in  possession  when  he  first  knew  any  thing  about  the 
lots — how  he  came  there  he  manifestly  does  not  know.    He 
went  with  Simmons,  the  father  of  the  plaintiff's  wife,  to  get 
possession  or  rent,  as  he  says,  from  Arnold,  who,  he  says, 
put  Simmons  off,  and  wished  to  compromise  with  him,  but 
finally,  about  '24,  promised  to  pay  rent.    This  is  very  slight 
proof  on  which  a  possession  of  24  years,  accompanied  by  a 
regular  title  from  the  party  then  in  possession,  is  to  be  defeat- 
ed.   Still,  if  it  be  true  that  the  case  is  to  be  decided  by  the 
law  of  tenancy,  unqualified^  it  maybe  that  the  verdict  might 
be  supported.    Before,  however,  I  present  the  view  on  which 
the  case  must  go  back,  I  must  be  permitted  to  remark  that  the 
legal  conclasion  of  the  title  of  the  plaintiff,  arising  from  the 
tenancy  of  the  defendant,  applies  only  where  it  excludes  all 
proof  of  title  on  the  part  of  the  defendant.    If  the  plaintiff, 
in  deducing  his  own  title,  shows  title  out  of  himself,  or  suf- 
fers the  supposed  tenant  to  do  it,  he  cannot  expect  to  recover 
that  to  which  he  has  no  title.    That  that  is  the  case  with  the 
plaintiff,  is  apparent  from  the  deed  of  Thomas  Coveney. — 
By  it  Elizabeth,  who  afterwards  married  Simmons,  had  only 
a  life  estate,  and  if  she  died  without  children,  then,  with  re- 
VauxT.  Nea-  maiuder  to  persons  who  are  alleged  to  be  aliens.    If  that  be 
bitt,  I  McC.  true,  the  estate  did  not  revert  to  the  grantor's  heirs.    Aliens 
C.  R.  352.   mj^y  ^j^i^g  j^jjj  fjQjj  yjjjjl  Qff^QQ  found, — and  then  an  escheat, 

not  a  reverter,  occurs.  But  it  is  supposed  Simmons  acquired 
title  by  an  adverse  possession,  after  the  death  of  his  wife. — 
That  possibly  might  be  true,  if  there  were  any  evidence  of 
the  fact.  But  there  is  none  beyond  that  of  Mr.  Monpoey, 
and  he  merely  speaks  of  Simmons's  possession  of  the  k>ts, 
(as  he  calls  it,)  beginning  in  1820.  He  died  in  1824;  there 
could  be,  therefore,  no  tule  by  possession  before  his  death,  in- 
asmuch as  his  whole  nossession,  before  Dec.  1824,  when  the 
statutory  period  was  extended  to  ten  years,  was  short  of  five 
years. 

The  defence  set  up  in  this  case  is,  we  think,  admissible, 
notwithstanding  Arnold  may  have  entered  under  Simmons. 
If  he  entered  under  him  during  the  life  time  of  his  wife, 
Elizabeth  Coveney,  then  there  could  be  no  doubt  about  it, 
that  he  could  show  her  death,  and  exhibit  the  deed  of  Thom- 
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as  Coveney,  and  defeat  Simmons  or  any  body  else,  except  Charleston, 
those  entitled  under  the  deed,  from  recovering  possession. —  ^  Jan.  i860. 
For  that  would  be  not  disputing,  but  supporting  the  title.  If  he  '^    ^""^    ' 
entered  under  Simmons,  after  the  death  of  his  wife,  and  he  was      "®^«" 
called  on  after  his  death  to  surrender  possession — he  could    MoUigan. 
show  that  Simmons's  estate,  whatever  it  was,  was  determined. 
Tliis,  from  the  papers  before  us,  clearly  ap})ears.    He  had  ^^iJ^^^^^ 
estate  whatever  left  at  his  death  in  the  lots,  which  could  de-  Tenant,  531. 
scend  to  his  heir,  and  of  course  the  tenant  who  had  gone  in 
under  him,  could  not  be  ejected  by^  the  heir.    But  Simmons 
stood  in  another  point  of  view ;  he  had  entered  under  Thom- 
as Coveney  as  tenant  per  autre  vie,  (his  wif(^ ;)  he  could  no 
more  dispute  that  title  than  a  tenant  for  years  under  it  could. 
His  tenant,  after  his  death,  must  attorn  to  that  title,  and  not 
to  his  heir, — and  hence,  therefore,  there  can  be  no  pretence 
for  a  recovery  against  persons  who  have  purchased  Arnold's 
title,  on  the  ground  that  he  was  tenant  to  Simmons.    There 
must  be  something  beyond,  such  as  title  acquired  on  his 
(Simmons'^)  part  by  adverse  possession,  {if  that  be  possible,) 
or  in  some  other  way,  so  as  to  relieve  his  title  from  its  legal 
subserviency  to  thai  of  Thomas  Coveney,  deceased. 
The  motion  for  a^new  trial  is  granted. 

Frost  and  Withers,  JJ.  concurred. 

Wardlaw,  J.  dissented. 

Richardson,  J.  absent  at  the  argument. 


Glara  RoweU,  adfn!x.  v.  Edvoard  Mulligan  et  al. 

Upon  suggestion  filed,  issue  joined,  trial  and  rerdict,  after  reeoTery  upon  a  slie^ 
nft*B  official  bond,  costs  are  to  be  taxed  as  of  right,  by  the  officers  of  Court* 

A  suggestion  well  supplies  the  place  of  a  declaration  in  an  ordinary  case. 

When  a  suggestion  against  the  sheriff  and  his  sureties  is  tried,  the  clerk,  in  the 
taxation  of  costs,  is  not  entitled  to  fifty  cents  for  "notice ;"  nor  is  the  attorney 
entitled  to  four  dollars  for  "  notice."  For  the  "  thirty  day  rule,"  required  to  be 
senred  upon  the  defendants,  the  attorney  is  entitled  to  two  dollars. 

The^ourti^k^^  whether  the  derk  was  not  premature  in  taxing  costs  for  entering 
"satisfaction,"  before  it  was  aseertained  whether  satisfaction  had  been  ren* 
deied  in  the  case. 

Before  RicHARDsoif,  J.  at  OUlisonvilley  Spring  Term^  1847. 

This  was  a  motion  to  reform  the  clerk's  taxation  of  costs 
in  a  suggestion  of  a  further  breach  of  the  official  bond  of 
sheriff  Mulligan.  The  object  of  the  motion  was  to  raise  for 
adjudication  by  the  Court  of  Appeals,  the  question)  whether. 
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Chuileston,  in  suggestions  of  this  kind  against  a  sheriff  and  his  sureties, 

^  Jan.  1850.  ^  ^^^  plaiutiff  is  entitled  to  tax  any,  and  (if  any,)  what  costs. 

^    'Regarding  each  suggestion  against  the  sheriff  and  his  surc- 

^^         ties  as  a  new  action  against  them,  the  Circuit  Judge  deci- 

Mulligan.    ded  that  the  plaintiff  is  entitled  to  have  his  lisual  costs  taxed, 

but  expressed  no  opinion  as  to  the  items  of  the  bill  of  costs 

as  taxed  by  the  clerk  in  this  case. 

BILL  OF   COSTS. 

Aitomey^a  Costs. 

Notice        .  -  -  -  $4 

Suggestion  -  -  -       4 

Argument  ...  5 

6  Subpoenas  -  -  -6 

Jury        .  -  •  -  1 $20 

Clerk^s  Costs. 

Notice,  50c.;  suggestion  and  rule,  76c.;  plea  26e.        01  60 
8  SubpcBuas,  $4  ;  docketing  twice,  25c.  -  4  25 

Attendance  on  trial,  50c. ;  entering  verdict,  25c.  75 

Affid't.  for  continuance,  25c.;  enrolling  judgment,  75c.  1  00 
Recording  proceedings,  01  50 ;  satisfaction,  25c.  1  75 

Filing  replication  or  simileter  .  .  25 

Coroner^s  Costs. 

Service  of  notice  on  parties  -  -  010  60 

Serving  subpcBuas  -  .  -  -  4  50 

Sheriffs  Costs. 
Service  of  subpoenas  -  -  -  04  50 

"VVitnesses 060  60 

The  defendants  appealed  and  moved  to  reverse  the  circuit 
decision,  on  the  ground  : 

That  his  Honor  erred  in  allowing  the  plaintiff  to  tax  any 
costs,  as  by  the  Act  of  1827  costs  are  not  provided  for  in 
cases  of  suggestions ;  and  no  costs  are  allowed  by  law  except 
such  as  are  provided  for  by  that  Act. 

Colcock  6f  Martin^  for  the  motion. 
Singleton^  contra. 

Curia,  per  Withers,  J. — The  first  question  is,  whether, 
upon  suggestion  filed,  issue  joined,  trial  and  verdict,  after 
recovery  upon  the  sheriff's  official  bond,  tax  costs  are  reco- 
'  verable  by  the  officers  of  court* 
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The  case  of  the  TVeasurers  v.  Baies  prescribed  the  prac-  Charleston, 
lice  proper  to  be  pursued,  where  sundry  breaches  of  ihe  she-    J*^-*^^' 
riff's  bond  were  alleged  by  various  persons.    An  action,  it  *^ 


— V 


was  ruled,  should  be  brought^in  the  name  of  the  obligee  of  Lowell 
the  bond,  and  upon  the  factum  being  established,  jtidgment  Mulligan, 
should  be  entered  for  the  penalty.  Such  judgment  should 
stand  as  a  security  for  any  prior  or  subsequent  breach  of  the  2Bail.3S2. 
bond ;  and  that  any  one,  wno  may  conceive  himself  aggriev- 
ed  by  the  misconduct  of  the  sheriff,  should  have'  the  right  to 
come  in  and  suggest  the  breach  of  the  bond  of  which  he 
complams,  and  pray  execution  for  his  damages ;  and  upon 
servinff  a  thirty  day  rule^  requiring  plea  to  the  suggestion, 
may,  lor  default  of  plea,  or  upon  issue  joined,  have  his  da- 
mages assessed  by  a  jury,  and  have  execution  for  the  penalty 
to  enforce  the  payment  of  the  damages  assessed. 

In  such  proceeding,  to  which  the  case  before  us  conforms, 
issues,  by  regular  steps  of  pleading,  are  made  np*as  matter  of 
right,  and  a  trial  follows  in  reguls^r  form,  tn  such  case,  ac- 
cording to  Todd  V.  Stroud,  the  party  prevailing  is  entitled  to 
costs.  It  was  considered  in  the  case  cited,  that  a  suggestion 
well  supplied  the  place  of  a  declaration  in  an  ordinary  case, 
uor  is  any  good  reason  now  perceived  to  dispute  that  propo- 
sition. Undoubtedly  every  other  step  in  the  litigation  is,  eo 
nomine^  known  to  our  fee  bills  of  1827  and  1839.  This  view 
leaves  entirely  untouched  the  position,  that  costs  are  the  crea- 
tures of  statute,  except  only  in  cases  where  the  court  may 
require  in  advance  that  a  party  shall  agree  to  become  bound 
for  the  costs  on  a  contingency  stipulated.  We  cannot  avoid 
this  conclusion,  although  it  was  set  down  as  a  recommenda- 
tion of  the  rule  of  practice  prescribed  in  the  Treasurers  v. 
Bates,  that  a  multiplicity  of  suits  might  be  avoided.  It  is 
something  if  the  number  can  be  reduced,  or  the  expense  of 
any  diminished.    If,  for  this  end,  a  resort  to  equity  may  ap- 

{ear  more  efficacious,  those  interested  will  act  accordingly. 
t  follows  that  it  was  proper  to  tax  costs  in  the  case  before  us. 

The  other  question  relates  to  the  legality  of  the  several 
items  that  appear  upon  the  brief. 

By  a  careful  exan^ination  of  the  fee  bill  of  1839,  the  clerk 
appears  to  be  entitled  to  each' of  the  items  embraced  in  the 
charges  made  in  this  case  on  his  behalf,  except  "notice,  50 
cents."  Each  item  taxed  for  the  attorney  is  legitimate,  ac- 
cording to  the  Act  of  1827,  except  the  said  item  set  down 
as  "  notice,  $4."  A  ruh  is  required  to  be  served,  as  we  have 
seen.  For  that,  by  the  Act  of  1827,  the  attorney  is  entitled 
to  only  $12,  and  for  the  clerk  there  does  not  appear  to  be  any 
item  of  costs  for  the  rule  required  in  this  case.  Indeed  It  is 
supposed  that  is  to  be  issued  by  the  attorney  for  the  com' 
plainant,  and  served  by  the  sheriff.  The  taxation  is  ordered 
to  be  reformed  by  reducing  the  item  allowed  to  the  attorney 
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CHARLBstoK,  for  notice  to  two  dollars,  ihstead  of  four ;  and  that  this  charge 
^^^  ^^^' .  ^  entered  "  for  rule,"  and  striking  out  fifty  cents,  allowed  to 
^       '  the  clerk  for  notice.    I  think  it  is  doubtful,  however,  whether 
*^^     the  charge  of  "26  cents  for  satisfaction,*'  is  not  at  least  pre- 
^Stephens,    mature ;  and  I  believe  it  is  quite  usual  for  the  clerks  to  tax 
this  item  in  the  outset  in  all  cases.    Now  suppose  the  de- 
fendant never  pays  the  debt  or  costs,  and  the  plaintiff  pays 
the  latter,  in  such  case  the  service  of  entering  satisfaction  is 
never  performed.    It  seems  to  my  mind  clear,  that  it  would 
be  wrong  to  require  the  plaintiff  to  pay  that  item,  in  the  case 
supposed.     The  same  remark  woula  apply  to  a  case  in  which 
the  defendant  might  make  only  a  partial  payment.    These 
observations  are  made  out  of  caution,  that  we  may  not  be 
connnitted  upon  the  subject  to  which  they  relate. 

They  may  not  be  applicable  to  the  particular  case  before  us. 
The  Circuit  Judge  determined  only  that  costs  were  to  be  tax- 
'    ed,  as  of  right,  and  holding  him  to  be  correct  in  this,  the 
motion  is  dismissed. 

The  whole  Court  concurred* 

Motion  refused. 


Andrew  Murray  v.  Jacob  Stephens. 

In  trespau  to  try  tide,  a  fbnner  recowry  agiunst  one  oi  the  distributees  of  Um 
land,  and  his  acknowledgment  m  writing;  that  the  land  in  oontroTeny  was  the 
plaintiff's,  will  not  operate  as  a  conveyanee  to  the  plaintiff  of  the  share  of 
the  distributee.  ETen  if  it  could  otherwise  so  operate,  it  cannot  when  there 
is  nothing  in  the  record  of  the  former  recovery  which  shows  that  the  trespass 
therein  complained  of  was  on  the  parcel  of  land  in  dispute.  The  utmost 
effect  of  it  would  be  to  bar  the  distributee  himself,  if  so  pleaded,  should  he  aS^ 
terwards  claim  alone.  It  will  not  be  a  bar  to  such  distributee  when  suing 
jointly  with  his  co^listributees,  nor  prevent  their  recovering  the  whole  of  the 
land. 

The  case  of  Edson  v.  Davis,  1  McCord,  565,  approved  of,  and  that  of  Baiiao  o. 
M'Gee,  3  McCord,  452,  questioned. 

Btfore  O'Neall,  J.  at  Colleton^  Fall  Term^  1847. 

This  was  an  action  of  trespass  to  try  title.  The  plaintiff 
claimed,  derived,  and  showed  a  clear  title,  from  the  grantee, 
James  St.  John,  to  whom  the  land  was  granted,  I2th  May, 
1735,  to  Jacob  Moles,  deceased.  Godard,  who  married  a 
daughter  of  Jacob  Moles,  and  Joseph  Moles,  the  only  survi- 
ving son  of  Jacob,  on  the  15th  of  March,  1827,  conveyed  the 
land  to  Andrew  Murray.    Jacob  Moles  leftj  at  his  deatbj  ano- 
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ther  son,  Robert  G.,  who  died  intestate,  tinmarried,  and  with-  Cbarlboton, 
out  children,  in  '21  or  '22.    His,  Jacob  Moles'  widow,  married ,^_™™^. 
Lacy,  and  by  hira  had  one  child,  James  Lacy,  who,  on  the     ^" 
12ih  December,  1833,  gave  the  plaintiff  a  receipt  in  full  for        ^^ 
his  share  of  the  land.    The  plaintiff  has*  been  in  possession    Stephens^ 
for  at  least  15  years. 

In  an  answer  to  a  bill  filed  by  the  plaintiff,  in  the  Court  of  _ 
Equity,  against  Stephens,  filed  and  sworn  to  4th  January, 
1^2,  the  defendant,  Stephens,  admits  the  title  to  the  land  to 
be  in  the  plaintiff,  except  one-half,  which,  by  an  agreement 
with  him,  acting  as  guardian  for  James  Lacy  and  the  plain- 
tiff, had  been  assigned  to  the  said  James. 

The  defendant's  claim  was  under  a  junior  grant  to  J. 
Toungblood,  which  runs  into  the  plaintiff's  grant.  This 
junior  grant  became  the  property  of  Hugh  M'Burney,  by 
whom  it  was  conveyed  to  the  defendant.  While  M'Burney 
owned  the  land,  he  brought  an  action  of  trespass  to  try  titles 
against  Robert  G.,  who  disclaimed  title,  and  thereupon  the 
plaintiff  had  a  verdict  and  entered  up  judgment ;  but  where 
the  trespass  was  commited,  whether  on  the  land  in  dispute  or 
on  some  other  part,  did  not  appear. 

M'Bumey's  deed  to  the  defendant  is  dated  28th  May,  1832* 
Soon  after,  perhaps  in  the  fall,  defendant  settled  otl  the  land 
in  dispute,  and  by  ipnccessive  annual  clearmgs  took  into  pos- 
session 26  acres,  shutting  up  thereby  the  plaintiff's,  road  to 
Walterborough. 

An  sction  of  trespass  to  try  titles  was  brought  by  this 

flaintiff  against  the  defendant,  on  the  23d  November,  1839. 
n  it  he  was  nonsuited,  12th  April,  1842.  In  less  than  a 
year  the  plaintiff  brought  this  suit  The  value  of  the  rent 
of  the  land  in  defendant's  possession  was  proved  to  be  ^1 
per  acre. 

The  Circuit  Judge  held^  and  so  instructed  the  jury,  that 
the  recovery  in  the  case  of  jiT Barney 'v.  Moles  did  not  vest 
the  share  of  Robert  G.  Moles  in  Hugh  M'Burney.  The  ut- 
most effect  of  it  was,  to  bar  him  when  claiming  alone ;  but 
it  was  no  bar  to  him  when  suing  jointly  with  the  other  heirs. 
His  Honor  also  told  the  jury  that  the  suit  in  '39  stopped  the 
statute,  and  therefore  the  plaintiff  was  not  in  any  way  barred. 
He  had  a  verdict  for  the  land  and  $20  damages. 

The  defendant  appealed  and  moved  the  Court  of  Appeals 
for  a  new  trial,  on  the  following  grounds : 

1.  Because  his  Honor  erred  in  deciding  that  the  recoverj^ 
in  the  suit  of  Hugh  M*Bumey  v.  RtAfert  O.  Moles,  and 
Moles' acknowledgment  in  wriung,  that  the  land  in  contro- 
versy was  M'Burney's,  did  not  vest  in  M'Burney,  Moles'  share 
or  interest  in  the  lands. 

2.  Because  his  Honor  erred  in  charging  the  jury  that  the 

43 


354  APPEALS  AT  LAW. 

Cbarlkston,  first  suit  fin  which  the  plaintiff  was  nonsuited)  arrested  the 

Jan.  1850.    gtatute  ot  limitations. 
*^   _  '  3.  Because  the  verdict  was  clearly  contrary  to  law« 

T*^             TVeviUe  ^  Perry ^  for  the  motion. 
JBUfibeiia.  .    ^  contra. 

Curia,  per  O'Neall,  J. — In  this  case  it  might  be  enough, 
in  answer  to  the  first  ground,  to  say,  that  although  the  reco- 
very of  M^Burney  v.  Mole9  might  be  a  bar  to  him  when  so 
pleaded,  still,  thai  it  did  not  operate  as  a  conveyance  of  hit 
mterest;  and  hence,  therefore,  when  used  as  a  mere  matter 
of  evidence  of  title,  could  have  no  such  eiSect  as  would  de- 
feat Robert  G.  Moles,  or  those  claiming  under  him.  So,  too, 
it  would  satisfactorily  dispose  of  that  ground  to  say,  that 
there  was  nothing  in  the  record  o(  SfBurney  v.  Moles  which 
showed  that  the  trespass  therein  complained  of  was  on  the 
parcel  of  land  now  in  dispute.  It  is  truCj  a  part  of  the  Young- 
olood  grant  conflicts  with  the  tract  of  lana  in  which  Robert 
G.  Moles  was  then  interested ;  but  it  mc^y  be  that  he  had 
trespassed  upon  a  part  of  that  grant  which  did  not  conflict 
with  the  senior  title,  under  which  he  was  an  heir  and  distri- 
butee— and  from  his  disclaimer,  on  which  M'Burn^y  reco- 
vered, there  is  very  little  doubt  that  such  was  the  fact.  Thit 
being  so,  there  can  be  no  question  that  the  recovery  cannot 
in  any  way  defeat  the  plaintiff'.  But  the  recovery  of  STBur- 
ney  v:  Moles  could  not,  as  matter  of  estoppel,  or  as  a  plea  in 
bar,  have  the  effect  of  preventing  this  plaintiff  from  recover- 
ing the  whole  of  the  land.  If  Robert  G.  Moles  had  any 
(Several  interest,  it  might  be  that  whenever  he,  or  any  one 
claiming  under  him,  undertook  to  assert  it,  that  the  former 
recovery  would  estop  ^nd  bar  such  claim.  But  when  his 
claim  or  interest  was  in  common  with  others,  any  or  all 
of  them  recovering  their  respective  interests,  or  the  whole 
traci^  would  have  the^  effect  of  putting  the  defendant  out  of 
possession,  as  would  be  the  case  in  trespass  to  try  titles,  as 
well  at  the  suit  of  one  of  the  distributees  as  at  the  suit  of  all 
of  them.  It  cannot  be  that  a  recpvery  against  one  distributee 
can  be  set  up  as  a  bar,  in  a  suit  brought  by  him  and  his  co- 
distributees.  The  reason  is  obvious :  Some  of  the  parties  to 
%Q  affected  by  it  are  other  than  those  included  in  the  record 
of  such  recovery.    It  is  as  to  them  res  inter  alios  ada^  and 

1  Man.  398.  hence  can  be  do  bar.    Tlie  case  of  Chapman  ▼.  CSumnan  is 
^     a  case  very  similar  to  that  under  consideration,  and  is  cer- 
tainly decisive  as  authority  in  support  of  the  position  that 
the  recovery  of  MBurney  v.  Mdes  is  no  bar  to  this  plaintiff*. 

iMcC.565.  The  second  ground  is  decided  h^  Edsan  v.  Davis,  and  as 
we  think  that  case  was  rightly  decided*  it  is  not  necessary  for 
us  to  do  more  than  refer  to  it,  as  conclusively  settling  this 
poiut,  and  to  remark  that,  if  there  be  on<»r,  it  is  in  the  case 
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of  Barino  v.  MOee.  which  has  been  supposed  to  conflictCH4RLB«Toii, 

with  it.  ^  ,  Jan.  I860. 

The  motion  is  dismissed.  Ip' 

Richardson,  Evans,  Warblaw,  F&ost  and  With£bS|         t. 
JJ.  concurred.  Mum^jta. 

JUotiwi  re/used.  3  Mea  453. 


Rvberi  O.  Norton  v.  Edward  Mulligan. 

A  judgmeBt  in  the  name  of  the  State,  agaifist  a  sheriff  and  his  Miretiet,  on  the 
official  bond  of  the  sheriff,  for  the  penalty  of  the  bond,  binds  the  property  of 
the  sheriff  to  the  amoant  of  that  judgment,  and  stands  as  a  security  for  aU 
prior  and  aubsequeat  breaches  of  the  bond. 

A  second  or  any  subsequent  assessment  of  damages,  for  breach  of  his  official 
^bond,  will  come  in  and  take  priority  of  a  judgment  against  the  sheriff,  of  older 
date  than  sueh  assessment 

After  judgment  has  been  obtained  upon  the  sheriff's  official  bond,  and  Ji.  fit, 
lodged  for  the  penalty,  and  the  sum  assessed  upon  the  breach  assigned  levied, 
if  further  breaches  of  the  bond  be  subsequently  assigned,  cmd  it  be  ordered 
that  the  plaintiff  have  further  execution,  the  endorsement  of  the  directions  for 
levying  the  sabsequept  assessnient,  upon  the  Ji.fa.  before  lodged,  does  not 
create  a  new  lien,  but  restores  an  old  one  which  has  been  suspended. 

After  judgment  has  been  entered  up  against  the  sheriff  and  his  sureties,  and  fii 
/a.  for  the  penalty  of  the  sheriff's  official  bond  has  been  lodged,  and  levy  made 
in  satisfaction  of  the  breact»es  assigned,  the  lien  of  the  /.  /a.  is  suspended  un- 
til further  assignment ;  and  whilst  thus  suspended,  money  levied  from  the  de- 
fendants or  either  of  them,  should  be  paid  to  other  liens  against  them,  just  as 
would  be  done  if  the  jC.  fa,  was  under  injunction  from  equity;  but  an  en* 
dorsement  on  the  Ji.  fa,  of  an  order  to  collect  a  new  assessment,  fully  restores 
Ihe  efficacy  and  original  lien  of  the  ^  fa,^  and  gives  it  pfeoedenoe  of  all  junior 
liens  against  the  defendants,  whilst  it  is  seeking  execution. 

The  pleading  to  a  snggestion  of  further  breaches,  after  judgment  upon  a  sheriff's 
official  bond,  so  for  as  concerns  the  defendants's  liability  for  any  breach,  and 
aa  concerns  matters  of  form  apart  from  the  asugnment  of  breaches,  should  be 
like  the  pleading  to  a  set.  /».  on  judgment;  and  so  far  as  concerns  the  defend- 
ants's Uabiliiy  for  the  breaches  suggested,  and  matters  of  form  in  the  assign* 
aent  of  them,  should  be  like  the  pleading  to  a  replication  assigning  breaches 
after  a  plea  of  performance. 

Before  Richardson,  J.  at  CHllisonville^  Spring^Temtf  1847. 

REPORT  OF  THE  PRESIDINQ  JUDGE. 

This  was  a  rule  on  the  sheriff,  to  show  caus;e  why  he  had 
not  applied  certain  moneys  in  his  hands  towards  the  satisfac- 
tion of  the  above  entitled  case.  To  the  rule  the  sheriff  made 
the  following  returns 
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Cbarlestow,     "  In  answer  to  the  rule  in  this  case,  the  sheriff  shows  i($r 
Jan.  1850.    cause  the  following  facts:  At  April  term,  1846,  a  judgment 
^^    "^       'was  rendered  in  the  name  of  the  State  of  South  Carolina, 
T^'^     against  Edward  Mulligan  and  the  sureties,  on  his  official 
Malligan.    b9nd  as  sheriff  of  Beaufort  district^  for  twenty  thousand  dol- 
lars, the  penalty  of  the  said  bond ;  and  execution,  therefor, 
was  lodged  in  the  Coroner's  office,  and  marked  "  lodged  and 
entered  Uih  April,  1846,  R.  F.  Roberts,  C.  B.  D."    This  ex- 
ecution, when  first  lodged  in  the  Coroner's  office,  was  en- 
dorsed with  the  following  words : 

"Penalty,        -        -        .        .        $     20,000 
Collect  for  Wm,  Youmans,  jr.  608  70.'* 

This  sum  ($608  70)  was  afterwards  collected  and  paid. — 
At  April  term,  1846,  another  breach  of  the  said  bond  was  as- 
signed, whereon  the  sum  of  $816  37  was  assessed  for  the 
said  Wm.  Youmans,  jr.  and  the  execution  aforesaid  was  far- 
ther marked  with  this  endorsement 

«  Second  entry,  13th  April,  1846— J.  J.  Pinley,  Sp.  Cor." 
«  Collect  for  Wm.  Youmans,  jr.  $816  a?.** 

This  execution,  after  sheriff  Mulligan's  term  of  office  ex- 

fired,  was  lodged  and  entered  in  the  office  of  this  respondent, 
3th  February,  1847. 

The  sheriff  further  shows  that,  at  November  term,  1846, 
the  plaintiff  in  the  above  entitled  case,  obtained  a  judgment 
against  Edward  Mulligan  in  his  individual  capacity,  and  ex- 
ecution, therefor,  was  lodged  in  the  Coroner's  office  and 
marked  *<  lodged  and.  entered  17th  Nov.  1846.  T.  S.  Brun- 
sou,  Coroner  B.  D.,"  and  after  sheriff  Mulligan's  term  of 
office  expired,  was  lodged  and  entered  in  the  office  of  this  re- 
spondent, March  19th,  1847. 

On  sale  day  in  this  month,  this  respondent,  as  sberifl^  sold 
two  tracts  of  land  as  the  property  of  Edward  Mulligan,  for 
the  sum  of  %  ;  and  certain  personal  property,  for  the 

sum  of  %  ;  making  a  total  of  $4602  60 ;  and  after  ap- 

plying the  sum  of  ^3708  06  to  senior  executions,  a  bsilance 
of  $894  44  remains  in  his  hands,  which  is  now  claimed  by 
Wm,  Youmans,  jr.  in  satisfaction  of  the  sum  of  $816  37, 
assessed  for  him  as  above  stated,  and  by  the  plaintiff  in  the 
above  stated  case^  under  his  execution. 

The  sheriff,  being  unable  to  decide  these  conflicting  claims, 
has  refused  to  pay  either :  and  submits  the  question  to  the 
•  Court" 

Upon  the  hearing  the  foregoing  return  of  the  sheriff,  the 
Circuit  Judge  ordered  the  money  in  dispute  to  be  paid  to  the 
plaintiff  in  the  above  entitled  case. 

The  securities  of  Mulligan  appealed,  and  moved  to  s^ 
aside  the  order,,  oa  the  following  grounds  \. 
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1.  That  the  judgment  against  Mulligan  and  his  sureties,  CHisLsaroK, 
signed  April  14,  1846,  for  the  penalty  of  the  official  bond  of.  ■'""•i^so. 


■V— 


Norton 


said  Mulligan,  binds  the  property  of  the  defendant  to  the 
amount  of  that  judgment,  and  stands  as  security  for  all  prior 
and  subsequent  breaches.  Mulligan. 

2.  That  the  said  judgment  is  anterior  in  date  to  the  judg- 
ment of  Norton,  ordinary,  and  being  yet  unsatisfied,  takes 
precedence  of  it. 

3.  That  the  assessment  on  the  83cond  suggestion  of  Wm. 
Youmans,  jr.  for  whom  the  money  is  now  claimed,  was 
made  anterior  to  the  sale  of  Mulligan's  property,  from  which 
sale  arose  the  money  now  in  dispute. 

Coleock  ^  Currdly  for  the  motion. 
Martirij  contra. 

Curia,  per  Wab  dlaw,  J.    It  has  been  supposed  in  the  ^ 

argument  nere,  that  the  directions  which  were  given  by  the 
court,  in  the  case  of  the  T)reasurers  v.  Bates,  for  suggestions   9  ^^  3<^ 
of  further  breaches  of  the  judgment  recovered  upon  a  sher- 
iff's bond,  were  in  fact  legislative,  inasmuch  as  the  Stat.  8 
and  9  Wm.  3,  ch.  11,  has  never  been  made  of  fprce  in  this 
State.    If  we  had  no  statutes  on  the  subject,  there  could  not 
with  any  propriety  be  another  judgment  of  the  Treasurers, 
(or  in  the  form  of  the  bond  adopted  by  the  Act  of  1829,)  gstatSSS. 
against  a  sheriff  for  the  penalty  of  his  official  bond,  when 
one  such  judgment  had  already  been  recovered ;  and  so,  of 
necessity,  the  court  would  have  been  compelled,  in  order  that 
it  might  afford  to  various  persons  injurea  by  a  sheriff's  offi- 
cia\  misconduct,   the  relief  contemplated  by  our  Acts,  and  ,^  3  *i^* 
at  the  same  time  avoid  the  anomaly  of  two  or  more  judg-   e  Stat.  383*. 
ments  by'the  same  plaintiff  against  the  same  defendant,  for 
the  same  debt,  to  adopt  and  regulate  some  new  mode  of  pro- 
ceeding.   But  our  Act  of  1792  seems  to  have  been  overlook-  'vstatSSO 
ed.     That  Act  had  the  same  purpose  as  the  Stat,  of  Wm.  3d,      sec  7. 
without  resort  to  a  Court  of  Equity,  to  confine  the  plaintiff's 
execution,  after  his  recovery  upon  a  penalty  intended  to  se-  * 

cure  the  performance  of  covenants,  to  the  dfamages  actually 
sustained,  and  costs.  The  general  provision  of  the  Act,  like 
that  of  the  Statute,  is  that  the  damages  shall  be  assessed  by 
a  juiy,  upon  proof  to  be  offered  by  the  plaintiff,  and  that  the 
judgment  for  the  penalty  shall  stand  as  a  security  for  the  sum 
assessed  and  costs.  The  effect  of  the  Act,  in  conformity 
with  the  express  provision  of  the  Statute,  is  to  allow  a  plain- 
tiff, in  liis  declaration,  or  in  his  replication,  to  asdign  as  many 
breaches  as  he  may  see  fit,  without  fear  of  objection  for  du- 
plicity. The  Statute  was  more  minute,  directing  that  the 
various  breaclies  which  a  plaintiff  complains  of,  may  be  as- 
signed in  his  declaration  or  replication,  or  that  if  judgment 
be  ^iven  for  the  plaintiff  on  demurrer,  by  confession  or  nil 
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Chirleston,  dicit,  such  breaches  may  be  suggested  on  the  roll,  and  writ 
Jan.  1850.    ^f  inquiry  be   thereupon   issued;  and  that   for  the  further 
^    J^^'        '  breaches  after  judgment  entered,  the  plaintiff  shall  by  scire 
Norton     fadasquare  execatio  non,  have  a  new  assessment  or  inquiry, 
Mulligan,    and  execution  of  the  damages  assessed,  and   so  on  toties 
quoties ;  the  judgment  for  the  penalty  standing  as  a  secutity, 
and  proceedings  upon  it  being  stayed,  whenerer  the  damages 
already  assessed  have  been  paid,  together  with  the  costs  and 
the  charges  of  execution.    Our  Act  bemg  less  precise,. had 
left   the  course  of  proceeding  more  within   the  discretion 
of  the  court,  and  in  the  exercise  of  that  discretion,  a  sug- 
gestion with  notice  (which  may  be  considered  either  as  being 
in  the  nature  of  a  m</a.  or  in  Ueii  of  a  sei.fa.)  has  been  di- 
rected to  be  employed  after,  as  well  as  before  judgment    Al- 
though the  defendant  cannot  plead  to  a  suggestion  on  the 
roll  of  breaches^  in  the  cases  where  the  Stat,  of  Wm.  3d  di- 
rects such  a  suggestion  to  be  made,  he  can,  with  us,  plead  to 
a  suggestion  of  breaches  after  judgn>ent,  which,  under  the 
Statute,  would  have  been  a  sci.fa.    The  case  of  the  TVeoi- 
1  McC.  568.  urers  v.  Wiffgins,  and  the  case  of  the  TVeasurers  v.  Buck- 
SMcMuL    neTf  shew  that  no  error  or  default  in  the  defendant's  pleading 
can  save  the  plaintiff  from  the  necessity  of  proving  the  dam- 
ages for  which  he  would  have  execution.    The  latter  case 
directed  that  the  pleading  to  such  suggestion  after  judgment, 
80  far  as  concerns  the  defendant's  liability  for  ony  breach, 
and  as  concerns  matters  of  form,  apart  from  the  assignment 
of  breaches,  should  be  like  the  pleading  to  a  scifc^  on  judg- 
ment; and   so  far  as  concerns  Ihe  defendant's   liability  for 
the  breaches  suggested,  and  matters  of  foi  m  in  the  assign- 
ment of  them,   should  be  like  the   pleading  to  a  replication 
assigning  breaches  after  a  plea  of  performance ;  (which  di- 
rection is  here  repeated,  because  this  and  other  parts  of  the 
opinion  in  that  case  cannot  be  understood  as  they  have  beea 
reported.)    Our  Act,  and  the  directions  given  under  it,  like 
the  Statute  of  Wm.  3d,  contemplate  only  one  judgment  and 
one  writ  of  execution,   both  for  the  penaltv,  with  proper  en- 
tries on   the   roll  of  the  assessments  and  of  the  satisfac- 
tions.     The  chief  difference   between    the  Act  and   the 
Statute  seems  to  be,  that  the  former  does   not  necessarily 
contemplate  the  case  of  further   breaches  after  judgment, 
which  IS  expressly  provided  for  by  the  latter.    Indeed,  some 
Harper,  479.  of  our  cases,  as  the  case  of  Mitchell  v.  Humphreys  and 
S Mill's  Q.IBL Dawkins,  and  Durkey  v.  Hammond^  have  held  that  after  a 
^^^*        certain  time,  if  no  assessment  has  t)een  required  by  the  de- 
fendant, the  judgment  for  the  penalty  may  be  enforced  by 
the  plaintiff,  unless  the  ('ourt  of  Equity  interfere.     But  if  the 
iWms.     word  may^  used  in  the  Act,  be  considered  as  equivalent  to 
Saund.  68,    mtist^  as  the  same  word  used  in  the  Statutes  has  been,  and 
note  1.      jf  ji^Q  words  **  before  he  takes  out  his  execution,"  be  held  to 
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meati  before  he  have  execiUion^  that  is  before  his  final  pr(v  Cbirleiton, 
cess  be  executed,  the  Act  will  cover  every  case  provided  for    J*"-^®^- 
by  the  Statute ;  and  without  such  a  construction,  we  have 


Norton 


Y. 


no  remedy  for  further  breaches  occurring  after  an  assessment 
once  made,  unless  we  shall  permit  a  second  recovery  to  be  MnlUgan. 
had  upon  a  bond  of  which  the  whole  penalty  has  already 
been  recovered.  Such  a  construction,  it  appears  to  me,  should 
be  given-,  if  it  be  given,  then  the  only  difference  between  a 
case  on  a  sheriff's  official  bond,  and  a  case  upon  an  ordinary 
bond  for  performance  of  covenants,  is  that  in  the  former,  (from 
the  necessity  of  giving  remedy  to  various  persons  under  the 
tome  bond,  payable  to  one  nominal  plaintiff,)  after  one  as- 
sessment, if  other  damages  had  accrued  before  the  first  sug^ 
gestion,  they  might  be  proved  upon  a  future  suggestion ; 
whereas,  in  the  latter,  the  liberty  which  a  plaintiff  has  in'. 
the  first  instance,  to  assign  as  many  breaches  as  he  sees  fir, 
might  well  be  held  to  prevent  him  from  showing,  under  any 
subsequent  assignment,  breaches  which  had  preceded  a  form- 
er assessment; 

Proper  entries  made  on  the  roll  in  the  case  of  the  l^ate  v. 
Mulligan  and  his  stcreties,  would  shew,  first,  that  the  bond, 
condition  and  breach  assigned  in  behalf  of  W.  Youmans,  hav- 
ing been  set  forth,  upon  issue  joined  and  verdict  for  the  plaintiff, 
the  State,  the  plaintiff,  by  consideration  of  the  court,  recovered 
the  penalty  of  the  bond,  and  the  jury  having  assessed  the  dam- 
ages upon  the  said  breach,  assiffned  in  behalf  of  Wm.  You- 
mans at  $608  70,  it  was  ordered  that  the  plaintiff  have  execu- 
tion of  that  sum,  together  with  costs ;  the  judgment  for  the  pe- 
nalty to  stand  as  a  security  for  the  sum  so  assessed,  and  all 
^tber  sums  to  be  assessed. 

Second  :  That  a  writ  of  fieri  facias  for  the  penalty  was 
lodged,  and  was  indorsed  with  directions  for  the  sheriff  or 
coroner  to  levy  the  sum  assessed  as  aforesaid,  together  with 
costs;  and  that  that  sum,  together  with  the  costs  and  the 
Charges  of  execution,  having  been  paid,  further  proceedings 
were  staid. 

Third :  That  a  further  breach  in  behalf  of  W.  Youmar^s 
having  been  suggested,  and  inquiry  having  been  had  thereon, 
a  further  sum  of  $816  37  was  assessed  as  the  damages 
which  had  accrued  from  the  said  further  breach,  for  which, 
with  the  costs  incident  thereto,  it  was  ordered  that  the  plain- 
tiff have  further  execution;  and  that  in  conformity  with  such 
order,  directions  were  indorsed  upon  the^./a.  before  lodged. 
The  second  assessment,  when  directions  for  levying  it  were 
indorsed  upon  the  fi^fa.  did  not  create  a  new  lien,  but  re- 
stored an  old  one  which  had  been  suspended.  No  additional 
writ  was  lodged,  or  should  have  been ;  there  was  only  an  order 
given  which  authorized  the  fi,  fa.  for  the  penalty  that  had 
obtained  payment  of  the  first  assessment  to  be  again  effective 
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Chahlbotok,  for  the  second  one.    If  the  fi  fa^  when  thus  called  into  ac- 
^  Jan.  1860.^  tion  anew,  does  not  take  dale  from  its  lodgment,  it  can  have 
^  ^        '  no  lien  at  all ;  for  there  is  no  law  which  gives  to  an  order 
^^      such  as  that  indorsed  on  the^./a.  any  efficacy  in  creating  a 
Mulligan.    lien.   Whilst  the^. /a.  was  suspended,  money  which  was  lev- 
Mitch  11      ^'^^  ^^^^  ^^®  defencfants,  or  either  of  them,  should  have  been 
AnderMu^i  P^^^  ^^  Other  liens,  just  as  would  have  been  done  had  the^ 
Hill,  69.'    /a.  been  under  injunction  from  Equity.    No  notice  of  other 
liabilities  by  the  defendant  upon  the  sheriff's  official  bondf 
short  of  an  indorsement  on  the  fi,fa.  of  the  order  to  collect 
a  new  assessment,  would  have  defeated  other  liens.   Such  an 
indorsement  as  fully  restored  the  lefficacy  and  original  lien  cf 
the^./a.,  as  the  removal  of  an  injunction  which  had  restrain- 
ed It,  would  have  done.    It  is  not  now  the  time  to  consider 
what  may  be  the  rights  of  persons  who  become  purchasers 
from  a  defendant  during  the  suspension  of  the  lien  of  a^./a. 
As  to  creditors  who  have  junior^.  Z^'^*)  i^  seems  clear  that 
they  are  not  entitled  to  money  which  comes  under  the  lien 
of  the  older ^.ya.  when  it  is  seeking  execution. 

It  is  therefore  ordered  that  the  motion  be  granted;  that 
the  order  made  on  the  circuit  be  set  aside,  and  that  the  rule 
be  discharged. 

O'Nball,  Evans,  Frost  and  Withers,  JJ.  concurred. 
Motion  granted, 

Richardson,  J.  disseniinff.  The  facts  of  this  rule  upon 
the  sheriff,  are  all  plam.  In  April  '45,  judgment  against  sher- 
iff Edward  Mulligan  and  his  sureties  was  duly  entered  up 
at  the  suit  of  Wm.  Youmans,  of  course  in  the  penalty  of  20,- 
000  dollars.  The  damages  amounting  to  $608  70,  and  the 
money  duly  paid.  In  April  '46,  other  damages,  in  $816  37, 
were  assessed  for  the  same  Wm.  Youmans,  in  a  different 
cause  of  action.  This  second  assessment  was  made  under 
the  brief  form  of  proceeding  ordered  by  the  court  in  the  case 
of  the  Treasurers  v.  Bates,  in  1831,  as  a  substitnie  for  the 
regular  suit,  formerly  brought  by  every  one  complaining  of 
the  defalcations  of  a  sheriff. 

But  before  this  second  assessment  of  damages  for  Wm. 
Youman?,  to  wit :  in  Nov.  '45,  R.  G.  Norton  recovered  a 
judgment  against  the  same  Edward  Mulligan,  individually, 
for  $  .    Norton's  execution  was  filed  in  Nov.  '45. 

The  question,  therefore,  is  this :  Does  the  second  assess* 
ment  for  Wm.  Youmans,  in  April,  '46.  come  in  and  take  pri- 
ority of  the  judgment  of  Norton,  of  November,  '45  ?  In  a 
word,  can  the  third  lien  of  Youmans  supersede  the  second 
hen  of  Norton,  and  so  come  in  as  if  identical  with  Youmans' 
first  lien,  of  April,  '45,  and  thus  reach  over  Norton's  lien, 
which  stands  prior  to  it  by  sijr  months? 

Such  encroaching  is  either  justified  by  the  decision  and  for* 
mula  ordered  to  be  adopted  m  Bate^  case^  or^  it  is  utterly 
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illegal.    For,  at  law,  succeasive  judgmeiita  bind  the  defend-  ^f^"^Jg?J^' 
ant's  property  according  to  priority  of  time  in  their  rendition.^  Jan.i850.  ^ 

For  instance,  before  Bates^s  case,  every  one  complainiog  of  ^        "" 
the  defalcations  of  a  sherilf,  had  to  sue  him  and  his  sureties        ^^^ 
upon  the  official  bond  ;  and  the  first  judgment  or  assessment    MulUgan. 
had,  exclusively  and  for  itself  alone,  the  first  lien ;  and  sub- 
sequent  judgments  their  liens  in  the  order  of  priority. 

How,  I  ask,  has  Bates's  case  introduce  this  species  of  jus 
post  limini,  or  rather,  annexation  and  tacking  of  successive 
liens  of  different  assessments  to  the  first  judgment,  upon  the 
official  bond  of  sheriffs  ?  Such  assessments,  made  under  the 
rule  of  Bates^s  case,  are  for  different  causes,  and  ought  to 
stand  as  they  did  before  this  mere  formula  of  suing  was  ju- 
dicially altered.  One  judgment  or  assessn^ent  may  be  for  not 
paying  over  money ;  a  second  for  distraining  goods  illegally, 
and  a  tripple  penalty  allowed,  as  in  DeLeissline's  and  Blokes  4McC.496. 
case ;  a  third  for  an  assault  and  battery  by  a  deputy,. and  so 
on.  The  first  judgment  may  be  rendered  the  first  year  the 
sheriff  was  in  office ;  on  the  second,  the  third,  and  the  fourth 
years,  the  sheriff  may  make  successive  defalcations ;  shall 
the  assessments  of  these  defalcations  have  their  liens  all  car- 
ried back  to  a  time  anterior,  and  even  before  such  subsequent 
defalcations  accrued,  simply  because  there  had  before  been  a 
judgment  upon  the  sheriff's  bond  for  some  other  defalcation  } 
(Jan  the  first  judgment  make  the  sheriff's  bond  like  a  recog- 
nizance, or  the  acknowledgement  of  a  penalty  on  record,  to 
bold  a  lien  for  every  subsequent  and  possible  future  defalca- 
tion ? 

Are  the  sureties,  too,  of  the  sheriff,  and  their  respective  cre- 
ditors, to  be  placed  In  this  unknown  and  contingent  point, 
and  to  have  their  judgments  against  such  sureties  all  super- 
seded, by  such  a  reference  of  subsequent  assessments  back 
to  the  first  judgment;  and  when,  too,  this  first  judgment,  as 
in  the  very  case  before  us,  had  been  already  paid  and  satis- 
fied, before  the  second  assessment  of  Youmans  ? 

If  the  law  be  so,  then,  if  there  be  a  judgment  on  the  offi- 
cial bond  against  the  sheriff  and  his  sureties  for  $100,  al- 
though that  $100  be  actually  paid,  you  cannot  trust  such 
sheriff  or  his  sureties,  even  though  your  lien  be  secured  by 
a  confession  of  judgment;  you  cannot  trust,  lest  second  and 
subsequent  defalcations  of  the  sheriff  should  rise  up  and  aug- 
ment such  $100  judgment,  by  successive  assessments,  to  the 
full  penalty  of  $§0,000,  to  overreach  your  prior  judgment. 

The  law  cannot  tolerate  such  unknown  perils,  and  under- 
write them  by  transferring  them  back  to  the  more  formal  lien 
of  the  first  judgment,  which-  has  been  kept  open  merely  by 
the  rule  in  Bates's  case.  It  is  entirely  unlike  the  judgment 
on  the  penalty  of  a  bond  to  pay  by  instalments. 

In  such  a  case,  the  instalments  are  on  the  face  of  the  bond,  - 
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CRARLSflToir,  and  the  judgment  covers  only  the  legible  instalments,  which 
^^'  **^  *^®  ®^^  ^^^^  ^^    terms  and  inseparable    from  the  penalty, 
"^        '  which  covers  all  the  instalments,  in  virtne  of  the  express  con- 
Norton     j^.^^^  ^^  ^^^  j^y  ^^^1^  instalments. 

MoUigan.  IF  Bates^scase  is  thus  to  overthrow  liens,  or  to  introduce 
such  new  rules  for  their  order,  the  sooner  we  arrest  its  conse- 
quences the  better.  But  Bates^s  case,  duly  expounded,  is,  in 
itself,  a  harmless  adjudication. 

It  legislates  no  such  revolution  in  the  established  doctrine 
of  liens. 

It  merely  introduces  a  brief  formula  for  cases  after  the 
first  judgment,  to  call  the  sherifl  and  his  sureties  to  account 
quickly  and  with  lessexpepse  of  costs  to  them — nothing 
more  wets  intended.  Any  thing  further  would  be  legislation, 
and  destroy  vested  rights.  For  example,  Norton's  lien  on 
Edward  Mulligan's  estate  would  be  lifted  ^^  ex  post  faeto^  L 
e,  by  the  subsequent  assessment  and  jndgment  in  favor  of 
Youmans,  the  very  cause  of  which  may  not  have  existed. 
I  would  here  ask,  too,  if  A  recovers  against  the  sheriff  and 
his  sureties  and  has  been  paid,  and  the  defendants  all  become 
insolvent,  shall  A  be  liable  to  be  called  on  to  divide  with  all 
•  the  subsequent  judgment  creditors  who  obtain  assessments 

under  A's  judgment,  for  the  whole  penalty  of  the  sheriff's 
bond?  This  would  be  a  regular  consequence  of  the  new 
order  of  liens ;  for  it  clearly  pre-supposes  that  all  the  assess- 
ments are  on  one  footing,  t.  e.  to  come  in  equally  under  the 
first  judgment,  like  one  penalty  to  pay  instalments  to  many 
persons.  But  can  the  court  make  such  a  contract  for  un- 
known parlies?  Who  can,  even  now,  tell  what  assessments 
are  yet  to  be  made  under  the  first  judgment  of  Youmans,  of 
April,  *45?  There  may  be  twenty  assessments  to  be  yet 
made.  Are  such  future  assessments  to  come  in,  to  overreach 
all  past  judgments  against  Mulligan  or  his  sureties?  Is  it 
^''"not  plain,  therefore,  that  every  assessment  must  stand  on  its 
own  bottom,  and  have  its  lien  according  to  the  rendition  of 
the  assessment  itself?  Any  other  rule  would  not  merely  in- 
troduce a/ormu/a,  but  new  law,  for  such  cases ;  violating  the 
order  of  liens,  as  it  stood  before  Bates's  case,  i.  e.  judgments 
bound  the  defendant's  property  according  to  the  dates  of  their 
rendition,  respectively.  If,  therefore,  the  established  rule  of 
lieiis  is  still  the  law,  Norton's  judgment  must  take  the  mo- 
ney, and  the  Circuit  Court  decision  was  right. 


I. 
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John  Parkerson  v.  John  T.   Wightman, 

The  Act  of  1633,  ^hich  ezemptt  from  levy  and  sato,  a  mechanic's  "  toola  of  hU  ^ 
trade"-— lAeU  to  exempt  the  tools  of  all  mechanicB,  whether  mast^  workmen 
or  joumeyraea,  who  personally  work  with  their  own  tools,  and  with  their 
own  hands — ^in  contradistinction  to  contractors,  superintendants,  capitalists, 
or  mere  owners  of  machinery. 

A  landlord  held  liable  for  the  trespass  committed  by  his  bailiff  in  distraining  for 
rent  in  arrear,  the  tools  of  his  tenant,  which,  by  the  Act  of  1828,  are  exempted 
from  levy  and  sale. 

A  principal  is  liable  for  the  conduct  of  his  agent,  whei^  he  a<^  improperly  and 
unlawfully,  but  within  the  scope  of  his  agency. 

Before  Evans^  J.  at  Charleston,  October  Term,  1848. 

«  The  plaintiff  was  the  tenant  of  the  defendant.  Rent  being 
in  arretir,  the  defendant  issued  his  warrant  of  distress  to  one 
Dennis,  as  his  bailiff,  who  was  one  of  the  constables  of  the 
city.  Dennis  made  a  levy  on  sundry  tools  belonging  to  the 
plaintiff.  The  tools  were  valued  at  two  hundred  and  ninety- 
nine  dollars,  by  the  witnesses.  They  were  inventoried  and 
^old  by  Dennis.  The  rent  due  was  about  thirty  dollars,  and 
all  the  goods  distrained  were  sold  for  about  enough  to  pay 
the  rent.  By  an  Act  of  the  Legislature,  passed  in  1823,  the 
necessary  tools  of  a  mechanic  to  carry  on  his  business,  are 
exempt  from  levy  and  sale.  It  was  contended  the  tools 
levied  on  came  within  the  protection  of  the  Act,  and  that 
the  landlord,  Wightman,  was  liable  for  the  trespass  commit- 
ted by  his  bailiff,  Dennis.    The  evidence  was  as  follows. 

J.  M.  Rappoldt.  The  plaintiff  is  a  general  machinist. 
The  articles  levied  on  are  necessary  tools  for  his  work.  He 
could  not  do  without  them  in  his  trade.  They  were  worth 
two  hu!idred  and  ninety-nine  dollars  and  thirty-five  cents 
He  could  not  execute  most  of  his  jobs  without  them.  He 
could  not  carry  on  his  business  after  the  distress.  Many  of 
those  left  were  useless  by  breaking  the  set.  His  sign  was 
that  of  a  bell  hanger,  but  that  was  not  his  principal  occupa- 
tion. He  made  more  by  cutting  taps  to  make  screws,  than 
by  bell-hanging.  After  the  distress,  plaintiff  sold  him  some 
of  his  taf)s.  Made  some  for  sale  when  ordered.  They  were 
kept  in  boxes,  to  prevent  different  sizes  from  mixing.  There 
are  none  of  the  tools  on  the  list  which  he  could  make  him- 
self, except  the  taps.  The  tools  in  his  shop  were  worth  five 
hundred  dollars. 

It  was  admitted  the  constable,  Dennis,  wa»  dead. 

DEFENCE. 

Mr.  Pressley  was  the  magistrate  who  issued  the  dis- 


Charleston, 
Jan.  1850. 
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CHARLwrroK,  tress.    When  plaintiff  first  came  to  him,  defendant  owed 
^  Jan.  1850.  ^  ^^y^  hundred  dollars^  for  rent.    This  was  discharged  by  re-. 
j^  ^       'ceiving  one  hundred  and  fifty  dollars.    A  new  lease  was 
Parkerson   execm^d,  and  when  a  further  sum  was  due,  and  some  time 
Wightman.  had  elapsed,  the  warrant  was  prepared  and  given  to  Dennis, 
with  directions  not  to  levy  on  any  of  the  plaintiff's  tools. 
Dennis  made  a  return  and  the  sale  was  ordered.    Some  ar- 
rangements were  attempted,  to  prevent  a  sacrifice  by  a  dis- 
tress sale.    Plaintiff  was  at  his  office.     Dent  remember  that 
he  claimed  the  articles  levied  on  as  his  tools.    The  goods  sold 
for  a  little  rooro  than  the  rent,  thirty  dollars.    The  excess 
was  either  paid  to  the  plaintiff,  or  he  had  credit  for  it  on  his 
next  quarter's  rent.    He  continued  as  tenant  for  six  months. 
Frequently  saw  him,  and  he  did  not  complain.    He  had  a 
large  supply  of  tools.    He  was  sued  for  the  rent  accruing, 
after  six  months,  in  the  City  Court,  and  then  turned  out  of 
the  possession.    Then  he  began  to  talk  about  suing.     He 
issued   a  writ  in  his  own  name  for   ten  thousand  dollars 
damages.    Afterwards,  a  suit  was  commenced  by  Mr.  May, 
and  then  this  action  was  brought.    The  constable  said  he 
took  only  such  tools  as  defendant  had  made  for  sale.    Par- 
«  kerson  refused  to  point  out  any  thing  for  him  to  levy  on,  and 

told  him  to  levy  at  bis  peril. 

A  witness  in  reply  said,  he  (the  witness)  was  a  millwright 
an4  engineer.  Parkerson's  occupation  was  that  of  a  general 
machinist.  All  the  tools  on  the  list  of  those  sold,  were  such 
as  were  proper  for  his  trade.  Taking  poitions  of  tools  would 
impair  Ihe  value  of  ihe  rest.  Parlcerson  had  tools  two  years 
ago,  worth  nine  hundred  or  one  thousand  dollars.  The  tools, 
such  as  were  necessary  for  a  perfect  mechanic.  A  large 
portion  of  them,  such  as  a  journeyman  should  have. 

On   the  law  of  the  case,  the  Circuit  judge  charged  the 

jury,  that   the  bailiff,  Dennis,   was  the   private  agent  of  the 

landlord,  Wightman,  who  was   liable  for  any  trespass   he 

committed  in  the  execution  of  the  power  cpmmitted  to  hira 

for  the  benefit  of  his  principal. 

His  Honor  submitted  to  them,  as  a  question  of  fact,  whether 

Aet  of  1823, 6  the  goods  levied  on  were  such  as  were  protected  from  levy 

Stat.  814.    ^^^^  gj^ig  ^y  jjjg  Act  of  Assembly. 

The  tools  protected,  were  such  as  were  necessary  to  carry 
on  his  trade,  whatever  it  might  be.  That  there  were  kindrei 
employments  which  might  be  pursued  by  the  same  person, 
afid,  in  such  case,  he  thought  all  his  toots  necessary  to  carry 
en  these  trades  would  be  protected  ;  but  if  a  man  should  imite 
a  great  many  different  employments,  such  as  tailor,  shoe- 
maker and  blacksmith,  he  did  not  suppose  his  tools,  in  all 
these,  would  be  exempt  from  levy,  but  only  those  of  his 
principal  employment  The  jury  foutid  for  the  plaintiff  the 
whole  value  of  his  tools  as  proved,  viz : — two  hundred  and 
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ninetjr-nine  dollars  and  thirty-five  conts.    His  Honor  thought  CffiHLEww, 
they  should  have  deducted  the  amount  of  the  rent  which  the  ^  J^^-isso. 
tools  were  sold  to  pay.  ^  /        ^ 

•  '^   '  Faikenoa 

The  defendant  moved  for  a  new  trial,  on  the  grounds,  ,  ▼. 

1.  That  his  Honor  erred   in  charging,  that  the  defendant  Nightman, 
was  responsible  for  the  illegal  acts  of  his  bailiff,  though  done 
without  his  assent  or  presence. 

2.  That  it  being  testified  in  this  case,  that  plaintiff  had 
a  perfect  set  of  tools  for  a  master  mechanic,  bis  Honor 
should  have  charged  that  the  law  protects  only  the  neces- 
sary tools  of  a  journeyman. 

3.  Because  the  amount  of  tools  protected  bv  the  verdict  in 
this  case,  is  far  greater  than  intended  by  the  law. 

Pressly^  for  the  motion. 

Curia,  per  Richardson,  J.  This,  was  a  special  action 
on  the  case,  for  unlawfully  distraining  the  tools  of  the  plain-  < 
tiff,  and  making  an  excessive  and  oppressive  distress  for 
rent  in  arrear.  The  important  inquiry  of  general  interest  is, 
then,  what  is  the  proper  exposition  of  the  Act  of  1B23,  in 
exempting  from  a  levy  or  seizure,  "  the  tools  of  a  mechanic." 
The  words  of  the  Act  are,  "  If  a  mechanic,  the  tools  at 
his  trade."  Who  is  a  mechanic?  According  to  our  accredit- 
ed lexicographer,  a  mechanic  is  *'a  manufacturer,  an  artifi- 
cer." Dr.  Johnson  adds,  ''  a  low  workman,"  and  he  defines 
"  a  manufacturer"  to  be  "  a  workman,"  "  an  artificer" — an 
artificer,  he  says,  <<  is  one  by  whom  any  thing  is  made ;"  a 
machinist,  he  calls  '^a  constructer  of  engines  and  machines." 
According  to  the  evidence  of  Happoldt,  the  plaintiff,  Parker- 
son,  comes  under  the  last  class  of  mechanics.  He  was  a 
machinist.  His  tools,  the  witness  said,  wero  worth  five  hund- 
red dollars.  Therefore,  we  may  in  reason  conclude,  Parker- 
son  was  a  master  workman,  and  not  a  mere  journeyman, 
hired  by  the  day,  or  a  jobber  to  do  chance  work,  &c.  which 
class  of  inferior  workmen  only,  according  to  the  opposite 
argument,  comes  under  the  exemption  of  the  Act.  Do  the 
toolsj  then,  of  such  master  workmen,  fall  within  the  exemp- 
tion of  the  Act,  or  is  it  to  be  confined  to  journeymen,  job- 
bers, and  the  like?  The  question  may,  possibly,  admit  of 
some  difference  of  opinion ;  but  I  cannot  but  apprehend  that 
the  Act  ought  to  receive  a  liberal  construction.  That  it 
means  to  exempt  the  tools  of  all  mechanics,  who  personally 
work  with  their  own  tools,  and  with  their  own  hands,  in 
contradistinction  to  contractors,  superintendants,  capitalists, 
or  mere  owners  of  machinery — as,  for  instance,  of  a  cotton 
manufactory  or  steam  mill.  Such  capitalists  cannot  come 
within  the  meaning  of  mechanics.  They  are  more  of  the 
class  of  proprietors,  inventors  or  projectors.  That  is,  none 
of  them  work  personally  with  tools,  which  is  the  essential 
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CHARLE8T0N,  characteristlc  of  a  mechanic,  or  what  Johnson  calls  "  a  low 
Jan.  1850.  ^  workman."  I  would  rather  call  him  a  labouring  artificer — 
.p  C^  'one  that  can  prove  his  practical  operation  by  the  hardened 
Parkereon  gnggrg  ^f  personal  industry.  A?  the  case  is  new  and  im- 
WightmMi.  portant,  let  me  illustrate  my  idea,  by  the  next  preceding  pro- 
vision of  the  Act.  "If  a  farmer,  his  farming  utensils."  It 
cannot  be  supposed  that  this  exemption  would  extend  to  all 
the  utensils  of.a  planter  or  proprietor — but  means  the  utensils 
actually  and  personally  used  by  the  labouring  farmer — in 
contradistinction  to  those  kept  for  his  labourers^  by  a  planter; 
or  what  the  English  call  a  gentleman  farmer.  Not  so.  The 
exemption  is  for  him  who,  like  the  virtuous  Roman  dictator, 
with  hand  to  handle  governed  his  own  plough.  In  like 
manner,  are  the  labouring  mechanic's  tools  exempt,  and  so 
exempt,  although,  if,  for  instance,  a  button^maker,  he  uses 
as  fine  tools  as  the  late  royal  button  maker  of  our  father- 
land ;  or,  if  a  practical  lock*smith,  he  held  the  tools  of  (he 
laie  French  Monarch,  who  is  said  to  have  been  enamoured 
of  this  useful  art.  We  would  not  distinguish  such  tools,  if 
practically  used  by  the  mechanic,  from  the  saw  and  the  axe 
of  the  venerated  Joseph,  the  carpenter.  The  practical  artist 
is  the  test,  not  the  fineness  of  the  tools  he  uses.  If  such  be 
the  true  intendment  of  the  Act,  the  master  machini8t,^ar- 
kerson,  comes  within  its  exemption ;  and  his  tools  were, 
consequently,  protected  against  the  defendant's  distress  war- 
rant. This  settles  the  question  of  general  interest, — who  is 
a  mechanic  under  the  Act  1  The  next  question  is — whether 
Wightman,  the  defendant,  is  liable,  in  this  instance,  for  the 
unlawful  distress  made  by  his  bailifif,  Dennis,  inasmuch  as 
Dennis  was  directed  not  to  levy  upon  the  tools  of  Parkersoq, 
meaning,  of  course,  the  exempted  tools.  On  this  head,  the 
law  is  well  settled.  Delegated  pow^r  must  be  strictly  pur- 
sued, or  the  principal  is  not  liable.  (See  WeUih  v.  Parish 
I  HiQR.  165.6^  cU')  But  the  principal  is  bound  by  the  acts  of  the  agent, 
done  in  the  course  of  his  employment.  (See  Topham  v. 
3  Hill  R.  307.  Roche^  Corbet  v.  the  same.  And  it  is  conceded  that  the 
principal  is  not  bound  for  the  wilful  trespass  of  bis  agent. 
But  on  the  other  hand,  it  is  equally  clear,  that  he  is  bound  to 
provide  a  fit  agent,  and  that  he  is  liable  for  his  negligence, 
fraud,  or  want  of  skill  in  executing  his  agency.  Now,  it  is 
evident  that,  either  through  negligence,  ignorance  or  misun* 
derstanding  his  instructions,  while  Dennis  would  seem  to 
have  avoided  distraining,  as  he  was  mstructed,  upon  what 
he  considered  protected  tools,  he  still  levied  upon  other  toolsL 
which  were  equally  protected;  and,  unfortunately,  he  levied 
upbn  select  portions  of  such  tools  as  caused  great  loss  to 
Parkerson,  by  disjoining  them  from  others ;  when  the  value 
of  both  depended  greatly  upon  keeping  them  united.  For 
instatio^ — ^it  was  said  lie  avoided  distraining  upon  a  tunung 
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lathe,  as  a  protected  tool ;  but  he  levied  upon  the  appendages  ^^^"-""J**! 
and  tools  of  the  lathe,  &c.    In  this  way  he  made  the  distress  ^  Jan*  1850. 
so  excessive  and  oppressive,  that  tools  of  the  value  of  about    •     ^ 
three  hundred  dollars,  sold  for  about  thirty  dollars.    And  so      "*®"<*" 
far  from  such  selection  of  tools,  by  Dennis,  being  against  the  Wighunsa. 
instructions  of  Wightman,  it  would  seem,  by  the  course 
followed,  the  sale  and  the  disposition  of  the  proceeds,  and 
the  argumept  before  the  Court,  that  he,  himself,  if  he  had 
distrained  in  person^  would  have  followed  the  same  course 
of  mistaken  disci:immation  between  the  tools  of  ParkersoD, 
as  if  a  portion  only  was  exempt. 

So  that,  according  to  my  understanding  of  the  law  of 
principal  and  agent,  th^  case  presents  a  striking  illustration 
of  the  liability  of  a  principal  for  the  conduct  of  his  agent, 
when  he  acts,  improperly  and  unlawfully,  but  within  the 
scope  of  his  agency.  If  Dennis  had  committed  a  wilful  ou^  ^^^  j.  ' 
rage  or  trespass,  Wightman  could  not  have  been  made  lia-  1327  2Ri^ 
ble.  (See  the  case  of  O'Neal  v.  Reigne,)  But  he  is  clearly  Dig.  93. 
liable  for  acts  done  within  the  delegated  authority;  and  that 
is  the  case  before  the  Court.  Without,  therefore,  resorting 
to  the  argument,  which  I  consider  conclusive,  that  Wight- 
man  ratified  the  acts  of  Dennis  after  he  knew  that  the  dis- 
tress had  been  made,  by  permitting  the  sale  and  receiving 
the  money^  this  Court  concurs  with  the  presiding  Judge  in 
both  principles  of  law  which  are  objected  to  in  the  appeal, 
to  wit : — that  Parkerson  was  a  mechanic,  within  the  me^n-i 
ing  of  the  Act,  and  Wightman  liable  for  the  illegal  distress 
made  by  his  agent,  Dennis,  through  ignorancOi  negligence 
or  design^  under  colour  of  the  distress  warrant. 

Lastly,  as  to  the  suggestion  that  the  amount  of  the  rent, 
thirty  dollars,  ought  to  be  deducted  from  the  verdict,  it  is 
entirely  untenable.  Because  the  verdict  affirms  that  the  dis- 
tress was  excessive  and  oppressive,  and,  of  course,  unlaw- 
ful, the  defendant,  therefore,  can  have  no  benefit  or  advan- 
tage froni  his  conduct.  A  wrong  done,  can  give  no  legal 
and  pecuniary  claim  to  the  wrong  doer.  In  fact,  and  upoa 
the  merits  ot  the  case,  the  excessiveness  and  manner  of  the 
distress,  in  choosing  and  separating  the  tools,  might  be  well 
considered  the  true  gravamen  of  the  plaintiff's  action.  The 
motion  id,  therefore,  dismissed,  on  all  the  grounds  of  the 
appeal. 

Evans,  Wardlaw,  and  Frost,  JJ.  concurred* 

Motion  reused. 

Withers,  J.  dissenting. — Two  questions  are  presented 
l)y  this  case :  1.  Was  the  charge  on  circuit  right  as  to  the 
description  and  quantity  of  tools  of  trade  which  are  exempt 
from  levy  and  sale  by  the  Act  of  1823  ?  2.  If  so,  still  was 
the  defendant  liable  for  the  conduct  of  his  bailiff  in  seizing 
such  tools  as  are  exempt  by  law  i 
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CHiRLE«ro»,      1.  There  is  much  difficulty  in  prescribing  a  j&xed  rule  in 
Jan.i8&0.    regard  to  what  are  tools  of  trade,  what  kind  of  tools  are  ex- 

^    Y^     'empt,  and  perhaps  who  shall  be  deemed  a  mechanic.     Whea 
PaikerMn   |  ^^^  what  kind  of  tools,  I  contemplate  a  case  where  one 

Wigfaiman.   may  have  a  vast  quantity  and  variety  of  tools,  or  implements 
that  tradesmen  use,  and  ye(  he  may  use  then^  very  rarely. 
The  leading  object  of  the  Act  certainly  is,  to  save  the  me- 
'  chanic  from  the  sudden  suspension  of  that  daily  business 

whereby  he  is  accustomed  to  support  his  family.  But* that 
very  idea  seems  to  me  to  exclude  such  tools  as  are  used  oc- 
casionally only ;  and  certainly  such  as  a  mechanic  may  have 
fbr  the  purpose  of  testing  theoretical  views,  for  example,  ia 
the  application  of  certain  laws  of  nature,  which  men  of  ge- 
^  «  nius  endeavor  to  subject  to  practical  utility.    However  use- 

ful maybe  the  result,  occasionally,  to  the  civilized  world,  of 
such  mechanical  labors,  it  is  scarcely  probable  that  the  Le- 
gislature contemplated,  in  the  Act  of  1823,  that  such  exercises 
were  useful  in  the  immediate  support  of  a  family ;  and,  there- 
fore, I  cannot  read  the  Act  of  that  year  in  such  manner  as 
to  sweep  under  its  shelter  whatever  may  be  a  tool,  and  may 
be  also  in  the  possession  of  a  mechanic,  irrespective  of  the 
enquiry  whether  it  be  one  in  constant  use  in  pursuit  of  a 
daily  avocation  in  nature  of  a  trade,  and  that,  too,  connected 
with  the  purpose  of  earning  the  maintenance  of  himself  and 
his  dependants.  I  have  no  idea  that  the  Act  of  1823,  in  re- 
lation to  this  enquiry,  ever  designed  the  grand  purpose  of 
building  up,  of  encouraging  and  enlarging,  the  important  in- 
terest of  mechanical  pursuits — ^for  the  provision  in  question 
is  found  in  a  connection  that  forbids  such  conjecture ;  and 
certainly  all  will  agree  that,  if  such  was  the  design,  the  fee- 
blest scheme  was  devised  that  could  well  be  conceived.  We 
might  as  properly  say,  that  the  simple  exemption  of  a  plough- 
share, a  rake,  a  hoe,  d^c.  from  levy  and  sale,  was  designed  to 
build,  encourage,  and  magnify  the  still  greater  interest  of 
agriculture.  While  I  might  agree  that  the  Legislative  power 
could  not  concern  itself  about  objects  of  weightier  moment 
to  the  general  interest,  I  would  carefully  abstain,  even  if  I 
looked  only  to  the  advancement  of  those  interests,  from  at- 
tempting such  magnificent  enterprizes  by  means  so  inade- 
quate as  we  find  in  the  Act  in  question.  Even  if  there  were 
in  it  inherent  vigor  enough  for  such  ends,  still  it  would  pre- 
suppose an  elasticity  to  be  called  forth  from  time  to  time  by 
-judicial  agency  not  supposed  to  pertain  to  the  exact  capacity 
and  rigid  qualities  of  a  statute,  however  that  convenient  at- 
tribute may  be  a  boasted  characteristic  of  the  common  law, 
which  would  seek  to  rival  the  atmosphere  almost  in  its  uni- 
versality and  beneficent  ministrations.  The  truth  seems  to 
be,  that  we  shall  err,  perhaps  unhappily,  if  we  attribute  too 
much  virtue  to  the  Act  of  1833,  or  aim  at  more  in  the  appli- 
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cation  of  it  than  to  make  it  subserve  the  restricted,  but  very  Chikleston, 
humane  and  useful  end,  stamped  upon  its  front — that  is,  to  ^  ^^'  ^^^-  ^ 
save  to  ^^  every  familyi^  in  an  unhappy  contingency,  some^    "*       ^ 
-means  of  temporary  support,  and  the  accustomed  implements    ^"^®"^'* 
by  which  those  means  have  been  and  (it  was  supposed)  are   wightman.. 
to  be  earned.    I  shall  not  insist  that  the  Act,  in  every  ex- 
emption, looks  to  the  case  of  a  "  family,"  and  not  to  that  of 
an  individual  without  a  family ;  for  though  I  think  a  ques- 
tion might  be  made  upon  that  view,  I  am  quite  content  to  ac- 
quiesce in  a  mor^  enlarged  signification,  and  such  I  believe 
has  been  adopted. 

The  language  of  the  Act  is  this:  "And  if  a  mechanic, 
the  tools  of  his  trade" — not  his  trades.  The  charge  on  the 
circuit  was,  "that  there  were  kindred  employments  which 
might  be  pursued  by  the  same  person ;  and  in  such  case,  all 
his  tools  necessary  to  carry  on  these  trades  might  be  protect- 
ed ;"  but,  (it  is  added,)  if  otie  should  unite  a  great  many  dif- 
ferent employments,  as  tailor,  shoemaker,  and  blacksmith, 
then  only  the  tools  of  his  principal  employment  should  be 
protected. 

I  presume  there  is  more  difficulty  in  administering  this  law 
here  than  there  would  be  in  England.  Here,  one  is  obliged 
to  serve  no  apprenticeship  to  gain  the  position  of  a  mechanic 
or  tradesman.  Indeed,  I  have  known  more  than  one  repair- 
er of  watches  verjr  suddenly  to  convert  himself  into  a  den- 
tist. Here,  likewise,  owing  to  our  comparative  mechanical 
minority,  it  is  quite  usual  to  blend  "kindred  employments," 
(as  they  were  called  on  circuit,)  and  in  very  many  cases  it 
would  be  extremely  dif&cult  to  determine  which  was  the  in- 
dividual's "  trade" — what  "  trades"  should  be  considered  kin- 
dred and  what  alien  to  each  other;  and  most  difficult  of  all, 
to  pronounce  which  should  be  considered  the  principal  05 
leading  trade.  In  the  instance  before  us,  "  his  sign  was  that 
of  a  bell-hanger,  but  he  made  more  by  cutting  taps  to  make 
screws,  than  by  bell-hanging."  Now,  if  the  jury  heeded  the 
chaTge,  as  they  probably  did,  these  two  modes  of  mechanical 
employment  were  regarded  as  cognate.  Where  is  the  link  of 
affinity  between  them  ?  Confessing,  as  I  have  done,  the  dif- 
ficulty of  prescribing  a  rule  that  shall  be  at  once  as  precise 
as  a  legal  rule  should  be,  and  yet  as  genial  and  liberal  as  I 
would  have  it,  still  I  am  not  content  with  the  broad  terms  in 
which  the  subject  was  submitted  to  the  jury.  I  am  impress- 
ed by  considerations  such  as  these,  viz :  That  the  scope  of 
the  Act  is  quite  limited ;  that  the  exemption  is  created  for  an 
emergency  ;  that  it  looks  to  the  temporary  support  of  a  family 
by  means  of  daily  labor,  and  in  the  case  of  a  mechanic,  by 
means  of  such  tools  or  implements  as  he  did  in  fact  daily  use 
for  that  purpose,  with  his  bodily  powers,  in  some  one  definite 
trade ;  and  not  to  machinery,  such  as,  since  1823,  has  wholly 
44 
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Charleston,  supplanted  very  Qiuch  that  was  then  known  as  to  tools  and 
^  Jan.  1850.    mechanical  powers,  which  has  pushed  forward  the  raechani- 
-p  /        'cal  arts  and  trades  at  a  rate  never  dreamed  of  then,  which  is 
ar^reon   constantly,  even  during  the  current  hour,  so  transforming 
Wightman.  and  exahing  our  ideas  on  such  subjects,  that  we  seem  to  be 
surrounded  by  the  creations  of  magic.    Wherefore,  such  be- 
ing the  limited  purpose  of  the  Legislature,  conferring  a  favor 
which  the  common  law  withheld,  and  inasmuch  as  the  mul- 
tifarious avocations  of  the  mechanic  himselt  creates  the  diffi- 
culty, it  is  deemed  more  conformable,  to  the  policy  and  lan- 
guage of  the  Act  and  its  safe  administration,  that  the  party 
distrained  upon  shall  be  held,  on  the  instant,  or  within  rea- 
sonable time,  to  elect  what  shall  be  regarded  as  his  trade ; 
and,  therefore,  what  set  of  tools  he  shall  retain ;  or  if  he  will 
not,  that  the  jury  shall  be  instructed  to  fix  these  matters 
themselves,  allowing  the  tools  of  one  trade  only. 

2.  Upon  the  question,  whether  tin's  defendant  was  liable, 
even  if  the  bailiff  did  take  goods  that  were  exempt,  I  also 
entertain  grave  doubt.  I  do  not  propose  to  enter  at  all  into 
the  question  as  to  what  form  of  action  should  be  employed 
.  against  the  principal,  where,  he  being  absent,  his  servant  has 
committed  an  act  of  trespass.  It  may  be  conceded  (whether 
the  reason  assigned  for  it  be  good  or  bad,)  that  though  the 
servant  may  be  sued  in  trespass  vi  et  armis,  yet  the  actioa 
against  the  master  should  be  case.  It  will  never  do  to  say 
that  a  landlord's  liability  shall  depend  on  the  form  of  actioa 
which  a  tenant  may  adopt.  We  must  look  for  some  princi- 
!  pie  to  govern  the  case.    The  question  here  is,  can  this  de- 

fendant be  held  liable  at  all.  without  proof  of  ratification,  for 
the  distress  that  was  made  in  this  case.i  Now,  it  is  to  be  ta- 
ken for  granted,  of  course,  in  discussing  this  question,  (for 
that  is  the  ^ery  cause  of  complaint,)  that  the  bailiff  seized 
tools  of  trade  by  law  exempt.  Not  only  did  the  law  express- 
ly instruct  him  not  to  do  so,  but  he  was  also  thus  expressly 
instructed  by  the  defendant.  Now,  on  what  principle  is  the 
master  ever  held  liable  for  the  servant's  act?  Qui  facit  per 
alium,faciiperse;  that  is,  the  presumption  of  law  construes 
the  master  to  be  acting  by  the  hand  of  his  servant.  If  it  be 
not  a  presumption  ^'wris  et  dejitre^  then  it  surely  may  be  re- 
butted. Undoubtedly  if  such  a  presumption  exists  here,  it  is 
fully  and  perfectly  rebutted.  How  can  you  say  that  the  mas- 
ter was  acting  through  the  servant  in  seizing  upon  tools, 
when  the  master  directed  the  contrary,  and  both  were 
forbidden  to  do  so  by  law?  The  confusion  often  arises 
from  the  difficulty  of  forgetting,  for  the  moment,  the  relation 
of  principal  and  agent ;  of  carving  out,  as  it  were,  entirely 
from  the  course  of  the  agency,  such  transaction  as  is  wilfnl 
and  unlawful.  Yet,  this  ought  to  be  done,  for  quoad  hoc  the 
relation  of  principal  and  agent  does  not  exist.    To  charge 
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ihft  master,  it  must  be  shewn  or  presumed  that  the  reiation  Chihlmton, 
existed  between  them  in  ihe  particular  of  air  ;  for  if  the  mas-^  Jan.  1850. 
tor  be  liable  under  other  circumstances,  he  is  not  so  as  mas-        ~^        ' 
ter,  but  as  any  one  would  be  who  instigates  an  injury.    Sup-    ^^^^^^ 
pose  the  baihfTinthis  case  had  seized  the  plaintiff's  hat  upon  Wightman. 
his  head,  would  the  landlord  be  held  liable^    If  you  then 
suppose,  in  a  scuffle  to  retain  it,  the  bailiff  had  beat  the  plain- 
tiff, must  the  master  be  liable  for  that  also  /    If  so,  and  d^^i- 
ring  the  scuffle,  they  had  knocked  out  the  glass  of  a  neigh- 
bor's window,  the  master  must  still  be  held  liable.     Whoever 
affirms  these  propositions  must  be  misled  by'  the  idea,  that 
from  the  commencement  of  a  lawful  service  to  its  termina- 
tion, the  relation  of  landlord  and  bailiff  must  necessarily 
continue,  in  each  and  every  incident  that  may  chance  to 
grow  out  of  the  transaction.    Every  one  is  presumed  to  know 
ihe  law,  and  if  the  articles  taken  on  the  present  occasion 
were  exempt,  it  must  be  held  that  the  bailiff  knew  it.    Now     * 
suppose  Wightman  had  expressly  instructed  the  bailiff  not  to 
take  the  identical  articles  in  question,  and  he  nevertheless 
straightway  took  them,  I  cannot  see  the  ground  on  which  the 
landlord  should  be  held  liable.     When,  however,  he  gave 
him  the  warrant  and  the  express  instruction  to  take  no  tool 
of  trade,  and  when  the  law  reinforced  that  instruction,  the 
case  is  the  same,  and  it  is  the  one  before  us.    It  should  be 
observed,  that  this  bailiff  was  not  the  defendant's  general 
agent,  but  was  one  both  special  and  limited ;  special,  as  con- 
fined to  one  transaction,  and  limited  by  instruction  in  the 
performance  of  his  duty  in  that.    So  the  case  does  not  ad- 
mit that  freedom  of  presumption  against  the  principal  which 
arises  from  another  form  of  agency. 

One  shaH,  indeed,  be  presumed  to  intend  the  ordinary  con- 
sequences of  his  own  acts ;  and,  therefore,  if  he  employs  a 
servant  that  is  negligent,  thoughtless,  heedless,  it  is  reasona- 
ble to  conclude  that  he  knew,  or  should  have  known  it,  and 
meant  to  face  the  hazards  and  responsibility.  Bui  for  conse- 
quences that  are  remote  or  barely  possible — for  consequences 
having  no  natural  connection  with  the  act  authorized,  much 
more  for  collateral  acts  that  are  unlawful  or  criminal,  it 
would  be  violating  the  plainest  principle  of  presumptive  evi- 
dence to  impute  such  to  the  master.  If  the  servant  be  dri* 
ving  the  master's  wagon,  and  he  wilfully  drive  over  ano- 
ther, he  is  in  pursuit  of  his  master's  business,  in  the  general 
sense;  hui pro  hoc  vice  if  he  had  gone  into  his  own  inde- 
pendent business.  He  would  be  driving  his  master's  wagon 
also,  though  he  were  engaged  in  the  purpose  of  running  away 
nvith  it.  I  can  see  no  line  for  attenuated  distinctions.  The 
general  rule  is  the  intelligible  and  safe  one,  that  wherever  an 
agent,  particularly  a  special  auA  limited  agent,  does  a  wilful 
act  that  is  unlawlul,  though  he  may  connect  it  whh  the  ciU" 
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CHABLESToir,  rent  events  of  his  agency,  or  cause  it  to  spring  from  tbem,  the 
Jon.  1850.    master  or  principal  shall  not  be  presumed  to  have  authorized 
"^  it,  or  to  be  responsible  for  it ;  a  fortiori  shall  he  not  be  where 
the  act  is  forbidden  both  by  himself  and  the  plain  letter  of 


State 

Sutcliffe.     the  Statute  law. 

What  I  have  said  would,  of  course,  leaveopen  every  point 
touching  a  subsequent  ratification,  and  all  liability  to  refund 
ex  equo  et  bono  money  improperly  received  and  retained,  i 
conclude,  therefore,  there  should  be  a  new  trial,  with^  a  view, 
at  any  rate,  to  a  more  restricted  doctrine  as  to  the  range  of 
exemption  that  shall  be  imputed  to  the  Act  of  1823.  I  have 
written  thus  much,  as  well  with  the  hope  of  inducing  caution 
hereafter  on  this  important  subject,  as  for  the  purpose  of  as- 
signing a  reason  for  venturing  to  differ  from  a  majority  of 
the  Court. 

O'Neall,  J.  concurred. 


The  State  v.  James  EL  Sutdiffe. 

Tlie  Court  of  Appeals  may  give  judgmeat  after  diamiMai  of  an  appeal  in  em^ 
of  felony;  and  this,  although  the  appeal  haa-been  abandoned  and  benefit  of 
clergy  prayed. 

Where  the  indictment  charges  the  burning  of  a  kome^  beneftl  of  clergy  is  net  ta- 
ken away  by  the  statutes  which  take  it  ffon  the  burning  of  a  dwdUng  keuef 
or  bam  haTing  coim  or  graift  in  it. 

Before  Withers,  J.  at  Charlestofi,  May  Term^  1849. 

INDICTMENT  FOR  ARSON. 

The  prisoner  was  convicted  at  the  May  Term,  1849,  and 
an  appeal  was  tLkeh  in  his  behalf,  which,  after  being  dock- 
eted, was  abandoned.  On  motion  being  made  for  judgment^ 
the  prisoner  insisted  that  this  Com t  had  no  further  jurisdic- 
tion in  the  matter,  but  that  he  must  be  remanded  to  await 
the  judgment  of  the  Circuit  Court  at  its  next  term ;  and  se- 
condly, he  prayed  the  benefit  of  clergy. 

C.  B.  Northrop^  for  the  motion.— I.  The  Court  of  Appeals  in 
Law  in  this  State  has  no  original  and  final  jurisdiction  as  a  Court  of 
Jnstice,  enabling  it  to  award  judgment  of  death  on  a  felon  conyict* 
ed  of  a  capital  crime. 

It  is  conceded  that  the  practice  has  been  to  the  contrary,  but 
this  does  not  warrant  the  exercise  of  unlawful  power,  nor  should  it 
have  the  authority  of  established  precedent,  for  the  question  has 
never  before  been  presented,  nor  the  jurisdiction  challenged.  The 
judicial  murders  which  have  been  perpetrated,  were  at  least  oonseiir* 
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ted  to  by  the  prisoners  and  their  counsel.     This  court  should  not,  Charleston, 
therefore,  proceed  to  condemn  a  citizen  to  death,  without  ascertain-    ^^^-  ^®^- 
ing  its  authority  upon   better  foundations  than  its  own  usage  for  a  '^— v— -^ 
brief  period,  or  the  fear  of  acknowledging  past  error  and  usurpa-       ^^^^ 

In  case  of  felony,  the  j  ;ry  must  give  their  verdict  in  open  court  \ 
Co.  P.  G.  p  110.  It  is  indispensably  necessary,  that  after  convic- 
tion, the  defendant  should  be  asked  bythR  court  if  he  has  any  thing 
to  offer,  why  judgment  of  death  should  not  be  awarded  against  him. 
4  Blackstone,  p.  375 ;  1  Chitty  C.  L.,  700.  After  trial  and  convic- 
tion, the  judgment  of  the  court  regularly  follows,  &c.  4  Blackstone, 
365. 

In  England,  the  court  here  referred  to  is  the  court  of  the  King's 
Bench,  composed  of  the  Judges  of  that  court.  The  judgment  of 
the  court  is  the  act  of  the  court  sitting  in  full  bench,  and  is  of  a 
regular  term.  This  court  is  one  having  original  and  appelUUe  ju- 
risdiction. The  Judges  who  are  members  of  this  court,  as  delegates 
cf  the  court,  hold  the  assizes  for  the  trial  of  issues  which  were 
made  in  thecourt,  upon  regular  process  from  the  courts  and  returna- 
ble thereto ;  and  the  judgment  awarded,  was  the  judgment  of  the 
one  court  Appeals  were  taken  up  to  the  court  before  judgment^ 
and  the  judgment  on  the  appeal  was  still  the  judgment  of  the  same 
court  of  original  jurisdiction,  not  differing  from  the  ordinary  judg- 
ment, except  that  in  one  case  the  cause  was  actually  heard  and  con- 
sidered by  the  Judges  in  full  bench,  and  in  the  other,  the  court  spoke 
by  one  of  its  members,  who  represented  the  whole  bench  as  a  dele- 
gate therefrom.  In  both  cases,  the  judgment  was  the  act  of  the 
court  of  King's  Bench,  and  so  entered  on  the  record  of  that  court 
at  Westminster.     See  Bidd  and  Crompton,  &c. 

In  the  State  of  South  Carolina  there  is  no  such  court,  having 
original  and  appellate  jurisdiction.  Prior  to  the  year  1 722  there 
was  such  a  court,  styled  ^  The  supreme  and  general  Court,"  held  in 
Charleston  City  and  Port,  from  which  all  original  writs  were  issued, 
and  to  which  appeals  were  carried.  See  A  A.  1734,  7  Stat  p.  184, 
and  the  {»>eamble  thereto.  A  Court  of  General  Sessions  and  Com- 
mon Pleas  was  then  established,  composed  of  Judges  whose  powers 
were  the  same  as  those  of  the  Judges  of  England. 

As  late  as  1768,  all  criminal  causes  were  tried  at  Charlostown.  7 
Stat  p.  197.  District  courts  were  then  established  for  the  trial  of 
oauses,  but  the  practice  and  proceedings  in  said  courts  respectively, 
were  as  nearly  similar  as  may  be,  to  the  court  then  held  in  Charles- 
town,  and  the  courts  holden  in  Great  Britain  by  his  Majesty's  justi- 
<^s  of  assize,  &c.  There  was  no  statutory  regulation  as  to  appeab, 
because,  until  1789,  the  judgment  of  ^*  the  Supreme  and  General 
Court"  at  Charlestown,  was,  like  that  of  the  King's  Beneh  at  West- 
minster, original  ^xA  final ;  but  by  A.  A  1 789,  tho  same  complete, 
original  and  final  jurisdiction  was  given  to  the  district  courts,  as  was 
at  uiat  time  possessed  and  exercised  by  the  courts  of  General  Ses- 
sions held  in  Charleston  ;  7  Stat  p.  253.  It  was  therefore  provi- 
ded, that  although  each  district  court  was  possessed  of  original  and 
€nal  jurisdiction,  motions  for  new  trials,  or  arrests  of  judgment, 
might  be  made  ^*  under  auoh  restrictions  and  in  such  manner  as  the 
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Charleston,  Judges  might  think  proper  to  establish  by  the  rules  and  orders  of 
,    Jan.  1860.    court."     See.  xv.  No  rules  were  made  under  this  Act.  A  D.  1790  ; 

^^ >^ ^  Constitution  of  South  Carolina,  Art.  3,  See.  1.     Art.  x.  Sec.  8,  "the 

State  Judges  ^hall  meet  and  sit  at  Columbia,  for  the  purpose  of  hearing 
Sutciiffe  ^^^  determining  all  motions  which  may  be  made  for  new  trials,  and 
in  arrest  of  judgments,  and  such  points  of  law  as  may  be  submitted 
to  iheftnP  See  A  A.  1791,  Sec.  1 ;  Ibid,  p.  260.  The  only  court* 
having  original  and  final  jurisdiction,  were  the  district  courts ;  and 
motions  for  new  trials  and  arrest  of  judgment,  were  provided  for  by 
A  A.  1789,  Sec.  15.  and  by  the  Constitution.  The  Constitutional 
Court,  as  it  was  termed,  had  no  original  or  final  jurisdiction;  that 
resided  exclusively  in  the  district  courts.  It  was  only  a  meeting  of 
Judges,  to  hear  and  determine  such  motions  as  may  be  made  before 
them,  and  such  points  of  law  as  may  be  submitted  to  them.  It  pro- 
nounced no  judgment,  nor  could  warrant  any  execution.  No  record 
of  judgment  was  under  its  custody.  It  issued  no  writ  of  mesne  or 
final  process,  and  had  no  seal.  It  was  an  assemblage  of  Judges,  by 
courtesy  termed  a  Court  of  Appeals,  but  had  no  one  character  of  a 
court. 

A.  A.  1 824,  Ibid,  325.  A  Court  of  Appeals  was  established,  hav- 
ing appellate  jurisdiction  in  all  cases  brought  up  from  the  District 
Courts,  both  of  Law  and  Equity,  '*  in  the  same  manner,  and  with  the 
same  powers  and  authority  in  all  respects  whatever,  as  are  now  ex- 
ercised by  law  by  the  Constitutional  Court  and  the  Court  of  Appeals, 
or  by  either  of  them  separately."  A  practice  then  existed  for  the  Ap- 
peal Court  to  bring  up  a  prisoner,  appealing,  before  them,  and  on  dis- 
missing the  appeal,  to  pass  sentence,  without  any  knowledge  of  the  cir- 
oumstances  of  the  case,  except  from  the  report  of  the  Circuit  Judge, 
who  usually  confined  his  report  to  the  ground^  of  appeal.  The  de- 
parture from  the  English  system,  and  the  usurpation  of  the  Appeal 
Court,  led  to  the  anomaly  of  a  person  being  tried  before  one  Judge, 
and  punished  at  the  discretion  of  another,  who  heard  nothing  of  the 
cause.  This  Court  of  Appeals,  like  its  predecessor,  the  assembled 
Judges  under  the  Constitution,  and  like  their  predecessor,  after 
1 789,  exercised  final  jurisdiction;  and  convicts  were  executed  by 
the  sheriffs  of  the  several  District  Courts,  without  sentence  of  death 
being  pronounced  upon  them  by  the  court  by  which  they  were  tried, 
under  no  other  authority  than  what  might  be  deduced  from  the  15th 
Sec.  of  A.  A.  1789,  authorizing  the  Judges  to  regulate  appeals. 
No  rules  were  established  under  this  Statute  by  the  Judges,  and  they 
seem  to  have  proceeded  as  they  had  formerly  done,  when  they,  as  one 
hody^  constituted  ^  the  Supreme  and  Greneral  Court  held  in  Charles- 
town.''  This  was  adopted  from  the  system  which  previously  existed, 
when  the  constitution  of  the  court  was  the  same  as  that  of  England, 
although  all  of  its  original  and  final  jurisdiction  had  been  expressly 
taken  away  by  Statute,  and  conferred  upon  the  District  Courts, 

The  inconveniences  of  this  system  in  its  application  to  misde- 
meanors, led  to  the  A.  A.  1832,  where  the  sentence  was  written  by  the 
Circuit  Judge,  and  lodged  with  the  clerk  of  the  District  Court,  to  be 
pronounced  at  the  next  term  by  the  succeeding  Judge ;  so  that  the 
convict  did  not  receive  his  sentence  until,  in  many  oases,  months  af- 
ter the  dismissing  of  his  appeal.     'Twas  true  he  had  the  benefit  ef 
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being  sentenced  by  the   Judge  wbo  Leard  the  cause,  but  he  had  to  Charleston, 
endure  imprisonment  until  the  next  term  came  on,  although  the    ^^^'  ^^*^' 

Judge  may,  in  bis  discretion,  have  been  disposed  to  inflict  a  slighter  '^ ^ ' 

punishment,  S^*^ 

The  practice,  however,  continued  in  capital  cases,  because  the  ^   sutcliffc. 
defendant  was  entitled  to  answer,  to  be  asked  by  the  court,  (which 
tried  him,)  ^  if  he  had  any  thing  to   o^er  why  judgment  of  death 
should  not  be  awarded  against  him." 

Thft  A.  A.  1835,  Sec.  3,  restored  the  old  assembly  of  Judges  as 
held  before  1824,  but  gave  no  new  pOwer  or  authority. 

II.  If  such  jurisdiction  be  assumed,  and  the  convict  plead  his 
clergy,  and  an  issue  be  raised  thereon,  whether  of  fact  or  of  law,  it 
must  be  determined  by  a  Court  having  original  jurisdiction,  and 
should  therefore  be  referred  to  the  District  Court.  Such  an  issue 
is  neither  a  motion  for  a  new  trial,  nor  in  arrest  of  ludgment,  nor  is 
it  a  point  of  law  submitted  to  the  Judges,  to  which  their  jurisdic- 
tion is  confined  by  the  Constitution  and  A.  A.  1824  and  1835. 

The  power  is  asserted  as  derived  fronj  the  Court  of  K.  B.  in 
England,  to  which  the  assembly  of  Judges  are  likened.  The  prac- 
tice there,  however,  is  otherwise.  Before  the  Stat,  of  Marlbridge, 
on  demand  of  the  Ordinary,  the  clerk  would  be  given  up ;  "  but  al- 
ways after  this  statute  the  Court  took  an  inquisition  of  office,  ut 
sciatur  quaJis  ordinario  deliberari  debeat."  Co.  Inst.  II,  p.  Ip4. 
The  Court  had  to  exercise  its  judgment.  "  if  clerk  or  not  clerk  j" 
and  a  record  was  made  thereof  In  Rex  v.  ArmUrong  and  Burke^ 
1  Moody  C.  0.  p-  21,  where  sentence  of  death  had  been  pronounced 
on  the  defendants  for  a  clergyable  ofience-^the  Judges  met,  and 
determined  that  the  sentence  should  be  vacated,  and  ^^  that  the  pri- 
soners might  be  brought  up  at  the  next  assizes,  and  asked  why  exe- 
cution should  not  be  awarded,  and  that  they  might  then  pray  their 
clergy" 

LeacfUs  Cases,  p.  409,  Dean's  case ;  after  conviction,  the  prisoner 
prayed  clergy :  "  against  this  plea  the  counsel  for  the  prosecution, 
fQed  a  counter  plea,  which  alleged  that  he  was  not  entiled,  because 
it  had  been  before  allowed  to  him."  '1  he  Court  gave  the  prisoner 
timd,  until  the  ensuing  session,  to  frame  a  replication  to  this  coun- 
ter plea.  The  issue  which  might  have  been  made,  may  have  depen- 
ded on  the  identity  of  the  person,  and  the  inspection  of  the  record. 
How  could  our  Court  of  Appeals  have  determined,  either  the  one 
without  the  aid  of  a  jury,  or  the  other  without  ordering  up  the  re- 
cord of  the  District  Court  ?  Should  the  prisoner  have  been  debar- 
red of  his  right,  on  the  trial  of  such  an  original  issue,  to  move  be- 
fore the  Court  of  Appeals  for  a  new  trial  or  in  arrest  of  judgment, 
on  sufficient  grounds,  which  may  have  arisen  at  the  trial  ?  1  Chitty 
C.  L.  687,  shows  a  case  where  a  jury  are  to  be  sworn  to  try  an 
issue  on  the  plea  of  clergy.  The  form  of  the  judgment,  in  such 
case,  is,  ^'  therefore  it  is  considered  that  he  be  not  allowed  the  privi- 
lege of  clergy,  but  susper  coll,"  &c.  2  Hale,  396.  Where  is  the  right 
of  appeal,  if  the  Court  of  Appeals,  in  the  first  instance,  assume  to 
try  this  issue  and  pronounce  judgment  J 

In  the  case  of  Sutcliffe,  the  objection  on  the  part  of  the  State  to 
his  plea,  is  in  the  nature  of  a  demurrer,  and  the  defendant  is  enti- 
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Charleston,  tied  to  a  judgment  of  the  District  Court  on  the  demurrer ;  and  if 
Jan.  1B50.     |]jg  demurrer  be  sustained,  then  to  his  motion  before  the  Court  of 

V '  Appeals,  to  reverse  the  judgment  of  the  Circuit  Judge.     In  Fmd- 

State       i^^  ca&e^  Co.  Kep.  xi.  29,  the  question  of  clergy  was  brought  before 
SutcHffe.     ^^  justices  of  assize^  before  whom  he  was  arraigned. 

III.  A  conviction  for  **  burning  a  certain  house  of  Thomas  Corco- 
ran," without  some  description  thereof,  shewing  it  to  be  a  dwelling 
house,  or  a  parcel  thereof,  or  a  barn,  with  corn  or  grain  or  haj.  not 
a  parcel  of  a  dwelling  house,  will  not  support  a  felonious  judgment, 
either  at  common  law,  or  by  yirtue  of  any  British  statute  made  of 
force  in  this  State,  or  Act  of  Assembly  known  of 

1.  At  Common  law  'Hhe  burning  of  the  house  of  another"  was 
felony,  but  this  does  not  moan  any  house.  It  must  be  a  mansion 
house,  or  pnrcel  of  a  mansion  house,  whether,  as  Lord  Coke  terms 
it,  an  '^  inset"  or  ^'  outset  house;"  ''  but  burning  of  a  barn,  being  no 
parcel  of  a  mansion  house,  is  no  felony."  Yet  if  the  bam,  not 
Deing  parcel  of  a  mansion  house,  have  corn  or  hay  within  it,  the 
burning  thereof  is  felony.     Coke  Inst,  iii,  p.  67. 

It  must  then  appear,  by  the  indictment,  what  kind  of  a  house  is 
burnt,  for  a  barn,  whether  it  be  a  barn,  parcel  of  the  mansion  house, 
or  not  being  parcel  of  a  mansion  house,  having  com  or  hay  in  it, 
or  not  being  a  parcel  of  a  mansion  house,  and  not  having  corn  or 
hay,  is,  in  each  case,  the  same  thing,  to  wit : — a  house.  Of  these 
three  kinds  of  barns,  each  of  the  general  class,  house,  the  burning 
of  the  two  first  was,  at  common  law,  felony — of  the  last,  no  felony. 
Nor  does  it  appear  to  have  been  other  than  trespass  at  common 
law.  The  charge  in  the  indictment  must  be  certain,  so  as  to 
exclude  all  such  houses,  the  burning  of  which  would  not  be  feloni- 
ous. Arson,  is  the  felonious  burning  of  the  house  of  another,  and 
as  the  burning  of  a  barn  house  of  another,  which  is  neither  parcel 
of  a  mansion  house,  nor  containing  com  or  haj^,  is  not  felony,  it  is 
piot,  technically,  arson.  The  words,  domum  Tnansionalem,  mean,  in 
law,  the  mansion  house,  or  outset  and  inset  houses,  parcel  of  a  man- 
sion house.  It  is  of  these  houses  only,  that  burglary  can  be  charged. 
'  Therefore,  domum  mansioTUilem  is  indispensable  in  an  indictment 
for  burglary.  But  arson  may  be  charged  of  other  bouses  also, 
viz — ^barn.s,  with  corn  and  hay,  though  not  parcel  of  the  mansion 
house.  Hence,  domum  mansiona^em  are  not  necessary  words  in 
the  indictment  for  arson.  This  is  a  sound  and '  logical  reason  for 
the  difference  in  the  indictments  for  arson  and  burglary;  and 
shews,  conclusively,  that  domum  and  domum  maiixionalem  are  not 
equivalent  and  convertible  terms.     Ibid  ad  finem. 

At  common  law,  no  special  words  are  necessary  in  describing  a 
felony,  but  the  description  of  the  offence  must  be  sufficiently  certain. 
Hence,  in  arson,  the  words  domum  mansionalem  may  br  may  not 
be  used,  as  they  may  or  may  not  be  applicable  to  the  facts  of  the 
case  ;  but  domum,  or  its  equivalent,  (i  e  cottage,  hut.  barn,  &c  )  is 
necessary,  because  the  crime  is  house  burning.  So  in  Ho/mes^  cas^ 
Croke  Charles,  p.  376,  domum  mansiovcdem  are  the  words  employ- 
ed ;  but  in  Rex  v.  Donnecan,  2  Wm.  Blackstone,  682,  prison  house 
was  a  sufficient  descriptioti  in  the  indictment  for  arson  ;  and  in 
Virginia,  Posey's  case,  4  Call,  109,  arson  was  sufficiently  described 
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by  words  desoripiiYe  of  a  prison  house ;  so  in  Paulter^s  case^  Co.  Charleston, 
Rep.  xi,  p.  29,  the  prisoner  was  charged  with  burning  a  house  in    ^*°'  *®^' 

the  town  of  New  Market,  by  which  the  greatest  part  of  said  town  * v— ^ 

was  burnt  and  consumed.  ®^^ 

The  indictment  in  the  principal  case,  only  alleging  '^  the  burning  gq^^^e. 
of  the  house  of  T.  C  "  does  not  charge  with  sufficient  certainty  the 
felony  of  arson  at  common  law ;  for  the  words  would  apply  as  well 
to  the  burning  of  a  barn,  not  a  parcel  of  a  mansion  house,  and  not 
containing  corn  or  hay,  as  to  any  other  species  of  house ;  and  no 
judgment  for  ftlony  at  common  law  can  be  awarded  upon  a  convic- 
tion thereon. 

2.  Nor  IS  the  offence  so  charged,  brought  under  any  British  stat- 
ute of  force  in  this  State,  or  any  Act  of  Assembly.  If,  as  above 
contended,  the  common  law  felony  of  arson  be  not  sufficiently  de- 
acribed,  then  none  of  the  statutes,  merely  adding  punishment  to,  or 
ousting  privileges  in,  that  offence,  can  apply ;  however  indifferent 
the  court  may  be  to  the  rule  of  law  requiring  the  express  terms  of 
the  Statute  to  be  followed.  "No  Statute  or  Act  of  Assembly  which 
punishes  such  house  burning  as  wag  not  criminal  at  common  Jaw, 
can  apply,  because  none  of  the  counts  conclude  contra  formam 
statuCi.  23  Henry  8,  c.  1,  does  not  oust  arson  of  clergy,  but  only 
certain  species  of  arson  at  common  law,  to  wit: — ^the  burning  of 
dwelling  houses,  including  all  outset  and  inset  houses  which  are 
parcel  of  the  dwelling  house,  and,  in  legal  parlance,  are  intended 
by  the  terms  domvmi  mansioTuzlem ;  and  of  barns,  with  corn  or 
grain  therein.  The  other  species  of  arson,  to  wit — burning  a  barn 
with  hay  therein,  is  not  ousted  of  clergy,  nor  mentioned  in  the 
Statute.     Coke  Inst,  iii,  67.     1  Hale  P.  0.  572. 

The  Statute,  therefore,  does  not  apply,  because  the  descriptive 
words  therein,  are  not  employed  in  the  indictment.  Nor  does  the 
Stat.  22  and  23  Chas.  2,  c.  7,  apply,  because,  though  the  burning  of 
"  barns  (generally)  or  other  houses  or  buildings,"  of  *'  any  person 
or  person  whatsoever,"  would  be  sufficiently  describei  by  the  words 
in  this  indictment,  the  burning  is  not  charged  as  in  the  night  time. 
Nor  the  Act  of  Assembly  of  1828,  Stats,  vol.  6,  p.  367,  which  makes 
the  same  offence  described  in  the  last  Statute,  if  committed  in  the 
day  time,  a  misdemeanour;  because — 1st.  Before  this  enactment, 
the  acts  of  burning  therein  mentioned,  were  only  trespasses,  and 
the  indictment  should,  therefore,  conclude  contra  formam.  2d. 
The  burnJng  is  not  chained  in  the  day  time. 

These  are  the  only  statute  laws  which  can  be  supposed  to  govern 
the  case.  Hence,  not  only  i^  the  3d  proposition  established,  but  it 
is  questioned  whether  the  court  can  award  any  judgment  at  all  on 
the  record  of  conviction  in  this  case. 

lY.  Conceding  the  negative  of  the  above  propositions,  for  the 
sake  of  the  argument,  and,  therefore,  admitting  that  the  prisoner  is 
convict  of  arson,  he  is  entitled  to  his  clergy  at  common  law ;  and 
he  is  not  brought  by  the  indictment  under  any  of  the  statutes 
ousting  arson  of  clergy. 

I.  At  common  law,  '*  the  offender  is  not  ousted  of  his  clergy,  but 
where  he  burns  some  part  of  a  mansion  house,  or  a  barn,  with  corn,'' 
Co.  Ins.  iii, p.  67.    Lord  Coke,  at  page  1 14,  under  the  title  "clergy,'' 
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Cbableston,  refers  to  Pointer's  case,  Rep.  xi,  p.  29,  for  a  full  ezpositbn  of  tlie 

Jan.  1850.    jj^^     jj^  ^^^  ^^^^  where  the  house  was  in  a  town,  and  where  other 

v-"— ^  town  houses  were  burnt,  (and  town  means  a  collection  of  mansion 

State        houses)  all  the  Judges  resolved  that  arson  was  clergyable. at  com- 

Sutcilffe.  ^^^  ^^^*  ^^  ^  ^^^^  ^^^^  Lord  Hale,  P.  C.  I,  p.  573,  does  say,  that 
"  before  23  H.  8,  clergy  was  allowed  therein,  by  force  of  the  Stat. 
25  Ed.  3  pro  cleroV  Yet,  in  PouUer*s  case,  it  was  expressly  laid 
down,  that  all  felonies  were  clergyable  at  common  law,  before  the 
statute  jyt'o  clero.  The  history  of  this  statute  shews  that  it  was 
declarative  of  the  common  law,  and  restrictive  of  the  privilege  of 
clergy.  Whatever  question  may  have  existed  as  to  arson  at  com- 
mon law  not  being  clergyable  before  25  Ed.  3,  which  is  not  express- 
ly made  of  force  in  this  State ;  this  has  been  considered  and  dis- 
posed of  by  Lord  Hale,  P.  C.  1,  571-2;  and  Sir  Michael  Foster, 
pp.  192-3,  and  pp.  332,  336.  The  onlv  reasonable  doubt  was,  as 
to  such  arson  as  was  of  a  traitorous  or  hostile  character.  The  con- 
trary has  no  countenance  but  from  a  passage  in  Ghitty's  0.  L. 
vol.  1,  p.  679,  who  refers  to  Comyn's  Justices,  y  5,  and  2  East  P.  G. 
1017,  1031-2,  which  do  not  sustain  his  conjecture.  And  from  a 
careless  reading 'of  Bremer's  co^c,  Leach  C.  C.  219,  Chitty,  and 
subsequent  writers,  since  the  black  Act  9  Oeorge  1,  treat  the  ques- 
tion as  immaterial,  and  as  one  of  learned  curiosity,  as  it  really  is  in 
Grreat  Britain  since  that  statute.  In  Bremer's  case,  the  question 
was,  as  to  the  ownership  of  the  house  burnt,  and  it  was  considered  that 
the  crime  of  arson,  at  common  law,  as  well  as  the  burnings  punished 
by  9  Geo.  1,  were  crimes  against  "•  the  person  in  the  actual  and  imme- 
diate possession  of  the  house,"  whose  protection  was  the  object  of 
the  law.  In  that  respect,  9  G«o.  1  made  no  change,  but  the  sub- 
jects of  arson  were,  by  that  statute,  extended,  and  the  privilege  of 
clergy  was  restricted.  See  Hale  P.  C.  I,  p  568.  The  statutes, 
themselves,  if  examined  carefully,  shew  that,  pri«r  to  their  enactment, 
the  ofifence  of  burning  dwelling  houses,  and 'barns  with  com  or 
grain,  was  clergyable,  which  the  Legislature  considered  as  an  evil  to 
be  remedied  by  these  statutes.  These  st:itutes  provide  for  the 
very  cases  about  which  there  had  been  doubts  among  the  learned, 
viz : — itisidiatores  viarum  (i  e)  highway  robbers — incendiatores  do- 
morum,  (i  e)  burners  of  dwelling  houses,  and  houses  parcel  of  the 
mansion — ^and  depapuZatores  agrorum,,  (i  e)  burners  of  barns  with 
corn  or  grain,  necessary  to  the  food  of  man — but  they  do  not  provide 
for  burners  of  barns  with  hay,  which  wa^  of  loss  consequence,  as  the 
food  of  beasts  As  to  the  books  of  precedent,  Chitty  and  other 
writers  have  reference  to  the  9  Geo.  I,  A.  D.  1723,  since  which  time, 
indictments  are  drawn  under  that  statute.  Archbold's  Criminal 
Pleadings,  in  the  earlier  editions,  d.  178  and  180,  gives  the  prece- 
dent of  an  indictment  for  arson,  and  recommends  that,  after  the 
words  ^^  house  of  another"  there  should  be  a  more  special  descrip- 
tion of  the  house,  by  a  videlicet. 

2,  The  prisoner  is  not  brought,  by  the  indictment,  under  atiy  of 
the  statutes  ousting  arson  of  clergy.  None  of  the  statutes  of  force 
in  this  State,  and  none  in  England,  until  9  Geo.  1,  oust  arson  gener- 
ally of  clergy ;  as  appears  from  the  illustration  of  the  barn  with 
Uij,  which  was  arson,  and  yet  clearly  clergyable,  notwithstandiBg 
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those  statutes ;  Co.  Just.  3,  p.  67  ;  1'  Hale  P.  C.  572.     So  a  mill-  Chableston, 
house  was  neithea  a  dwelliug  house,  nor  parcel  thereof,  nor  a  ham     ^^^'  ^^^* 

with  corn.     See  State  v.    Wbolej/,  Barnwell  District,  A.  D.  1822.  ^^ "^ 

^he  words  of  the  statute  are  not  followed  in  this  indictment.  Rez  ^^^^ 
V.  Dickenson^  1  Saunders,  135,  n  3 ;  2  Hale  P.  C.  p.  190,  &c.  Nor  gutcHfie. 
is  the  defendant  brought,  in  the  indictment,  within  the  statute  sub- 
stantially. Hale  P.  C.  2,  336.  It  is  a  feeble  defence  of  this  indict- 
Hient,  to  contend  that  domus  is  the  same  as  dwelling  house,  for 
the  precise  language  of  the  Statute  23  H.  8 ;  4  &  5'  P.  &>  M.  and 
the  use  of  the  word  house,  in  22  and  23  Ch.  2j  9  Geo.  1,  and 
Act  of  Assembly  1828,  all  shew  that  the  word  house,  in  legal  phrase- 
ology, is  not  restricted  to  dwelling  house,  but  is  a  general  term  of 
well  understood  meaning.  Dwelling  houso  does,  indeed,  include 
all  within  the  cartilage  of  the  mansion,  but  house,  can  have  no 
such  signification.  As  above  observed,  such  a  view  leaves  the 
distinction,  as  to  indictments  for  burglary  and  arson,  without  any 
reason.  If  house  be  equivalent  to  mansion*  or  dwelling  house, 
why  will  iff  not  be  sufficient  in  an  indictment  at  common  law 
for  burglary?  Lord  Hale  P.  C.  1,  p.  567;  Co.  Rep.  4,  p  20. 
Barham^s  case. 

It  was  strongly  urged  in  Posey^s  case^  that  the  kind  of  house 
is  a  matter  of  evidence;  and  if  the  house  burnt,  was  one,  the 
burning  of  which  would  be  arson,  then  the  convict  would  lose  his 
elergy,  by  force  of  the  statute.  Suppose,  then,  the  house  was  ft  - 
barn  with  hay,  described  as  '^  house  of  another ;"  the  Judge  must 
charge,  that  if  the  evidence  proved  the  burning,  the  prisoner  would 
be  guilty  of  arson;  the  jury  would  convict,  and  the  court,  who 
would  award  judgment  according  to  the  record,  would  refuse  cler- 
gy ;  Coke  and  the  law  to  the  contrary  notwithstanding. 

Wm.  E.  Jilartin,  contra. — Is  this  an  indictment  at  Common  Law, 
oz  under  the  Statute  1 

The  only  distinction  in  form  between  indictments  under  statutes 
and  at  common  law,  that  I  know  of,  is  in  the  conclusion. 

In  Archbold's  Criminal  Pleading,  page  52,  it  is  said,  "an  indict- 
ment at  common  law  concludes  against  the  peace  of  our  lady,  the 
Queen,  her  crown  and.  dignity" — ^analagous  to  the  words  adopted 
here — *'against  the  peace  and  dignity  of  the  same  State 'aforesaid." — 
In  the  same  authority,  page  53,  it  is  said,  ^^an  indictment  for  an 
offence  created  by  statute  concludes,  against  the  form  of  the  statute 
in  such  case  made  aAd  provided— ^and  against  the  peace  of  our  lady, 
the  Queen,  her  crown  and  dignity.'* 

This,  then,  is  evidently  an  indictment  at  common  law;  but  it  is 
argued  that  as  the  Statute  of  25  H.  8,  c.  3,  1  Hale's  P.  C.  573,  P. 
L.  49,  takes  away  clergy,  the  words  of  that  Statute  should  have  been 
followed.  Let  us  see  how  far  this  objection  applies :  The  objec- 
tion, as  I  understand  it,  is  that  a^  formerly  the  indictments  were  in 
Latin,  and  the  word  domus  was  used,  we  are  bound  now  to  follow 
the  mt  aning  ascribed,  which  is  dwelling  house.  Postponing  for 
the  present,  to  take  it  up  hereafter,  the  question  how  far  domus  ia 
properly  translated  house^  let  us  apply,  at  a  somewhat  more  distant 
view,  the  general  doctrine  in  relation  to  indictments. 
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Charlbstok,      This  is  not  an  objection  to  the  concluding  words  of  the  indici- 

Jan.  1850.   ment ;' if  it  were,  it  cduld  be  seen  by  Arch.  Crim.  Pleading,  page 

^    '    "V  53j  that  the  conclosion  against  the  peace  and  dignity,  &c.  is  correct, 

State       where  the  subject  matter  is  an  offence  at  common  law,  clergy  being 

Sutcli^.     taken  away  by  statute. 

But  the  question  here  is  narrower ;  and  as  I  understand  it,  we  are 
to*  enquire  whether,  if  a  word,  (admitting  that  this  is  the  case  here) 
not  in  the  statute,  is  substituted  in  the  indictment  for  one  that  is, 
it  is  fataL  Arch.  Crim.  Plead,  p.  47,  expressly  lays  down  the  doc- 
trine that  where  the  substituted  word  is  one  of  larger  and  more  ex- 
tensive signification,  it  will  be  sufficient.  In  a  case  in  our  own 
Courts,  The  State  v.  Le  Creux,  1  McMullan,  489,  for  inveigling  a 
slave  to  escape  from  his  master,  his  Honor  Judge  O'Neall,  in  deliv- 
ering the  opinion,  says  that  the  material  words  of  the  statute  having 
been  used,  it  is  sufficient,  and  quotes  Stark.  Crim.  Plead.  249,  and  7 
Geo.  2,  c.  21 ;  (as  to  the  form)  Stark.  Crim.  Plead.  244,  and  45  Geo. 
3,  c.  89.     3  Chit.  Q.  P.  1049. 

In  the  2  vol.  of  Brevard  Rep.  p.  262,  Statev.  FtS,  will  be  found 
an  indictment  under  22  and  23  Ch.  2,  c.  7,  for  burning  a  saw- 
mill. It  is  said  that  the  very  words  of  the  Act  of  Assembly  need 
not  be  used,  if  a  recital  is  not  professed  to  be  given ;  but  if  other 
words  are  employed,  they  must  exactly  Hgree^th  theseftse. 

In  Stale  Y.  Brown^  2  Spears,  129,  it  is  said :  ^^ Where  a  statute  de- 
clares that  certain  acts  shall  constitute  an  offence  already  existing  at 
common  law,  then  the  indictment  is  to  follow  the  usual  forms ;  and, 
says  Evans,  J.  although  penal  statutes  are  to  be  construed  strictly, 
yet  this  cgnstruotion  is  not  to  be  so  narrowed  as  that  offenders  are  to 
get  off. 

In  the  case  oC  Gage  v.  Shelton^  3  Kick  242,  of  slander,  the  con- 
struction comes  up  incidentally,  and  Judge  Johnson,  delivering  the 
opinion,  maintains  similar  doctrine ;  and  in  the  State  v.  Noel,  5 
Blackford,  Indiana  Eep.  548,  referred  to  in  2  U.  S.  Dig.  p.  147,  No. 
76,  it  is  held,  that  an  indictment  which  adopts  substantially  the 
words  of  the  statute  will  be  sufficient.  So  in  the  U.  S.  Courts,  in  2 
Gallison  15,  in  an  indictment  for  a  statute  offence,  it  is  sufficient 
if  the  offence  is  substantiallv  set  forth,  though  not  in  the  exact 
words  of  the  statute.  A  variance  between  the  language  of  the  stat- 
ute creating  an  offence  and  the  indictment,  will  not  vitiate  it,  if  the 
words  used  in  the  indictment  are  equivalent  to  those  of  the  statute. 
State  v.  Hiekman,  3  Halstead,  (New  Jersey,)  299 ;  State  v.  l/UflCj 
1  Vern.  R.  231 ;  Arson,  2  vol.  U.  S.  Dig.  255. 

But  the  indictment  here  is  upon  stronger  ground  even  than  this, 
as  it  is  clearly  an  indictment  at  common  law.  Arch.  Grim.  Plead. 
53,  above  referred  to,  recognixes  the  doctrine  that  the  precise  lan- 
guage of  the  statute  need  not  be  used,  where  it  is  at  common  law 
for  an  offence  where  clergy  is  taken  away  by  statute ;  because,  as  I 
quoted  from  that  work,  it  need  not  conclude  contra formam  staluti. 
li  such  a  conclusion  be  unnecessary,  why  should  the  body  of  the  in- 
dictment con  tain  such  precise  words?  The  contra  formam  stattUi 
must  have  reference  to  what  precedes  it ;  that  is  to  say,  an  offence 
is  committed  of  a  designated  character — contra  formam  statiUu 
The  illustration  there  us^  is,  that  the  words  of  the  statute  need  noi 
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be  used,  unless  the  offence  is  altered  und  changed  in  o!:aracter  ;  as,  Charleston, 
for  instance,  when  that  is  made  larceny,  to  take  and  carry  away,    ^"*-  ^®^- 

which  would  not  be  larceny  at  common  law.     Clergy  was  first  al-  ^ ^ 

lowed  by  25  Ed.  3,  ch.  c.  4  ;  Hawkins  P,  C.  481,  which  does  not       ^^^^ 
seem  to  have  been  of  force  in  South  Carolina.  Bntciiffe 

In  2^  Hawkins  P.  C.  page  483,  the  Stat  of  23  Henry  8,  ch.  1, 
sec  3,  P.  L.  46,  is  referred  to,  and  it  is  said  by  that  authority,  that 
persons  guilty  of  ''  wilful  burning  of  dwelling  houses  or  barns"  &c. 
shall  be  deprived  of  benefit  of  clergy,  &o. ;  but  the  writer  says  the 
Act  was  easily  evaded  by  persons  brought  to  trial  standing  mute, 
or  challenging  peremptorily  above  20,  whereby  they  prevented  thoir 
being  found  guilty, -to  which  case  alone  that  Act  applied ;  and  there* 
fore,  these  defects  were  remedied  by  the  25  Henry  8,  c.  3,  p.  2, 
where  it  is  provided,  that  every  person  who  shall  henceforth  be  in- 
dicted of  petit  treasou — "  wilful  burning  of  houses^  or  other  felony^ 
ete.  accordmg  to  the  tenor  and  meaning  of  23  Hen.  8,  and  shall, 
when  arraigned,  stand  mute  of  malice,  &c.  or  shall  challenge  pe- 
remptorily above  20,  &c.  &c.  &c.  shall,  from  henceforth,  lose  his  be- 
nefit of  clergy,''  &o.  This  last  Act  is  to  be  found  in  the  P.  L.  49 ; 
and  I  beg  leave  to  call  the  attention  of  your  Honors  to  the  distinc- 
tion between  the  words  of  the  two  Acts.  In  the  first,  the  word 
^  dwelling  house*'  is  used.  In  the  second,  th^  word  dtoeUing  is  not 
to  be  found.  From  which  we  must  conclude,  either  that  the  word 
hoiLse  is  the  precise  language  now  proper  to  be  used,  or  else  that 
the  words  ^hxmse  and  dwelHng  kous^^  were  then  used  synony- 
mously. 

The  next  Statute  in  relation  (o  clergy,  that  of  1  Edw.  6,  chap. 
12,  2  Hawkins,  482,  bad  no  reference  to  arson,  and  only  so  much  of 
it  was  made  of  force  in  South  Carolina  as  applied  to  wilful  killing 
and  poisoning — P.  L.  57.  The  remainder  of  the  Statute,  which  is 
said  by  Ld.  Hale,  in  1  vol.  673,  to  have  restored  clergy,  does  not 
apply. 

The  next  is  5,  and  6  Ed.  6,  2  Hawkins,  482,  1  Hale;  573.  This 
Stat,  re  enacted  25  Henry  8,  in  this  language-^in  totidem  verbis. 
This  Statute  is  made  of  force  here,  P.  L.  58 — but  in  the  margin  of 
that  work  I  find  a  note  in  manuscript,  to  the  effect  that  the  Statute 
of  1  Edw.  6,  0.  12,  which  had  repealed  the  Stat,  of  23  and  25 
Henry  8,  not  being  of  force,  this  Act  is  unneces&ary.  It  is  worthy 
of  remark,  however,  that  in  this  Statute  no  reference  is  made  to 
arson  or  house-burning. 

The  next  statute,  relating  to  clergy,  4  and  5  P.  and  M.  ch.  4 ; 
2  Hawkins,  487 ;  1  Hale,  573 ;  refers  entirely  to  accessaries  before 
and  after  the  fact ;  and  Lord  Hale,  in  commenting  upon  it,  makes 
no  reference  to  principals,  in  that  statute  the  word  used  is  '^  dwell- 
ing house." 

The  enumeration  of  Sir  M.  Hale,  whose  writings  were  ordered  to 
be  published  by  Parliament,  under  the  supervision  of  a  committee  of 
House  of  Commons  in  1680,  4  vears  after  his  death,  (though  not    * 
published  apparently  till  1778,)  brings  down  the  statutes  no  later 
than  4  and  5  P.  and  M. 

Baron  Hawkins  continues,  and  next  refers  to  3  and  4  Will,  and 
Mary,  c.  9.     Sec.  3,  P.  L.  86,  makes  no  new  provision,  but  enacts 
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Charleston,  "that  if  any  person  or  persons  whatsoever  be  indicted  for  any  of- 
Jan.  1850.    fence  for  which,  by  any  former  statute,  he  or  they  is  or  are  excluded^ 

^' >^ r-'  from  having  the  benefit  of  his  or  their  clergy,  if  he   or  they  had 

State  })een  thereof  convicted  by  verdict  or  confession,"  &c.  &c.  and  goes 
Sutciiffo  ^^  ^  provide  that  if  such  person  stand  mute,  or  ^ill  not  answer  di- 
rectly, or  challenge  more  than  20,  or  shall  be  outlawed  thereupon, 
he  or  they  shall  not  be  admitted  to  clergy.  Nothing  is  said  of  arson, 
and  here  Hawkins  conclude^  his  enumeration,  -and  says  on  the  au- 
thority of  Paulter'scase^  1 1  Coke,  28  to  38,  it  is  excluded  from  olergj 
in.  all  cases 

'The  ofience  of  arson  is  defined  by  liOrcL  Coke,  cap.  15,  p.  66.  to 
be  the  *^  malicious  and  voluntary  burning  of  the  house  of  another." 
1  Hale  P.  C.  566.  l^he  indictment,  says  Lord  Coke,  is  ^  quod  f do- 
nice  volunlarie  and  malitiore  combussit  domum" 

What  shall  be  said  to  be  "  domus  ?" — Id.  The  learned  writer  goes 
on  with  his  illustration  as  follows:  in  the  first  paragraph  he  uses 
the  word  "  dwelling  house ;"  in  the  next  he  says  what  shall  be  the 
^  house"  of  another  ;  in  the  third  he  says,  iCmust  be  a  burning  the 
''  house"  of  another. 

In  these  three  paragraphs  of  this  great  and. good  man,  be  uses 
the  term  "  dwelling  house"  once,  and  ^^  house"  twice.  This  shows 
clearly  that  they  are  considered  convertible  terms ;  and  from  the 
manner  in  which  he  makes  the  interrogatory,  it  is  clear  that  he  uses 
them  as  the  synonyms  of  "  domus,"  and  of  each  other. 

That  this  is  the  language  of  ancient  and  modern  times,  no  one 
can  question.  In  Comyn  Dig.  4  vol.  762,  title  Arson — the  lan- 
guage is  used,  "  arson  was  felony  by  the  common  law,  when  a  man 
maliciously  **  burned  the  house  of  another."  Quotes  H.  P.  0.  85. 
3  Inst.  66.  '^  The  indictment  need  only  say  domum" — same  au- 
thority. In  the  same  work  and  volume,  page  790,  speaking  of  the 
offence  of  arson,  and  when  the  party  is  ousted  of  clergy,  the  lan- 
guage is — "in  arson  of  vl house  or  barn  with  corn,''  &e.  showing  thai 
when  reference  is  made  to  the  dwelling  of  man,  house  is  the  term 
used ;  when  referring  to  other  buildings  the  description  ,is  given  as 
*^  barnj^  "  outhouse,"  *'  mill"  &c.  The  term  house,  therefore,  is  "ge- 
neric"—rthe  others  specific. 

In  that  sense  thoy  are  used  by  the  Lexicographers,  both  Law  and 
English.     In  Poidter^s  com  the  word  "  house"  is  used  throughout. 

In  Jacob's  Law  Dictionary,  title  ^!:  arson"  and  ^  house,"  the  same 
conversion  of  terms  exists. 

In  Cunningham's  Law  Dictionary  and  Tomlin's,  titles  arson  and 
house,  the  same  rule  prevails,  and  eterywhere  in  ancient  and  modem 
writers  the  same  rule  of  construction  will  be  found  to  prevail.  As 
late  as  1  Vict  1838,  this  language  is  used.  "  Whoever  shall  unlaw- 
fully set  fire  to  any  house,  stable,  coach  house,  out  house,  warehouse, 
oflSce,  shop,"  &o.  everything  but  "  duxUing"  house,  which  is  nowhere 
used.  Sentence  imprisonment,  Ac.  Arch.  Crim.  Plead.  297, 
.  Headed — Arson  "  Burning  Houses." 

So  that  in  ancient  and  modem  days  there  is  no  doubt  that 
"  hous^^  means  *^  duelling  house  and  e  coriverso^  and  that  dovtus 
means  house  and  "  t  converso,^^ 
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Hayne,  Attorney  General,  same  side. — 1.  What  is  the  offence  CHiKLBtroN, 
charged  iu  the  indictment  ?  Jan.  1850. 

It  is  intended  to  charge  the  crime  of  "  arson"  at  common  law,  ^^ ^ 

sometimes  called   "  House  Burning"  or  "  Burning  of  Houses,"  or        ^^^ 
still  more  generally,  "  Wilful  Burning  ;^'  2  Hale  P.  C.  345 ;.  Fos-     SuicliiTc, 
ter's  G.  L.  333,  &a 

It  is  defined  to  be  '^  the  malicious  and  voluntary  burning  tjie 
House  of  another,  by  night  or  by  day ;"  1  Hale  P.  C.  566-7.  "  House," 
in  this  definition,  1  suppose  to  be  synonymous  wilh  the  latin  '^  do- 
mus,"  and  means  '^Dwelling  House,"  or  that  which,  on  accoont  of 
contiguity,  or  being  contributory  thereto,  has  been  ooneidered  in 
law  as  ^''parceT^  thereof.  To  constitute  this  common  law  offence, 
the  building  burned  must,  "  as  in  case  of  Burglary,"  be  **  parcel"  of 
the  Dwelling  House,  and  comprehended  in  the  term  '*  Dwelling 
House  ;"  Co.  P.  C.  67  j  Hale,  P.  0. 567. 

Jacob's  L.  D.  Title   "  Arson"  and  title  "  House  ;"  Cunningham*^B 
New  Law  Bio.  same  titles ;  3  Chitty  C.  L.  1 123 ;  2  Boss,  on  C.  556,    • 
557,  and  558 ;  3  East,  457 ;  8  B.  and  U.  461. 

2.  What  is  the  proper  form  of  an  indictment  at  Common  Law, 
for  this  offence  ? 

1  Hale^s  p.  C.  567,  (citing  Co.  P.  C.67,)  says  it  runs  quodfelcnict 
voluntaries  et  nialitiort  condmsset  d^mum^  without  saying  do7num 
mansionalem,  as  in  case  of  Burglary:  see  1  Hawkins  P.  C.  Book  1, 
c.  39,  s.  7 ;  Cunningham's  new  L.  D.  tiile  ^'  Arson,"  giving  form  of 
indictment. 

JacoVs  L.  D.  same  title ;  3  Chit.  C.  L.  p.  1 126  and  1 127 ;  2  Buss, 
on  C.  552 ;  2  East  P.  C.  c.  21,  a  5,  p.  1020 ;  3  Inst  67 ;  3  East  R. 
460. 

3.  Is  the  offence  of  Arson  at  Common  Law,  after  verdict  of  gnil-  * 
tj,  within  the  benefit  of  clergy  ? 

In  4th  Hawkins  P.  C.  282,  we  find  th&  following :  '^  As  to  Arson. 
It  hath  been  clearly  settled  since  PouUer^s  case,  that  the  principal 
not  being  in  Holy  orders,  is  excluded  from  clergy,  upon  an  indict- 
ment in  all  cases."  2  Hale's  P.  C.  345,  says,  '^  As  to  the  case  of 
wilful  burning.  It  stands  now  a  settled  point,  that  if  the  principal 
be  convict  by  verdict,  or  confession,  or  stand  uufce,  or  will  not  di- 
rectly answer,  he  shall  not  have  his  clergy — this  is  the  point  resolved, 
LI  Co.  B.  35,  a,  Foulter's  case ;  and  the  constant  practice  is.  and  al- 
ways hath  been  accordingly."  Foster's  Crown  Law,  p.  333,  c.  9, 
and  sec.  8,  says  ^  that  25th  H.  8,  and  23d  H.  8,  as  far  as  concerneth 
this  point,  [Benefit  of  Clergy]  are  to  be  considered  as  -forming  one 
entice  system  of  Police  with  regard  to  the  offences  which  are  the 
objects  of  them ;"  but  Foster  doubts  as  to  these  being  revived  by 
the  Statute  5  and  6  Edwd.  6.  At  p.  326,  however,  he  adds, "  that 
the  Statute  of  Ph.  and  M.  puts  the  matter  out  of  doubt  with  regard 
to  arson:^    See  3  Chitty  C.  L.  1 127. 

4.  The  doubt  in  Foulter's  case  arose  from  the  fact,  that  the  Stat- 
utes of  23d  and  25th  H.  8  were  repealed  by  the  Stat,  of  1st  Ed.  6, 
and  the  question  was  first,  whether  these  were  revived  by  5th  and 
6th  Ed.  6  ;  and  secondly,  if  not,  whether  4th  and  5th  PhiL  and  Mary 
took  away  clergr  from  the  principal  in  arson,  by  necessary  implica- 
tion.   Coke  and  Hawkins  consider  FotdUr's  case  as  torjiing  main* 
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Charlrstoh,  ly  on  the  first  view ;  Foster  and  Hale  favor  the  latter.     The  Stat  I 
iTan.  1860.     ]g^j  5^  ^y^^g  never  made  of  force  in  this  State,  though  the  Statutes  of 

^-*-v '23d  and  25th  H.  8  were,  as  well  as  the  Stat  5  and  6  P.   and  M. 

State  Yije  cause  for  douht  in  PoulUr's  case,  could  never  exist  here.  See 
Sutclifie.  ^  ^^^  Statutes  at  Large,  459,  479,  480,  485, 532,  563.  In  the  case  of 
the  King  v.  Breeme,  Leach's  C.  C.  219,  it  is  said  "  that  the  Stat  9 
Geo.  1,  c.  22,  introduces  no  new  law,  and  was  intended  to  remove  the 
doubts  raised  in  Foulter's  case."  The  law  stands  here,  then,  as  it 
did  in  England  after  that  Statute.  Chittj  sajrs  ^  that  under  this 
Act,  as  at  Common  Law,  a  building  must  be  so  connected  with  the 
mansion  in  evidence,  as  to  be  shewn  to  belong  to  it ;"  see  3  East^ 
460 — 457.  Some  have  been  of  opinion,  that  clergy  never  was  ex« 
tended  to  Arson ;  1  Hale  P.  C.  571 ;  1  Chit  C.  L.  678. 

The  English  reports  furnish  no  instance  of  clergy  allowed  to  one 
out  of  orders,  convicted  of  arson,  but  cite  many  where  culprits  were 
hanged  for  that  offence ;  1  Hale's  P.  C.  570: 

5th.  Does  the  fact  that  Clergy  is  taken  away"  by  the  Statutes^  ot 
some  of  them,  referred  to,  require  any  change Jn  the  form  of  the 
indictment  for  Arson  ? 

The  denial  of  Clergy  to  any  capital  common  law  offence,  other 
than  High  treason  and  Sacrilege^  unless  indeed  it  be  Arson  itself 
(which  some  have  considered  as  a  species  of  high  treason,)  is  by 
virtue  of  some  Statute  subsequent  to  the  25th  Ed.  3.  Murder, 
robbery,  rape,  burglary,  and  all  other  felonies  punished  bj  death, 
stand  on  this  footing  j  see  4th  Hawkins,  p.  254 ;  B.  2.  0.  33,  seet 
20  and  23. 

<'To  oust  a  man  of  the  Benefit  of  Clergy  by  force  of  a  Statute 
which  takes  it  away  from  a  capital  offence  at  common  law,  there 
is  no  need  that  the  indictment  should  conclude  ^^eonira  formam 
statiUV,^  because  the  statute  doth  not  alter  the  nature  of  the  of- 
fence ;"  see  4  Hawkins,  256 ;  B.  2,  c.  33,  sect  25 ;  2  Hale's  P.  C. 
190,  191.  - 

It  is  contended,  however,  that  the  words  of  the  Statute,  taking 
away  Clergy,  must  be  followed  in  the  Indictment,  as  well  as  sus- 
tained by  the  evidence,  to  make  such  Statute  available.  But  this, 
though  laid  down  in  general  terms,  as  law,  is  subject  to  qualifica- 
tion. In  4th  Hawkins,  p.  256 ;  B.  2,  c.  33,  s.  25,'it  is  said  that'an 
Indictment  containing  words  '^tantamount  in  sense,  and  diffisrent 
only  in  the  manner  of  expression,  is  as  much  withii^  the  Statute  as 
if  it  followed  the  very  words."  Foster's  C.  L.,  126  and  131,  is  very 
strong  to  the  same  effect  The  rule  is  there  laid  down  with  its 
qualification.  '-The  principle  is  true,''  says  Mr.  Foster,  ''that  in 
prosecutions  on  penal  Statutes,  the  words  of  the  Statute  are  to  be 
pursued  ;  but  it  is  equallv  true  that  we  are  not  to  be  governed  by 
the  sound,  but  by  the  well  known,  true,  legal  import  of  the  words." 

An  indictment  upon  a  Statute  requires  more  strictness  than  one 
at  common  law,  where  a  personal  privilege  is  taken  away  by  Statute. 
Yet,  even  in  the  former  case,  Story  J.  in  U.  S.  vs,  Bachelder,  I  6al- 
lison,  5,  says :  "It  is  not  necessary  to  follow  the  exact  wording  of 
the  Statute.  It  is  sufficient  if  the  offence  be  set  forth  with  sub- 
stantial accuracy  and  certainty,  to  a  reasonable  intendment"  This 
is  nojb  a  case  of  an  indictment  under  a  Statute,  but  at  common  law,' 
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and  ihe  rule  m  qualified  by  Hawkins  and  Foster  is  of  undoubted  CRAttLBtproN, 
application.  J«-  18W. 

It  appears  that  the  Statutes  of  23d  H.  8,  and  4  and  5  Ph.  and  * 
M.  which  are  relied  on  as  taking  away  Clergy,  use  the  term  "Dwel-       ^^^ 
ling  House,"  and  not  ^*House,"  as  used  in  this  indictment  SutcUfie. 

6th,  We  have  then  to  enquire,  whether  the  terms  ^^House"  and 
^'Dwelling  House,"  are  "tantamount  in  sense,  and  different  only  in 
the  manner  of  expression  1" 

Are  they,  in  the  language  of  Foster,  '^of  the  same  legal  import  ?"  It 
is  insisted  that  they  are  because,  Ist,  Coke,  Hale,  Foster,  Hawkins, 
Sast,  Russel,  Chitty,and  all  the  elementary  writers  speak  of  the^^burn* 
ing  of  Houses"  as  Arson, ;  all  consider  the  word  ''House"  or  ^^Domus," 
as  proper  in  an  indictfnent  for  Arson  at  common  law,  while  they  all 
€»y  that  the  evidence  under  such  indictment  must  show  that  the 
building  burnt  was  a  dwelling  house  or  "parcel"  diereof ;  ^ey  all 
use  ''house"  jfer  se^  as  synonymous  with  "dwelling  house."  2nd, 
These  writers,  all  writing  subsequently  to  the  enactment  of  thQ  Sta- 
tutes of  H,  and  Philip  and  Mary,  are  silent  as  to  the  necessity  of 
varying  the  old  common  law  indictment,  and  suggest  no  caution  on 
the  subject.  3rd,  No  trace  of  a  distinction  taken  between  these 
terms,  is  to  be  found  in  any  adjudicated  English  case.  4th,  It  has 
been  decided  that  in  the  Statute  9  Geo.  1,  the  word  "Aoaoe"  meanS' 
**dwelling  house"  and  the  Courts  haye  declared  that  no  new  law  has 
been  introduced  by  the  change  of  term  in  that  Statute ;  see  Leach 
0.  C,  219.  5th,  Judges,  Reporters,  and  elementary  writers  translate 
^<domus"  as  "house,"  and  use  either  temper  se-^  as  synonymous  with 
^dwelling  house,"  and  Jacobs,  Cunningham,  Tomlins,  Bouyier,  and 
other  compilers  of  law  dictionaries,  define  "house,"  legally,  as  "the 
dwelling  or  habitation  of  man,^'  and  giye  it  as  the  synonyme  of 
"domus."  The  receiyed  technical  moaning  then,  of  the  term  "house" 
per  se,  as  well  as  "domus,"  is  the  same  with  "dwellii^g  house."  jSjii 
6th,  because  the  true  and  strict  meaning  of  the  word  "house"  with- 
out qualification,  in  the  English  tongue,  is  confined  to  the  "dwel- 
ling," and  any  ot^er  use  of  the  term  is  inaccurate,  loose,  and  of 
modern  inyention.  All  the  old  English  standard  authors  use  it  in 
this  confined  sense,  and  it  is  so  defined  by  Bailey,  Kendriok,  Proctor, 
Sheridan,  Johnson,  and  other  Lexicographers. 

Lastly,  it  is  submitted  that  this  Court  should  not  be  astute  in 
8i:^>porting  a  yiew  based  on  a  distinction  which  escaped  the  lawyers, 
Judges,  and  Reporter  in  Poulter's  case ;  and  eyery  English  com- 
mentator on  said  case,  down  to  the  present  time — a  yiew  purely  tech- 
nioal,  and  not  touching  the  merits  of  the  case ;  which  takes  exception 
to  a  form  of  indictment  sanctioned  by  Coke,  Hale,  Hawkins,  East, 
Bussel  and  Chitty,  and  under  which  it  cannot  be  shown  that  clergy 
oyer  was  allowed,  but  under  which,  on  the  contrary,  it  would  seem, 
that  diyers  culprits  haye  been  hanged  before  and  since  the  celebra- 
ted case  to  which  we  haye  so  often  referred. 

In  opposition  to  these  yiews,  and  in  support  of  the  prayer  of  the 

prisoner,  no  direct  authority  can  be  produced ;  certain  supposed 

analogies,  and  the  application  of  general  expressions  of  principlci 

most  be  resorted  to.    Can  these  control  the  uniform  practice  of  cen- 

45 
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CBARL68T0K,  tories  in  regard  to  the  very  matter  under  consideration  1    Has  not 

Jan.  1850.     ^^^  practice  made  the  lata  so  far  as  Arson  is  concerned  ? 
*^         V ^     If  Poulter's  case  is  examined,  it  is  manifest  that  the  ordinary  tech- 
State       Bical  rules  of  construction  in  regard  to  the  statutes  considered,  were 
Sutdiffe.     ^^^^  to  J^^^d  to  an  interpretation  based  upon  the  justice  of  the  case, 
and  sanctioned  by  ancient  usage.     Apart  from  its  direct  applica- 
'  tion,  the  spirit  of  that  decision  would  be  conclusive  of  this  case, 
'       were  the  reasons  in  support  of  the  yiews  urged  in  behalf  of  the  pri- 
aoner,  far  stronger  than  they  are. 

But,  I  apprehend  that  we  hare  no  well  established  general  prin- 
ciple opposed  to  us,  and  the  strength  of  the  analogies,  really  appli- 
cable, 18  destroyed  by  the  undisputed  course  of  practice.  The  strong- 
est case  to  show  a  distinction  between  "  dwelling  house''  and  **  house," 
is  the  requirement  of  the  former  in  an  indictment  for  burglary ; 
Hale  P.  C.  550,  lays  it  down  that  "  it  must  be  said  domum  man- 
swncflemy  where  burglary  is  committed  in  a  house,  and  not  generally 
dotnum^  for  that  is  too  uncertain,  and  at  large."  This,  certainly, 
draws  a  distinction  between  '^  domum^^  and  "  domtwi  mansionaiem^ 
ftud  of  course,  their  English  paraphrases  "  house,"  and  '<  dwelling 
house." 

But  it  is  the  same  high  authority  who,  at  page  567  of  the  same 
work,  tells  us  that  in  arson,  ^^domum^*  alone  is  sufficient;  yet,  in  an« 
Bwering  the  query,  (same  page,)  ^'what  shall  be  said  o^domus  T"  he 
Tefers  us  to  tne  cases  of  burglary  to  ascertain.  In  fact,  cases  in 
burglary  are  constantly  referred  to  in  the  books,  to  settle  what  is  the 
subject  of  arson  ;  see  2  East  P.  G.  1020 ;  1  Hale  P.  C.  567,  note 
(2.)    7th  Dane's  Abr.  34.     Lew.  C.  Cases,  46,  Rex  v.   McDonald, 

1st  Hawkins,  289,  states  that  Staunforde  and  Anderson  mention 
precedents  in  burglary  where  domus  without  the  mansionalis  is  used, 
but  suggests  that,  in  consequence  of  late  prec^ents  and  opinions, 
to  add  mansionoHs  was  safer. 

In  Poulter's  case,  the  very  case  settling  the  point  as  to  the  exclu- 
sion of  clergy  in  arson  ;  Lord  Coke,  one  of  the  Judges  and  the  Report- 
-er,  tells  us  that  Poulter  was  charged  with  burning  ^  a  house,"  not  a 
^  dwelling  house."  True,  the  indictment  in  that  case  must  hare 
been  in  Latin.  We  infer,  however,  that  it  contained  the  word  ^  da- 
mus,"  without  the  mansionalis. 

In  Virginia,  the  very  point  raised  has  been  ruled  in  the  Com- 
mmvweaUh  v.  Powy,  Uh  Call,  69.  That  case  was  decided  in  1787, 
and  the  ten  Judges  delivered  their  opinions  seriatim  ;  eight  qf  the 
ten  held  that  the  term  "  house"  was  sufficient  in  an  indictment  for 
arson,  and  tluU  upon  conviction  under  such  an  indietmenty  the  party 
convicted  was  excluded  from  ben^  qf  dergy.  It  is  true  that  two 
•Judges  dissented,  and  drew  a  distinction  between  **  dwelling  house" 
and  ^  house."  But  those  Judges  likewise  denied  that  the  decision 
in.Poulter^s  case,  and  ao<]^uies6ence  in  ^at  decision  in  England  for 
two  centuries,  was  authoritative  in  determining  the  construction  of 
an  English  statute  adopted  in  Virginia,  and  adopted  after  the  decis- 
ion, and  the  long  acquiescence.  The  cases  of  EimendoffY,  Tcador^ 
10  Wheaton,  152 ;  Coates  v.  Muse^  Brock.  539,  and  a  host  of  oUiers 
of  a  like  character  in  the  Supreme  Court  of  the  United  States,  wero 
then  unknown,  or  they  might,  perhaps,  being  American,  have  influ- 
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«nced  these  two  too  patriotio  gentlemen,  who  scorned,  its  seems,  to  Charleston, 
he  controlled  by  British  authority.  ^^'  ^®^- 

Alexander  H,  Brown,  in  reply — contended  that  all  the  analogies       g^^^g 
in  the  practice  of  that  tribunal  would  be  better  preserved  by  adopt-         y. 
ing  the  course  suggested  by  the  enquiry,  and  remanding  the  cause  to     Sutclifie. 
the  circuit.     The  appellate  and  final  jurisdictions  of  each  of  these 
tribunals  would  be  better  marked,  the  record  of  the  court  could  be  ~ 
perfected  where  it  originated,  as  of  right  it  should  be;  that  it  would 
render  the  record  available  to  the  prisoner  to  its  legal  extent,  in  bar  of 
other  convictions  in  the  court  below.     But  as  it  now  stands  (presu- 
ming the  court  to  reserve  the  right)  there  is  no  process  known  to 
the  law  by  which  a  superior  tribunal  can  be  commanded  to  certify 
the  record  to  a  court  of  inferior  jurisdiction. 

To  divide  the  jurisdiction,  as  he  verily  believed  the  law  had  al- 
ready positivelv  divided  it,  was  to  give  to  each  court  its  proper 
functions — to  the  one  appellate,  to  the  other  original  and  final  juris- 
diction. It  would  obviate  many  of  the  embarrassments  growing 
out  of  this  unprecedented  case,  and  would  secure. to  the  prisoner 
this  important  right,  of  having  expressed  on  this  case  the  opinion 
of  a  Circuit  Judee,  which,  if  it  were  favorable,  would  be  conclusive, 
and  if  unfavorable  could  be  tested  and  examined  before  the  highest 
tribunal  of  the  State.  This  privilege  is  no  insignificant  one  in  fa- 
Tor  of  human  life,  and  should  not  be  wrested  from  the  accused  by 
any  construction  or  assumption  of  power.  In  this  case  the  judg- 
ment which  the  court  was  empowered  to  pass,  was  controverted  by 
tne  prisoner;  and  the  issue  he  presents  may  so  involve ^o^^^s,  as  of 
necessity  to  oust  the  jurisdiction  of  this  court,  unless  a  right  is  re- 
served to  sit  in  judgment  on  issues  of  fact  as  well  as  of  law. 

That  this  difficulty  could  arise,  he  cited  Rex  v.  Armstrongs 
Hoodie's  Crown  Cases,  page  21 ;  2d  Hale*s  Crown  Laws,  p.  396 ;  , 
and  Chitty's  Grown  Law,  p.  687 ;  Leach's  Crown  Law,  Beem's  case. 
There  was  no  exact  precedent  authorizing  this  court  to  act ;  in  all 
the  hitherto  instances  the  prisoner  quietly  acquiesces  in  the  judg- 
ment of  the  court ;  he  makes  no  answer  or  answers  negatively  when 
asked,  in  the  language  of  the  law,  '4f  he  has  anything  to  say  why 
judgment  of  death  should  not  be  pronounced  against  him.''  Even 
admitting  that  the  court  may  think  that  in  all  of  those  cases  it  was 
right  and  proper  to  exercise  the  power,  now  that  their  authority  was 
solemnly  questioned,  and  in  the  gravest  of  cases,  it  \\  as  their  duty 
promptly  and  totally  to  surrender  it.  , 

The  attention  of  the  court  is  invited  to  an  examination  of  the 
laws  creating  this  tribunal  and  defining  its  duty.  It  will  be  then 
clearly  seen  that  its  jurisdiction  is  purely  appellate — ^possessed  of 
not  one  original  power.  Stat  7th  vol.  3  sec.  page  326.  Miller's 
Compend,  p  46.  The  prisoner  here  interposes  his  prayer  of  Cler- 
gy, and  through  his  counsel  contends  that  the  indictment  only 
charges  the  common  law  offence  of  arson,  and  that  he  is  ready  and 
willing  to  receive  his  judgment-«-ameliorated  as  it  must  be  by  his 
prayer. 

The  burning  of  the  House  cf  another  is  arson  at  the  common 
law,  aad  is  clergyable  under  the  law.     The  statutes  23  Henry 
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Charleston,  8  and  4  and  5  Pbilip  and  Mary,  of  force  in  this  State,  oust  Clergy 
Jan.  1850.    qq^j  £q  those  atrocious  cases  where  dwelling  houses  and  bams  with 

^  ■  "v  ■'  ^  grain  and  corn  are  consumed,  leaving  the  less  heinous  offence  of 
^^^  burning  houses  where  it  stood  at  common  law.  To  confirm  this 
Sutcliffe.  ^^^  ^^  ^^  ^^^^  define  the  offence  of  arson.  2d.  Cite  the  statutes 
and  the  construction  given  to  those  statutes.  4th.  Blackstonc,  mar- 
ginal page,  221 .  Arson,  at  common  law,  is  defined  to  be  "the  mali- 
cious and  wilful  burning  the  house  or  out  house  of  another  man." 
According  to  Lord  Coke,  it  includes  not  onlj  the  mansion  itself,  bat 
the  outset  also,  as  barn,  stable,  cow  house,  sheep  house,  dairy,  mill 
house,  and  the  like,  parcel  of  the  mansion.  3  Inst,  67,  3  Chittj's 
Crown  Law,  p.  1 123 ;  and  by  the  same  authority,  to  burn  a  bam  full 
of  corn,  at  common  law,  was  arson,  though  unconnected  with  the 
mansion.  Arson,  says  East  in  his  Crown  Law,  2d  voL  page  1012, 
'^is  the  malicious  and  voluntary  burning  the  house  of  another.''  In 
1st  Hale^'S  Pleas  of  the  Crown,  p.  567^  he  8a}s,  one  is  guilty  of  ar- 
son, qiwdfelonice  vohaUarie  et  malitiose  am&usseC^  domum]^^  and 
to  these  authorities  may  be  added  that  of  Coke,  Foster,  Hawkins, 
Blackstone  and  Bussell,  together  with  all  other  Crown  Law  writers 
of  England,  demonstrating  that  the  burning  of  the  house  of  another 
is  arson,  and  the  offence  well  described  under  the  common  law  by 
charging  the  burning  of  a  house  alone. 

If  additional  authority  be  needed,  it  can  be  conclusively  derived 
from  the  construction  given  to  the  Statute  of  9  Geo.  1,  o.  22  ;  vide 
Beeme^s  case,  2d  East,  p.  1022,  edition  of  1806, though  that  statute 
is  not  of  force  in  this  State.  '^This  statute,*'  says  the  writer,  "did 
not  alter  the  offence  or  create  a  new  one,  though  it  speaks  of  house, 
rick,  stack,  barn,  booth,  &c.,  in  the  most  comprehensive  terms,  as  the 
subjects  of  arson ;"  and  in  Barnwell  District,  South  Carolitia,  an  in- 
dictment  was  held  good  for  arson  when  it  charged  the  burning  of  a 
mill  house,  and  the  prisoner  prayed  and  was  allowed  his  Clergy. — 
If  this  construction  is  not  aided  by  the  authorities  cited,  the  indict- 
ment is  bad.  If  arson  be  not  the  burning  of  any  kind  of  house, 
the  property  of  another,  there  is  no  foundation  for  the  indictment  in 
this  case ;  and  should  the  State  r^st  its  argument  that  domus  means 
a  mansion  house,  and  asks  that  judgment  may  be  given  against  the 
accused,  because  the  offence  is  sufficiently  well  described,  we  would 
suggest  the  language  of  Hale  as  fully  in  reply ;  if  domus  means 
dwelling  house,  now  does  it  become  necessary  for  that  eminent 
Crown  Law  writer  to  say  "in  arson  domus  is  enough,  but  in  burglary," 
the  kindred  offence,  ^'damus  mansicmalis  is  necessary."  I  Hale's  P. 
C.  p.  567.  Burglary  can  alone  be  committed  on  the  mansion  ;  but 
arson  on  the  mansion  as  well  as  all  other  houses,  and  is  clergyable 
or  otherwise  according  to  the  character  of  the  building  upon  whidi 
the  offence  is  committed. 

Section  1.  "It  seems  agreed  that  not  only  a  mansion  house  and 
the  principal  parts  thereof,  but  also  any  other  house  and  the  out- 
buildings, as  bams  and  stables,  adjoining  thereto,  and  also  bams  fall 
of  corn,  whether  they  be  adjoining  to  any  other  house  or  not,  axe  so 
far  secured  bv  law,  that  the  malicious  burning  of  them  ia  arson. — 
And  it  is  said  that  in  an  indictment  they  are  well  expressed  by  the 
word  domusf  without  adding  mansionalis" — Foster  C.  L.  1  yol 
page  295. 
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Now  tliis  indiciment  charges  the  prisoner  with  bumiAg  the  house  Chablebton, 
of  another  in  ail  of  the  counts  therein.     The  Statutes  23  Henry  8,    ^^^-  ^®^' 
ch.  l,and  4  and  5  Philip  and  Mary,  both  of  force  in  this 'State,  are  ^  — ■  ■  v    -  -^ 
in  effect  as  follows :  The  first  named  statute  oasts  Clergy  from  all       ^^^^ 
persons  who  shall  "wilfullv  burn  any  dwelling  house  or  iKtrn  wherein     sm^e, 
any  grain  or  corn  shall  happen  to  be  ;"  and  the  2d  ousts  Clergy 
from  all  accessaries  in  the  ^^burning  of  any  dwelling  house,  or  any 
part  thereof,  or  of  any  barn  then  having  corn  or  grain  in  the  same. ' 
^oth  of  these  Statutes  are  found  in  2d  toL  of  Stat,  pages  459  and 
484. 

In  the  early  history  of  the  Criminal  Law,  4  Blackstone,  373, 
tmoug  petit  treasons  were  ranked  these  three  offences :  ^Instdiatio 
viarufn^"  ^^depopvlatio  agrorv/m^^  and  ^combustio  domarnm,"  and 
they  were  rigidly  and  severely  punished  as  offences  against  the  per* 
fion  of  the  crown.  So  long  as  they  were  regarded  treasonable,  they 
were  conseoiuently  ousted  of  clergy  ;  but  so  soon  as  the  ^^privUegium 
dericaU^^  began  to  be  generally  indulged  in,  and  was  by  the  Statute 
of  Edward  3  extended  to  all  petit  treasons  and  capital  offences,  ex- 
cluding only  such  as  affect  the  king  himself  or  his  royal  majesty, 
ihe  hitherto  distinctions  which  existed  among  these  offences  were 
destroyed,  and  the  classification  of  capital  crimes  into  treasons  and 
felonies  was  firmly  established.  Treating  on  this  subject  the  learn- 
ed commentator  adds :  ''We  may  observe  the  following  rule .  That 
in  all  felonies,  whether  new  created,  or  by  common  law,  clergy  is 
now  allowable,  unless  taken  away  by  the  express  words  of  an  act  of 
Parliament."  4  Black.  374.  ''So  far  as  a  person,  who  in  respect  of 
his  orders  or  learning,  or  otherwise,  is  qualified  to  be  admitted  to 
the  benefit  of  clergy,  is  denied  it  in  respect  of  his  crime,  not 
amounting  to  high  treason  or  sacrilege,  such  denial  must  be  ground- 
ed on  some  act  of  Parliament  made  since  the  twenty -fifth  of  Ed* 
ward  the  thirdJ^  4th  Hawkins'  Pleas  of  the  Crown,  Book  2,  ch.  33, 
aec.  23.  Thus  stood  the  law  when  it  was  adopted  in  South  Carolina, 
the  law  of  England,  as  it  then  was,  together  with  the  Statutes  of 
Henry,  and  Philip  and  Mary.  The  question  now  properlv  arises 
what  is  the  rule  of  construction  of  those  statutes,  and  does  the 
charged  offence  fall  within  them  ?  Those  statutes  oust  clergy  from 
principals  and  accessories  in  the  burning  of  dwelling  houses  and 
barns  with  grain  and  corn  therein.  If  any  doubt  existed  that  the 
mere  burning  of  a  house  is  clergyable,  the  terms  of  these  statutes  are 
well  calculated  to  remove  them,  for  they  oust  clergy  in  cases  of 
dwelling  houses,  and  barns  with  grain  and  com  therein,  and  no  other 
class  of  houses. 

To  the  rule  of  construction  is  previously  cited,  4  Black,  p.  374,  in  » 

which  he  says  that  in  all  felonies,  whether  newly  created,  or  by  com- 
mon law,  clergy  is  now  allowed,  unless  taken  away  by  the  express 
words  of  the  statute,  we  may  add  2  Halo  C  K  page  336,  in  which 
it  is  said :  ^^ Where  a  subsequent  act  of  Parliament  ousteth  clergy  in 
cases  of  felony,  the  indictment  must  precisely  bring  the  party  with- 
in the  case  of  the  statute  ;  otherwise,  though  possibly  the  fact  itself 
be  within  the  statute,  and  it  may  so  appear  from  the  evidence,  yet 
if  it  be  not  so  alleged  in  the  indictment,  the  party  convict  shall  have 
ills  clergy."    Rez  v.  Jackson  and  RandaR    1  Leach,  305.    The  in- 
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CHARtEsTosf,  dictment  omitted  to  charge  with  "an  offensive  weapon,**  and  the 
Jan.  1850.    QQ^p^  ruled  that  an  indiotment  on  any  particular  act,  shall  strictly 

^  '  'V  '  follow  the  words  of  the  act,  and  the  court  cannot  supply  from  any 
^^^^  other  circumstances  a  sufficient  description  of  the  offence.  1  Hale, 
Sutciiffe.  ^^^'  where  an  indictment  charges  robbing  on  a  certain  footway,  and 
held  to  be  insufficient  to  oust  clergy  under  the  statute,  which  says  at 
or  near  the  king's  highway.  So  also  Roscoe's  Criminal  ETidenoe, 
page  78.  In  Dickinson's  case,  1  Saunders,  to  oust  clergy  for  privi- 
ly stealing,  the  offence  must  be  charged  in  the  language  of  the  sta- 
tute, ^^clam  et  secrete"  otherwise  it  is  clergyable.  A  bam  contain- 
ing hay  or  corn  is  the  subject  of  arson,  but  it  inlust  be  so  charged  in 
the  indictment.  East's  Crown  Law,  p.  1021,  note  to  Susannah 
Minturn's  case.  1  Hale,  517  and  525,  the  indictment  upon  which 
a  person  is  ousted  of  his  clergy  must  follow  the  statute.  1  Hale, 
567.  If  the  barn  has  only  hay  in  it,  it  is  clergyable  ;  otherwise  would 
it  be  if  it  contained  grain  and  corn,  and  so  charged  under  the  sta- 
tute in  the  indictment  One  other  important  inference  may  be  de- 
rived from  the  language  of  Hale  (1  vol.  535)  in  commentating  on 
the  statute  23  Henry  8,  o.  1.,  the  very  statute  in  question ;  he  re- 
marks, ''this  statute  and  that  of  Edward  do  not  oust  robbery  of 
clergy  in  all  oaSes,  but  only  in  two,  namely,  when  the  robbery  is  com- 
•  mitted  in  a  mansion  house,  the  owner,  his  wife,  children,  or  servants 
being  in  the  house,  and  put  in  fear,  or  when  committed  in  or  near 
the  highway.''  If  committed,  therefore,  under  any  other  circum- 
stances, and  so  charged  in  the  indictment,  the  offence  of  robbery  il 
not  ousted  of  its  clergy.  So  also  by  that  very  same  statute  the 
burning  of  a  dwelling  house  or  a  bam  with  grain  or  corn  therein,  is 
ousted  of  its  clergy,  not  the  burning  of  a  house ;  and  if  the  indict- 
ment omit  to  bring  the  offence  within  the  act,  no  circumlocution  or 
evidence  ^ill  supply  the  deficiency,  for  that  writer  concludes  in  the 
following  words :  ''for  when  any  person  is  to  be  ousted  of  his  clergy 
by  virtue  of  any  act  of  Parliament,  two  things  are  always  requsite: 
first  that  the  indictment  bring  the  fact  within  the  statute,  but  need 
not  conclude  contra  formam  statuii.  Secondly,  That  the  evidence 
and  finding  of  the  jury  bring  the  case  within  the  statute,  otherwise 
the  prisoner  is  to  have  his  clergy."  In  this  case  the  verdict  charges 
the  burning  of  a  house,  and  the  finding  of  the  jury  is  in  conformity. 
"And  where  the  words  of  a  statute  are  descriptive  of  the  nature  of 
the  offence,  the  indictment  must  follow  the  very  words."  Burrows 
Sep  1037,  so  also  4th  Hawkins  Pleas  of  the  Crown,  Book  2d,  eh. 
25,  sec.  1 10,  a  variety  of  cases  will  be  found  cited  establishing  this 
nicety  in  the  construction  of  penal  statutes.  The  number,  as  well 
as  the  conclusive  character  of  the  cases  there  noticed,  renders  this 
general  reference  necessary.  No  rule,  therefore,  of  criminal  law 
seems  better  established  than  this :  ''that  where  one  is  ousted  of  his 
clergy,  the  same  offence  ought  to  be  contained  in  the  indictment  or 
appeal  in  such  form  and  manner,  and  with  the  same  circumstances 
as  is  contained  in  the  statute  ;  otherwise  the  offender  will  have  his 
clergy," 

We  regard  these  points  now  sufficiently  well  established,  that  ar- 
son, at  the  common  law,  is  the  wilful  and  malicious  burning'  of  the 
house  of  another,  and  is  clergyable,  as  are  all  other  felonies.     That 
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the  Statute  23  Henry  8,  a  1,  ousts  clergy  only  in  cases  of  burning  CBARLBtroN, 
of  dwelling  houses.     That  the  law  requires  ihe  indictment  to  con-    ^*'^*  ^®^' 

form  with  the  statute,  in  order  to  oust  the  clergy,  and  to  ^describe  ^ ^ 

the  offence  as  burning  the  house  of  another  is  insufficient.  That  if  ^^^ 
the  Latin  word  ''  Doinus"  is  equal  to  mansion  house,  it  would  be  Stttdiffe. 
sufficient  in  burglary,  whilst  all  the  authorities  expressly  say  that, 
in  burglhry  it  is  necessary  to  say  Domum  Mansionalem.  It  sim- 
ply remains  now  to  shew  that,  in  indictments  for  arson,  to  oust 
clergy,  the  term  dwelling  house  is  used  whereyer  the  circumstances 
and  facts  of  the  case  will  warrant.  No  very  recent  authority  can 
be  cited  on  this  point,  for  in  England  the  Statute  9  George  Ist,  c. 
22,  ousting  clergy  from  all  burning  of  houses,  stacks,  ricks,  ^c, 
renders  the  distinction  which  hitherto  preyailed  in  indictments  un- 
necessary. Its  operation  was  to  confound  the  difference  between 
dwelling  houses  and  other  houses,  making  the  burning  of  any  house 
arson,  and  ousting  this  offence,  in  all  its  phases,  from  clergy.     But  ' 

this  statute  has  no  force  in  South  Carolina.  The  law  of  South 
Carolina  is  just  where  the  law  of  England  was  with  the  Statute 
23  Henry  8,  c.  1,  before  the  Statute  of  George  was  enacted.  All 
the  crown  law  writers  of  the  present  day  speak  of  Arson  to  the 
general  extent  that  it  is  made  by  that  statute,  and  of  its  being  ousted 
of  clergy  in  all  cases.  Hence  they  say,  "  Now  it  is  only  necessary 
to  charge  house  in  the  indictment  for  arson,  to  oust  it  of  cler- 
ffy.''  It  will  be  remarked  that  this  is  by  the  operation  of  a  statute 
never  incorporated  in  the  law  of  South  Carolina. 

Before  the  enactment  of  this  statute  of  George,  the  State  can 
find  precedents  enough  for  inserting  dwelling  house  in  the  indict- 
ment ;  this  too,  without  any  extraordinary  diligence  The  propriety 
of  thus  describing  the  premises  in  the  indictment  in  order  to  oust 
clergy,  is  in  the  first  place  suggested  by  the  Statute  23  Henry  8, 
and  4  and  5  Philip  &  Mary«  where  it  is  declared  that  principals  and 
accessories  in  the  wilful  burning  of  dwelling  houses  shall  be  ousted 
of  clergy.  Archbold's  Criminal  Pleading,  page  265,  an  indictment 
for  arson  charges  a  dwelling  house.  Pedley's  case,  1  Leach's  Crown 
Law,  page  277,  the  indictment  charged,  burning  a  dwelling  House. 
Holme's  case,  2  East  Crown  Law,  page  1023,  the  indictment  charges 
dwelling  house.  Also,  Elizabeth  Harris'  case,  same  authority.  Sco- 
field's  case,  2  East,  1028 ;  and  authorities  might  be  easily  multiplied 
to  shew  that  where  the  dwelling  house  is  the  subject,  the  indictment 
invariably  so  charges,  but  where  other  houses  are  burnt,  Domus 
alone  is  sufficient.  Domus  alone,  we  have  seen,  describes  arson, 
but  did  not  oust  it  of  clergy  ;  nothing  less  than  the  terms  dwelling 
house  will  effect  this  end  under  the  Statute  of  23  Henry  8. 

We  come  now  to  the  consideration  of  Poulter's  case,  reported  in 
Coke's  Reports,  part  xi,  page  35,  upon  which  the  State  has  drawn 
80  liberally.  It  is  true  that  in  the  report  of  that  case,  the  term 
dwelling  house  is  not  used,  but  it  is  equally  manifest  that  no  tech- 
nical strictness  is  employed  in  describing  the  offence.  Lord  Coke 
says,  Poulter  was  convicted  of  house  burning — certainly  houseburn- 
ing  is  no  proper  description  of  arson — the  learning  of  the  great 
reporter  has  been  applied  to  the  interpretation  of  the  various  as 
well  as  the  numerous  statutes  involved  in  that  case,  the  greater 
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CHAftLBflTON,  share  of  which  hare  no  existence  here,  and  oonsequently  the  reasooB 
Jaa.  1860.    ^f  j^jg  resolves  have  no  application  in  South  Caralina.     What  is 

^        V *  Hale*s  understanding  of  the  crime  charged  in  Ponlter's  case  %    We 

State  £q(1  \  Hale,  page  570,  the  following  language,  ^  But  as  to  the  point 
Smciifie.  ^^  ^^  '^^  allowance  of  clergy  therein,  there  may  be  some  matters 
to  be  examined ;  certain  it  is  that  at  this  day  clergy  is  not  allowable 
to  a.  party  convicted  of  wilful  and  malicious  burning  of  a  dwelling 
house,  or  of  a  bam  with  corn,  quad  vide  Coke's  Reports,  Ponlter's 
ease,  adjudged/?^  Omnes  Just,  and  the  constant  practice  hath  been 
to  deny  clergy  to  those  convict  of  this  crime,  guod  vide  Resolutions 
\  in  Poulter's  case — ^also,  2  Hale,  page  347.     But  quacumque  via 

data  est  the  law  stands  settled,  that  clergy  is  taken  away  in  all 
cases  from  the  principal  in  the  wilful  burning  of  a  dwelling  house, 
or  a  barn  with  com,  quod  vide  1 1  Co.  R.  Alex.  Poulter's  case  per 
totum."  Hale  understood  the  indictment  in  Poulter's  case  as  charg- 
ing a  dwelling  house,  and  it  is  gratuitous  to  sav  that  the  distinction 
now  urged  in  this  case,  and  the  decision  sought  for,  had  "•  escaped 
the  lawyers,  judges  and  reporter  in  Poulter's  case,  and  every  English 
commentator  on  said  ease  down  to  the  present  time.''  Neither  is 
it  so  technical  as  not  to  have  the  sanction  of  the  great  names  set 
forth  by  the  State.  We  refer  to  the  authority  quoted  by  the  State 
itself  In  Poulter's  case  it  will  also  be  s^en  that  there  is  a  pr» 
cedent  found  for  the  allowance  of  clergy,  for  the  report  says,  ^  on 
diligent  search  and  enquiry  they  found  that  the  judgement  usually 
was  susper  coil  except  one  which  was  petit  lijbm/m.*^  At  Essex,  be* 
fore  Sir  John  Puckering  and  his  companions. 

The  report  of  Poulter's  case  has  not  met  with  the  approbation 
that  the  State  reserves  for  it,  and  it  becomes  somewhat  questionaUo 
whether  implicit  confidence  should  be  placed  in  all  the  reasons  as* 
•  signed ;  for,  sdys  Foster,  Crown  Law,  chapter  9,  discourse  2,  "  the 
.  judgment  in  Poulter's  case  was  founded  in  sound  sense  and  upon 
legal  principles,  though  not  upon  those  the  learned  reporter  hatk 
ishosen  to  found  it  upon." 

Curia,  per  Wardlaw,  J. — The  prisoner  was,  at  May 
Term  last  m  Charleston,  before  Judge  Withers,  indicted  for 
'*  that  he,  &c.  a  certain  house  of  one  Thomas  Corcoran,  there 
situate,  feloniously,  wilfully  and  maliciously  did  set  fire  ta^ 
and  ihe  same  house,  then  and  there,  by  such  firing  as  afore* 
said,  feloniously,  wilfully  and  maliciously  did  burn  and  con* 
sume,  against  the  peace  and  dignity  of  the  same  State  afore- 
said." A  verdict  of  guilty  was  rendered  after  trial,  at  the 
term  aforesaid.  An  appeal  was  taken  in  behalf  of  the  pri- 
soner, and  notice  given  to  the  Judge  and  Attorney  General, 
that  a  motion  for  new  trial  would  be  made  in  this  Court.  A 
report  for  this  Court  was  made  by  Judge  Withers,  and  deliv- 
ered to  the  counsel  of  the  prisoner.  The  case  was  here  doc- 
keted by  the  prisoner's  counsel,  and  at  his  request  was 
marked  "appeal  abandoned."  The  prisoner  was  placed  at 
the  bar,  ana  it  havit)g  been  solemnly  demanded  of  him  why 
sentence  of  death  should  not  be  pronounced  against  him,  be 
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first  insisted  that  this  Court  has  no  further  jurisdiction  in  the  CRAaLssroir, 
matter,  but  that  he  must  be  remanded  to  await  the  judgment    J^^^-i^^O. 
of  the  Circuit  Court,  at  the  next  term;  and,  secondly,  he ^     T"^      * 
prayed  the  benefit  of  clergy.    Full  argument  has  been  heard,       ^^ 
and  I  am  now  to  announce  the  opinion  of  the  Court  upon     Sutciiffe. 
these  two  points : 

I.  Before  1768  the  General  Court  at  Charleston  had  origi- 
nal and  final  jurisdiction  of  all  criminal  matters,  extending  7  Stat  167, 
to  life  or  limb.  Pi'om  1768  till  1790,  there  were  district  ^^' 
Courts  held  by  one  or  more  of  the  Judges  of  the  General  'jq^^j^ 
Court,  under  a  practice  which  was  rendered,  as  nearly  as 
could  be,  similar  to  that  of  the  Courts  of  Assize  and  Nisi 
Prius  in  England.  In  ciWl  actions  all  writs  were  issued 
from  and»maae  returnable  to  the  Court  of  Common  Pleas  in 
Charleston,  although  trials  were  had  in  the  other  districts  ; 
and  at  Charleston  the  Judges  sat  in  bank  to  hear  motions  for 
new  trial,  or  m  arrest  of  judgment,  and  points  of  law  reserv- 
ed, in  all  actions — civil  and  criminal.  The  practice,  then 
established,  was  for  a  convict  whose  trial  had  taken  place  in 
a  country  district,  and  in  whoso  ca*se  argument  was  heard 
before  the  bench,  or  assemMage  of  the  Judges,  at  the  end  of 
the  circuits,  to  appear  at  the  bar  of  the  Court  in  Charleston, 
and  there,  if  his  conviction  was  sustained,  to  receive  his  sen- 
tence. In  1789  the  Circuit  Court  Act  gave  to  each  of  the  7Stat.25l. 
district  Courts  the  same  complete,  original  and  final  jurisdic- 
tion, which  had  before  been  possessed  by  the  Court  of  Gen- 
eral Sessions  and  Common  Pleas  for  Charleston,  saving,  in 
the  15th  section,  the  right  of  any  party  thinking  himself  ag- 
grieved in  a  district  Court,  to  move  "for  a  new  trial  or  arrest 
of  judgment,  under  such  restrictions  and  in  such  manner  as 
the  Judges  may  think  proper  to  establish  by  the  rules  and 
orders  oif  Court."  This  section  was  a  recognition  of  the 
mode  of  trying  appeals  before  in  use,  rather  than  the  estab- 
lishment of  a  new  mode,  and  it  was  the  only  direct  reference 
had  by  legislation  to  a  tribunal  for  appeals,  before  the  State 
Constitution  of  1790.  The  third  section  of  the  tenth  article 
of  that  Constitution  required  the  Judges  to  meet  "  for  hear- 
ing and  determining  all  motions  which  may  be  made  for 
new  trials  and  in  arrest  of  judgments,  and  such  points  of  law 
as  may  be  submitted  to  them."  So  little  did  this  change  the 
pre-existing  practice  as  to  appeals,  that  the  Act  of  1791,  7  Stat.  260. 
which  regulited  the  Circuit  Courts,  just  then  gone  into  oper- 
ation under  the  Act  of  1789,  contains  not  a  word  concerning 
ap{>eals.  Indeed  the  Constitutional  Court  long  subsisted 
with  very  little  of  regulation  besides  what  is  contained  in 
the  clause  of  the  Constitution  from  which  it  took  its  name, 
and  in  its  own  orders  and  practice,  most  of  which  had  come 
to  it  from  the  tribunal  to  which  it  succeeded.  A  section  of 
an  Act  of  1792  calls  it  the  adjournment  Court,  and  requires   7Stat.S80. 
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Charlbston,  that  at  least  three  Judges  should  be  necessary  to  constitute 
Jan.  1850.   jt      r£o  accommodate  the  appellate  tribunal  to  the  changes 

*^ v^-~^  that  were  made  by  the  new  system  of  district  Courts,  adopt- 

State       gd  jj^  1798,  an  Act  of  1799  introduced  some  rules  to  be  ob- 
Stttciiffe.     served  at  the  meeting  of  the  "  associate  Judges  at  the  end  of 
the  circuits,"  to  which  rules  some  additions  were  made  in 
7Stat.5»5,    1811.     But  in  all  essential  particulars,  relating  either  to  its 
'•Stot  311    organization  or  practice,  the  Constitutional  Court,  as  it  was 
'  '    leu  by  the  Constitution,  stood  until  1824,  when  a  Court  of 

Appeals,  consisting  of  three  Judges,  was  established.  As  is 
well  known  that  Court,  in  18?5,  gave  way  to  a  Court  of  Ap- 
peals composed  of  the  ten  Judges  and  Chancellors ;  and  that 
the  next  year  to  the  present  system. 

At  all  times,  and  under  all  chanses,  it  has  been  the  unva- 
rying practice  of  the  Court  which  heard  the  motions  for  new 
trial,  motions  in  arrest  of  judgment,  and  points  of  law,  con- 
templated by  the  Constitution,  to  give  judgment  in  the  cases 
1  Bay,  334,    of  felony  brought  before  it,  if  judgment  was,  according  to 
373  and  377;  the  result  had  in  the  Court,  to  be  awarded.     The  earliest  re- 
sec  State  V.    ported  cases  we   have,  which   show  the  practice,  are  The 
HiU  6i2%nd  *^^^^^  ^'  -^^Car^y,  Id.  v.  Hopkins  and  Id.  v.  Dtiestoe,  in 
cases  there    1793-4;  and  from  these  it  may  be  seen  how  unquestioned 
cited.  ^     the  practice  then  was.     Hardly  a  case   has  since   passed, 
MtsfTnin    where  some  instance  of  judgment  of  death,  pronounced  in 
327;  Brown's  the  Qourt  of  Appeals,  did  not  occur.    Until  1832,  even  in  a 
case,  3  Strob.  case  of  misdemeanor,  the  defendant  who  appealed  was  re- 
^'  ^*c%  quired  to  appear  in  the  Court  of  Appeals,  and  upon  failure 

case.   I  otrob.  */.,  .  .*  •    .  .  ^  ^i     '^        rVn  •  '^  j       j 

379.        of  his  motion,  to  receive  senter-ce  there.    This  was  rendered 
7  Stat 332.   unnecessary,  not  unlawful,  by  the  Act  of  1832,  which  left 
unaltered,  in  cases  of  felony,  the  practice  that  in  misdemean- 
ors it  made  special  provisions  to  dispense  with. 

Whether  the  power  of  awarding  judgment,  in  cases  of  felo- 
ny wherein  the  appeal  has  failed,  would,  in  a  careful  divi- 
sion of  duties  between  a  court  of  original  jurisdiction  and 
one  of  exclusively  appellate  jurisdiction,  be  assigned  to  one 
or  the  other,  it  is  here  exercised  at  discretion  by  the  C'ourt  of 
Appeals;  and  its  exercise  has  been  sanctioned  by  long  prac- 
tice, acquiesced  in  by  all  the  public  authorities,  which  has  ac- 
quired the  force  of  direct  legislation.  There  is  nothing  in 
the  Stale  Constitution  which  prohibits  the  exercise  by  this 
court,  of  any  judicial  power,  whether  pertaining  to  original  or 
appellate  jurisdiction,  that  mayhave  been  conferred  on  it  by 
law.  Now  to  deny  in  general  the  power  in  question,  would 
lead  to  conclusions  concerning  past  cases,  which  it  is  shock- 
ing to  contemplate.  The  denial  of  the  power  in  this  partic- 
ular case,  if  accompanied  by  the  admission  of  it  in  general, 
and  rested  on  any  sound  principle,  must  find  circumstances 
distinguishing  this  from  all  the  cases  of  felony  wherein  ap- 
peals have  been  unsuccessful  that  have  preceded  it,  sufficient 
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to  show  that  what  was  right  in  them,  would  be  wronir  in  CHiHLK«Bx>if, 
this.     -  s  ,  8     ^  J«°ia50- 

The  prayer  for  benefit  of  clergy  made  here,  is  not  such       T^'^        * 
a  circumstance.     Without  the  formal  prayer,  the  benefit  of  it         ^^ 
was  given  by  law,  and  would  be  allowed  by  any  court  au-     Sutciifie. 
thorized  to  pass  sentence.    A  denial  of  the  prayer,  is,  in  ef-  ^    ,  ,  ^, 
feet,  included  in  every  judgment  of  death.     If  the  mere      cT^l 
prayer  must  arrest  judgment  here,  because  the  question  wheth- 
er it  should  be  granted  was  never  before  the  Circuit  Court, 
then  in  no  case  of  felony  within  the  benefit,  should  judgment 
have  ever  been  awarded  in  the  Court  of  Appeals,  and  thea 
ill  every  case  of  capital  felony,  it  is  at  the  option  of  the  pris- 
oner whose  appeal  has  failed,  whether  he  will  receive  sen- 
tence here,  or  stop  the  proceeding  of  this  court  by  interpo-  |K 
sing  a  claim,  which,  however  unfounded,   it  cannot  decide  ^ 
upon.    If  a  question  of  the  prisoner's  identity,  of  insanity, 
of  pregnancy,  or  of  other  matter  of  fact  requiring  trial  by 
jury,  should  seriously  arise  in   this  court,  it  might  become 
necessary  to  refer  it  to  the   Circuit  Court.     But  where  the 
award  or  judgment  involves  only  questions  of  law,  it  follows 
the  dismissal  of  an  appeal  as  a  legal  consequence,  and  the 
hearing  of  the  motion  for  it,  or  the  proceeding  to  it  without  • 
formal  motion,  is  no  more  the  exercise  of  original  jurisdic- 
tion, than   is  the   remanding  of  a  prisoner  for  another  trial 
after  granting  his  motion  in  arrest  of  judgment,  or  the  ma- 
king of  any  other  order  rendered  necessary  by  the  decision 
had  upon  an  appeal. 

The  circumstance  that  the  appeal  has  been  abandonedf 
does  not  take  this  case  out  of  the  settled  usage,  which  has 
been  established  in  cases  where  the  appeal  is  dismissed.  An 
appeal  abandoned,  is  only  an  appeal  dismissed  by  consent  of 
the  appellant.  The  case  is  in  just  the  same  situation,  wheth- 
er the  dismissal  results  in  one  way  or  in  another,  wheth- 
er it  is  solemnly  argued  and  long  consideied,  or  the  brief  is 
submitted  and  an  adverse  opinion  immediately  pronounced, 
or  the  case  is  struck  off  the  docket  in  default  of  prosecution, 
or  the  assent  of  the  appellant  is  expressed  by  abandonment. 
No  matter  what  the  courseof  proceeding,  after  dismissal  the 
questions  submitted  by  a  motion  for  a  new  trial  have  been  ' 
decided,  and  motion  for  sentence  and  prayer  of  clergy  must 
be  matters  which  could  not  have  been  presented  on  the  cir- 
cuit, more  than  in  the  case  before  us.  A  notice  of  appeal 
arrests  the  judgment ;  it  is  the  right  of  the  appellee  to  docket 
any  case  for  dismissal,  if  the  appellant  should  not  docket  it ; 
the  report  of  the  Circuit  Judge,  consequent  upon  this  notice, 
is  made  for  this  court ;  and  whether  in  the  hands  of  the 
clerk,  or  of  the  appellant's  attorney,  is  entrusted  to  an  officer 
of  court  to  be  properly  used,  according  to  the  purpose  for 
which  it  was  designed  ;  this  report,  (or  iu  default  of  it,  a  copy 


396 


APPEALS  AT  LAW. 


CBiRLB8Toir«  of  the  indictment  and  verdict,  with  information  to  be  de- 
Jan.  1860.    rived  from  the  Circuit  Judge,)  gives   to  the  court  sufficient 


State 
▼. 

Sutcliffe. 


understanding  of  the  c»se.  Under  these  circumstances, 
abandoning  an  appeal  takes  from  this  court  no  power  which 
the  prosecution  of  it  could  have  justified.  No  jurisdiction 
can  arise  to  the  court  from  the  appellant's  submission  to  it  of 
points  of  law,  or  from  any  consent  given  by  him.  In  every 
case,  the  authority  of  the  court  is  that,  not  of  an  arbitrator, 
bui  of  a  judge,  depending  not  on  the  election  of  a  party,  but 
on  the  appointment  of  law.  Terms  imposed  upon  the  grant 
of  a  motion,  differ  altogether  from  a  cQudition,  that  power, 
not  otherwise  justifiable,  shall  be  submitted  to  if  the  motion 
be  denied ;  which  condition  must  be  supposed  to  be  imposed 
upon  a  prisoner  when  his  appeal  is  heard,  and  to  justify  ir- 
regular assumption  of  power,  if  from  the  hearing  be  derived 
a  power  to  pass  sentence,  that  does  not  exist  when  the  ap« 
peal  is  abandoned. 

To  hold  that  by  abandoning  his  appeal,  after  he  has  ar- 
;  rested  the  proceeding  of  the  Circuit  Court  by  notice  of  ap- 
peal, a  prisoner  found  guilty  of  felony,  can  postpone  judg- 
ment until  the  Circuit  Court  may  award  it,  would  enable 
liim  to  postpone  it  to  an  extent  that  would  be  scandalous 
to  the  administration  of  justice.  At  the  next  Circuit  Court 
after  abandonment  of  the  motion  for  new  trial,  notice  of  ap- 
peal might  be  again  interposed  as  to  some  question  concern- 
ing benefit  of  clergy,  or  some  new  etound  suggested  for 
arresting  judgment ;  that  again  might  be  abandoned,  and  so 
on,  as  long  as  ingenuity  could  furnish  the  pretence  of  a 
question  requiring  the  decision  of  the  Circuit  Court. 

The  Court  then  is  of  opinion  that  the  prisoner  was  pro- 
perly put  to  the  bar  here  for  judgment.  So  far  as  his  acknow- 
ledgement and  submission  could  avail,  the  abandonment  of 
his  appeal  has  shewn  that  he  has  been  properly  found  guilty 
•  of  the  felony  of  which  he  was  charged,  and  that  the  charge 
was  made  in  due  form  by  the  indictment. 

II.  Is  the  prisoner  eniiiled»to  the  benefit  of  clergy? 

By  the  common  law,  clergy  is  demandable  for  any  felony. 
Hawk.  P.  a  Its  denial  must  be  grounded  on  some  statute,  and  the,  indict- 
^*i»^***^  ment  and  evidence  must  expressly  bring  the  case  within  the 
*    '      words  of  the  statute.    When  it  has  been  taken  by  statute 
from  an  offence  which  is  felony  at  common  law,  the  indict- 
ment need  not  conclude  centra  formam  staiutu     If  the 
words  of  the  indictment  are  tantamount  in  sense,  and  differ 
only  in  the  form  of  expression  from  those  used  in  the  statute, 
the  indictment  is  sufficient.    It  would  be  sufficient,  if  the  of- 
fence were  eont.  form.  stat.    So  there  is  no  difference  between 
the  strictness  necessary  in  describing  a  common  law  offence 
to  bring  it  within  the  prohit^ition,  and  that  necessary  in  de- 
scribing a  common  law  offence,  from  which  benefit  of  clergy 
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has  been  taken,  to  bring  it  within  the  denial.    The  Court  Cbarlbston, 
must  always  be  able,  by  inspection  of  the  indictment  and  the    J*"'^®^- 
verdict,  to  see  the  case  to  which,  in  awarding  judgment,  it^     T^'        ' 
must  apply  the  law ;  and  it  must  see  clearly,  before  it  can       ^^ 
be  justified  in  declaring  that  the  case  is  one  in  which  the  law     Sutc^ffe. 
has  denied  the  benefit  to  which  all  felons  are  prima  facie 
entitled,  and  demands  the  solemn  doom  of  death  to  be  pro- 
nounced. 

Th-e  Statutes  23  Hen.  8,  c.  1 ;  26  Hen.  .8,  c.  3 ;  and  4  and  g  g^^^  ^^ 
6  P.  &  M.  c.  4,  are  all  of  force  here ;  that  of  1  Bd.  6,  c.  12,     463,464. . 
never  was.    So  that  the  question  so  much  discussed  in  PotU- 
tefs  case,  and  the  commentaries  thereon,  does  not  at  all  arise  ii  c.  R.29;  i 
in  the  case  before  us.    There  is  no  doubt  here  that  the  bene- Hale's  P.  O. 
fit  of  clergy  has,  by  statute,  been  taken  from  the  malicious  and    p'  q  ^!  ' 
wilful  burning  of  any  dwelling  hausej  or  barn,  then  having  Foster's  C.  L. 
corn  or  grain  in  it,  belonging  to  another  person.    As  to  crimes  330;  4  Can's 
of  burning,  besides  the  statutes  above  mentioned,  we  have  of  Va.R.  109. 
force  the  Statute  37  H.  8,  c.  6,  against  burning  of  frames,  and   3  stat  477. 
the  Statute  22  and  23  Ch.  2,  c.  7,  ajgainat  the  burning  of  any  3  Stat.  521. 
stack,  house,  building,  or  kiln,  maliciously  in  the  night  time ; 
but  not  the  Slat.  Geo.  1,  c.  22,  (commonly  called  the  BlackaEa«'«  C.L. 
Act,)  which,  amongst  other  acts  of  malicious  mischief  made 
capital,  includes  tfi£  setting  fire  to  any  hause^  barn,  out-house, 
wood,  stack,  6cc.  nor  any  similar  statute. 

It  has  been  argued  in  this  case,  that  long  ago  it  was  set- 
tled, and  ever  since  has  been  held,  that  in  an  indictment  for 
felonious  arson,  the  word  house^  without  dwellings  is  suffi- 
cient ;  that  to  constitute  the  crime  ut  common  law,  the  burn- 
ing must  be  of  a  dwelling  house  or  parcel  thereof,  (except  the 
case  of  a  barn,  for  which  there  must  be  special  allegations 
and  circumstances ;)  and  that  by  a  verdict  finding  the  pri- 
soner guilty  of  the  felony  charged  in  this  indictment,  the 
Court  is  informed  that  his  guilt  of  burning  a  dwelling  house 
has  been  established  ;  for  that  it  must  be  presumed  that  pro- 
per instructions  were  given  to  the  jury,  and  that  under  those 
instructions,  the  evidence  was  found  to  show  that  the  burn- 
ing was  of  an  inhabited  building,  or  of  some  of  the  buildings 
which  are  parcel  of  a  dwelling  house — all  of  those  buildings, 
and  nothing  else,  being  included  in  the  term  house,  just  as 
they  are  in  the  term  dwelling  house. 

Lord  C.  J.  Coke  says,  "Note  a  diversity  between  the  in-  zinsL  67. 
dictment  of  burglary  and  burning ;  for  the  indictment  of  bur- 
glary must  say  dclmum  mansionaUm,  but  so  need  not  the 
indictment  of  burning,  but  domum,  viz :  a  barn,  &c.  malt- 
house,  or  the  like."  The  videlicit  and  the  ^e.  under  it,  here 
make  some  confusion  ;  but  the  intention  seems  to  be,  to  de- 
*  clare  that  the  word  domum,  in  the  indictment,  is  alone  suffi- 
cient, whether  the  burning  was  of  the  inhabited  house,  or  of  any 
of  those  ou/^-buildingSy  which  (as  had  before  been  said )  wore, 
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Chirleston,  as  well  as  the  hall,  parlor,  lodging  chambers,  and  other  tit- 
^  Jan.  I860.  ^^^  edifices,  iiichidea  in  the  mansion-house.     Thus  il  is  un- 
*^      r^       "  derstood  by  Hale,  Hawkins,  and  the  later  writers  on  criminal 
^       law.  *If  then  domus  has,  since  indictments  were  written  in 
Sutciiffe.     English,  been  correctly  translated  house,  an  indictment  using 
house,  sufficiently  charges  a  telony,  without  the  term  dwel- 
ling house,  and  judgment  could  not  be  arrested  for  its  insuf- 
ficiency.   Such  an  indiotment  is,  then,  different  from  one  that 
should  omii  mcUidously,  or  some  necessary  ingredient  of  ttie 
crime  ;  and  it  will  not  do  to  say  that  such  an  omission  as  this 
might  be  supplied  by  sufficient  evidence,  and  after  verdict, 
must  be  presumed  to  have  been  supplied,  just  as  well  as 
dxceUing  house  must  be  presumed  to  have  been  proved  under 
the  allegation  of  house  and  proper  instructions.    The  law 
which  the  writers,  that  have  followed  Coke,  understood  to 
have  been  laid  down  by  him,  is,  thatciomu^,  in  an  indictment 
for  burning,  is,  at  common  law,  tantamount  to  domus  man- 
sionalis. 

It  must  be  observed,  however,  that  on  the  same  page  Lord 
Coke  shows  that  he  understands  crematio  domorutn,  used  m 
the  year-book  3  H.  7,  10,  to  mean  burning  of  houses  of  any 
g.     kind;  that  although  he,  m  treating  of  burglary,  was  careful 
^^    '    to  use  the  words  edifices  and  buildings,  in  reference  to  the  in- 
set and  outset  parcels  of  the  mansion-house,  yet,  in  the  chap- 
ter on  burning,  he  speaks  of  the  inset  and  outset  houses  ; 
and  that  all  the  precedents  which  we  have  of  indictments  in 
English  that  contain  only  the  word  house,  were  framed  after 
the  Black  Act  passed,  and  by  introduction  of  its  phrase,  set 
fire  to,  shew  that  they  were  framed  under  it,  and  with  a  view 
to  the  liberty  of  proving  anp  house^  which  liberty  its  terms 
might  be  supposed  to  admit. 

Lord  Coke  does  not  expresslv  say  that  an  indictment  with 
domus  only,  is  sufficient  as  well  to  oust  the  benefit  of  clergy, 
as  to  establish  a  common  law  felony ;  but  he  had  just  before 
adverted  to  the  statutes  which  took  away  the  benefit  from 
the  burning  of  a  dwelling  house,  or  barn,  with  com  in  it,  and 
in  sanctioning  the  omission  of  mansionalis  in  the  indictment, 
he  cannot  easily  be  supposed  to  have  intended  an  exclusion, 
from  his  general  remark,  of  the  most  important  cases  under 
the  head  he  was  treating  of.  In  the  report  of  Poulter^s  case 
the  indictment  is  not  given,  but  from  expressions  there  found, 
the  conclusion  seems  just,  that  only  domus  was  used,  and 
that  that  case,  which  was  greatly  considered,  was  one  in 
which,  under  such  an  indictment,  judgment  of  death  was 
pronounced  and  executed  long  before  the  Black  Act  was 
passed.  It  must  have  been  held  before  the  time  of  Lord 
Coke,  by  positive  adjudications,  (which  seem  to  have  been 
known  to  him,  although  his  references  do  not  point  them  out] 
that  the  tena  dwelling  house,  used  in  the  Statutes  of  H.  S, 
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and  P.  &  M.  was  well  expressed  in  an  indictment  for  burn-  Chaele8ton, 
ing  by  the  word  domus  ;  although  the  same  word  would  not    J*ni^^- 

serve  the  same  purpose  in  an  indictment  for  burglary.    It  is  ^^ "" ^ 

for  us  to  say  whether,  now  that  the  indictment  and  statutes       ^^^ 
are  in  the  same  language,  the  term  Aoi^^esignrjGes  exactly  the     Sutciiffc. 
same  as  dwelling  hotise.    By  establishing  that  the  burning 
of  a  house  is  felony  at  common  law,  we  are  authorized  to 
give  judgment  in  the  case  before  us ;  but  to  give  judgment  of 
death,  we  must  be  clearly  satisfied,  not  only  that  house  em- 
braces dwelling  house,  but  that  it  embraces  nothing  else  be- 
sides the  very  thing  that  the  statutes  designed  to  express  by 
dwelling  house.    We  can  take  nothing  by  intendment, 
as  was  long  ago  said  by  the  Judges,  in  holding  that   a  f" I*  Foster's  C.  L. 
description  of  the  offence  of  rape  could  not  dispense  with  the 
word  rapient^  used  by  the  statute  of  West.  2. 

If  there  can  be,  by  common  law,  no  felonious  burning  of  a 
house,  which  is  not  a  dwelling  house,  then,  perhaps,  from 
the  indictment  and  verdict  here,  a  necessary  inference  ariseo 
that  the  prisoner  has  been  found  guilty  of  burning  a  dwel- 
ling house ;  although|  even  then,  the  inference  would  not  be 
stronger  than  that  held  insufficient,  when  an  indictment, 
charging  that  the  defendant  "  voluntarily,  feloniously,  and  of 
his  malice  aforethought,  slew"  the  deceased,  could  not  avail, 
because  the  word  murdravit,  used  in  the  statute,  was  not  in- 
troduced. Dyer,  304. 

It  is  not  easy  to  ascertain  how  the  felony  of  wilful  burn- 
ing was,  by  the  common  law,  limited  and  defined.    Arson, 
by  modern  writers,  is  usually  said   to  be  an  offence  against  . 
the  habitation,  considered  especially  malignant  and  pernici- 
ous, because  of  the  terror,  confusion  and  risk  of  life  attend-  ' 
ing  it,  and  because  of  the  entire  destruction  of  property  which 
it  occasions,  and  the  immense  desolation  to  which  this  may 
extend.    So  far,  however,  as  either  the  motive  of  the  offend- 
er, or  the  terrific  and  destructive  consequences  of  his  act,  may 
be  regarded,  the  burning  of  a  building,  not  parcel  of  a  man- 
sion, may  be,  in  some  instances,  an  offence  of  greater  enorm- 
ity, than  in  others  would  be  the  burning  of  some  edifice  con- 
nected with  a  dwelling.  As  some  precise  rule  seems,  however, 
to  have  been  thought  necessary,  which  would  exclude  acts 
not  worse  in  motive  or  consequences  than  ordinary  trespasses, 
and  would  include  the  usual  cases  of  deep  malignity  and 
great  devastation,  it  has  been  laid  down  that  to  render  the 
burning  of  a  house  felonious,  it  must  appear  to  have  been 
parcel  of  a  mansion.    "  Not  only  the  bare  dwelling  house,  but  . «,    p 
all  out  houses  that  are  parcel  thereof,  though  not  contiguous     aaf"^"' 
thereto,  nor  under  the  same  roof,  as  barns  and  stables,  may         ' 
be  the  subject  of  arson."    "  If  a  barn,  stable,  or  warehouse, 
be  parcel  of  the  mansion  house,  and  within  the  same  com- 
mon fencei  though  not  under  the  same  roof  or  contiguous. 
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Charlbstow,  a  burglary  may  be  committed  therein.'*    Thus,  the  descrip^ 
Jan.  1850.    ^j^^j  ^jr  ^^^  house  which  may  be  the  subject  of  arsoti  is  pre- 
^     T^*"        'cisely  the  same  as  that  of  the  house  in  which  burglary  may 
5^       be  committed,  except  that,  in  the  latter,  the  curtilage,  home- 
Sutcliffe.     stall,  or  common  fence;  is  introduced.    Its  omission  in  the 
former  probably  arose  from  what  is  often  observed  by  wri- 
ters, that  nicety  as  to  the  subjects  of  arson  is,  in  England, 
rendered  unnecessary  by  the  Black  Act  and  subsequent  stat- 
utes.   Reference  is  continually  made  to  the  bead  of  burglary 
for  cases  decisive  as  to  arson  ;  and  if,  in  the  latter,  the  man* 
sion  is  extended  beyond  the  curtilage,  contiguity  is  indefinite, 
and  we  shall  find  no  limit  short  of  any  edifice  that  is  in  any 
way  used  by  an  inhabitant  of  a  neighboring  dwelling. 

But  agreeing^  as  the  writers  on  criminal  law  do,  in  the 
general  explanation  of  what  is  meant  by  hat^c^  in  the  defini- 
tion given  of  arson,  the  malicious  and  wilful  burning  of  the 
house  of  another,  tliey  all  concur  also,  that  by  common 
law,  the  burning  of  a  barn  filled  with  com  or  hay,  though 
not  parcel  of  a  dwelling  house,  was  felony ;  and  that  so  also 
1  Haw.  p.  c.  was  the  burning  of  a  stack  of  corn.    Lord  Coke,  in  his  chap- 
3  In8t^67  c  ^^^  ^^  burning  houses,  to  which  subsequent  writers  refer  for 
15.  '     authority,  declares  the  burning  of  a  barn,  not  having  corn  or 
hay  in  it,  nor  being  parcel  of  a  mansion-house,  not  to  be 
felony,  and  says,  "  the  offender  is  not  ousted  of  his  clergy, 
but  when  he  burns  some  part  of  a  mansion,  or  a  barn  with 
corn ;"  but  does  not  expressly  say  that  by  the  law,  as  it  then 
stood,  the  felony  of  burning  was  confined  to  the  mansion 
and  its  parcels,  a  barn  with  corn  or  hay,  and  a  stack  of  corn. 
On  the  contrary,  be  shows  by  reference  to  ancient  authors, 
Saxon  Lavs,  ^^^^  ^^^  common  law  felony  extended  to  the  burning.    In 
Athelstane,    2  Inst.  188,  in  his  exposition  of  the  Statute  West.  1,  c.  15,  he 
P'^ii»pR*"^®'Ci^es  the  same  authors,  and  says,  "  burning  of  houses,  &c. 
ton  14^- Fie- ^*^  felony  by  the  common  law,  as  appeareth  by  this  Act, 
ta,  Lib.       and  our  ancient  authors."    The  Act,   which  is  said  to  be  a 
C.^j  Minror,  rehearsal  of  the  common  law,  amongst  offenders  not  entitled 
^2*  sec.  li  •  *^  ^^^'>  enumerates  those  taken  pur  arson  (burning  generally) 
c! a) sec.  12;'  feloniously  done;  and  it  is  burning  without  distinction,  that 
'5^  Books,  3  Glanville  classes  amongst  crimes  punished  capitally,  or  with 
IL  7- 1  Qian-  ^^^^  ^^  member.    The  expressions  used  l)y  some  of  the  an- 
viile,' Lib.  14;  cient  authors  cited,  are  ambiguous,  as  crematio  domorum 
and  Lib.  i,c.  2.  in  the  year  book,  alienus  adas  in  Fleta,  tedorum  excesionis 
et  incendia*  in  the  translation  of  the  laws  of  the  Canute; 
Bracton  speaks  only  of  grain  and  mansions,  but  the  Mirror 
comprehends  in  the  felony,  all  burning  of  houses  or  goods, 

*  Note.  A  later  translation  is  ''  irntptip  in  domum  et  incendi' 
um.^^  The  original  Saxon  "  hus-brec  and  hoemet^^  seem  naturally 
to  be  rendered  house  breaking  and  burning.  Has,  house^  is  by 
philologists  derived  from  a  root  irhich  means  ta  cover. 


APPEALS  AT  LAW.  ^  401: 

done  in  the  time  of  peace,  feloniously,  for  mischief  or  revenge,  caablestok, 
By  the  ancient  common  law,  house  burning  seems  to,  have    '^"^-^^so. 
been  considered  a  species  of  hostile  aggression,  and  was  pun-  ' 


State 


▼. 


ished  as  crimen  laesae  magistratis.    A  Statute  8  II.  6,  c.  16, 
declarec^it  under  some  special  circumstances  of  aggravation,    SntcUfie. 
high  treason,  and  this  statute,  because  of  retrospective  opera- 
tion,  was  held  to  be  only  in  affirmance  of  the  common  law.^  h^^I]^' ^ 
Even  before'the  Statutes  of  H.  8,  the  year  book  11  H.  7,  1,  Foster's  C.t* 
shews  that  one  was  indicted  for  that  he  had  feloniously  by        ^^S. 
night,  burnt  a  barn,  and  because  it  wa&  adjoining  a  mansion, 
this  was  held  felony  by  the  common  law,  and  he  was  hung. 
It  is  impossible  now  to  say  when  the  ancient  law  on  .the 
subject  assumed  the  form  in  which  modern  writers  under- 
stand it  to  be  presented  by  Lord  Coke ;  or  what  influence 
statutes  which  never  were  of  force  here,  may  have  had  in 
moulding  it  to  that  form.    A  case  in  Plowden,  cited  in  3  Inst, 
shews  nothmg  material ;  and  Brehawls  case,  like  the  case  pf  ^1^?^  CoR. 
Lovd  V.  Hawthorn^  decides  only  that  the  words  "  he  burnt  my  aoj'Cro.  Eliz. 
barn,"  were  not  actionable,  because  a  barn  filled  with  corn        834. 
or  hay  could  not  be  intended  under  the  construction  then 
adopted  in  slander  of  words  in  mitiori  sensu,  a  construction 
which  would  have  equally  rendered  the  words  harmless,  be- 
cause they  did  not  necessarily  impute  a  malicious  burning. 
These  cases,  however,  even  more  strongly  than  a  single  ex- 

!>ress  decision  in  point,  shew  the  undoubting  sense  of  the 
earned,  in  the  time  of  Q^ueen  Elizabeth,  that  the  burning  of 
an  empty  barn,  not  parcel  of  a  mansion,  was  not  felony ; 
and  confirmed,  as  they  have  been,  by  the  concurrence  of  sub- 
sequent commentators,  may  well  be  opposed  to  any  de- 
ductions now  to  be  drawn  from  the  writings  of  ancient 
authors.  Atid  yet,  if  no  distinction  between  an  empty 
barn,  and  any  other  building  not  parcel  of  a  mansion,  caa 
be  supposed  to  have  grown  out  of  the  special  notice  ta- 
ken, both  by  the  common  law  and  the  statutes,  of  a  barn 
with  certain  articles  in  it,  and  if  we  look  to  the  law  of 
burglary  for  explanation  of  what  shall  be  considered  a 
parcel  of  the  mansipn,  it  is  hard,  in  this  country  of  large 
farms  and  wide  spaces,  to  adopt  law  which  would  con- 
fine felonious  arson  to  the  buildings  within  the  curti- 
lage, and  a  barn  outside,  having  therein  corn,  grain  or 
hay.  It  is  not  burglary,  if  the  house  entered  be  a  vacant 
chamber  in  a  building,  of  which  other  chambers  are  in  the 
occupation  of  a  tenant  under  lease ;  or  if  the  house  be  a 
centre  building  unoccupied,  though  the  wings  are  dwelling 
houses,  setting  fire  to  such  imoccupied  parts  of  a  building, 
would  fall  under  the  Black  Act ;  but  that  the  partial  destruc- 
tipn  of  those  parts  only,  by  malicious  burning,  would  not 
have  been  felony  at  common  law,  has  not  been  resolved.  aErst,  C,  L* 
These  and  similar  questions  have  been  excluded  from  con-  1020. 
46 
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Charlbstok^  sideration  in  England  by  statutory  provisions.    Our  law  is 
^  Jap.  1850.    strangely  insufficient,  if  every  building  which  it  would  not 
T'^        ^  be  burglary   to  enter,  may  be  burnt  without  dread  of  the 
y^       punishments  which  await  felony.    And  it  would   be  as 
SutcUffe.     sti'augely  inconsistent,  if,  when  the  Statute  37  H.  8,#nade  of 
force  here,  punishes  capitally  the  burning  of  any  frame  of 
2  Stat  477.   jijuber  prepared  towards  the  making;  of  any  house,  the  burn- 
ing of  a  house  erected  and  once  inhabited,  but  at  the  time  of 
the  offence  unoccupied,  should  not  be  felonious.    On  the 
other  hand,  the  inconsistency  is  not  much  less,  when  the 
burning  of  the  frame  is  capital,  and  the  burning  of  the  un- 
occupied house  only  a  felony  within  benefit  of  clergy  ;  and 
the  Statutes  23  &  25  H.  8,  would  hardly  be  held,  under  the 
term  dwelling  house,  to  take  benefi,t  of  clei^y  from  the  burn- 
ing of  an  unoccupied  house* 

It  has  been  argued,  that  even  if  the  burning  of  any  build- 
ing in  use,  was  a  felony  at  common  law,  a  building  not  par- 
cel of  a  mansion,  must  be  described  in  the*indictixient  by  its 
f>eculiar  designation,  as  a  malt  house,  cotton  house,  and  the 
ike,  and,  therefore,  that  house,  as  used  in  this  indictment, 
3Eaat460.  ^*^"»  ^^^^  verdict,  mean  only  dwelling  house.  There  are 
11  Leach,  261.  English  cases  which  hold  house  to  be  equivalent  to  mansion 
North's  case,  house,  but  those  cases  arose  under  the  Statute  of  Geo.  1, 
^^?'  ^'  '^^^^^  ^^  ^®  words,  any  house,  accompanied  by  others  that 
confine  the  signification  of  house,  there  used,  to  a  building 
inhabited,  or  designed  for  the  habitation  of  man.  If,  in  the 
passage  before  quoted  from  3  Inst.  Lord  Coke,  by  the  &c. 
following  barn,  intended  to  mean  (as  from  the  preceding 
matter  may  be  plausibly  maintained)  having  corn  in  it,  filled 
with  hay,  or  the  like,  according  to  the  circumstances  to  be 
shewn  by  proof,  then  he  appears  to  have  considered  dcmus 
alone,  sufficient  in  all  cases,  whether  the  building  burnt  was 
parcel  of  the  mansion,  or  was  a  barn,  not  parcel  of  the  man- 
sion, but  having  such  contents  that  the  burning  of  it  was 
felony.  In  Susannah  Minimis  case,  however,  whilst  the 
'^^^J'-^  Stat  9  Geo.  1,  was  held  to  have  done  away  all  distinctions 
between  full  barns  and  empty  ones,  and  between  day  time 
and  night  time,  it  seemed  to  be  the  opinion  of  all  the  Judges 
that,  supposing  it  to  be  necessary  that  there  should  be  hay 
<  or  corn  in  the  barn,  it  must  have  been  so  stated,  and  no  pro(H 
would  supply  the  want  of  such  statement  The  inference 
seems  fair  that,  if  the  burning  of  a  gin  house  or  other  build- 
ing, not  parcel  of  a  mansion,  is  felpny  at  common  law,  then 
that  law  considers  such  a  building  to  be  a  house,  and  the 
felony  is  sufficiently  charged  by  an  indictment  which  uses 
either  house  only,  or  house,  to  wit : — a  gin  house,  or  the 
like ;  but  that  to  oust  the  benefit  of  clergy,  the  indictment 
must  shew  that  the  burning  was  of  one  of  those  houses 
which  the  Statute  denying  clergy  particularly  mentions. 


^w*^ 
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The  appropriate  meaning  oi  house  may  be,  the  abode  of  Chablkston, 
man,  but  its  more  general  sense,  as  a  covering  or  place  of   ^^'  ^^^' 
shelter,  is  too  common  to  be  altogether  disregarded.    Why^        ^     '  "^ 
was  dwelling  prefixed  to  house,  in  rhe  Statutes  of  Henry  8,       ^^*® 
if  house  alone  would  have  expressed  the  same  meaning  ?  Sutcii^. 

It  has  been  suggested,  that  the  specification  was  intended 
to  distinguish  between  the  actual  apartments  of  abode,  and 
out  houses,  such  as  dove-cotes,  dog  Kennels,  and  cow  houses, 
which,  although  within  the  curtilage,  may  often  be  destroyed 
by  fire,  without  injury  to  the  dwelling.  For  destruction. of 
these,  the  higher  penalty  provided  for  security  of  the  habita- 
tion may  have  beea  thought  no  more  profier,  than  for  the  de- 
struction of  other  more  valuable  buildings  which  are  left 
with  less  protection,  if  the  felony  of  arson  extends  only  to 
the  dwelling  house,  and  buildings  parcel  thereof.  A  design 
to  burn  such  out  houses,  may  not  always  contemplate  injury 
to  the  dwelling.  Even  where  it  may  have  done  so,  the  acci- 
dental extinguishment  of  the  fire  before  the  dwelling  was 
reached,  may  well  make  a  difference  in  punishment,  in  like 
manner  as  a  murderous  battery  is  punished  less  than  a  mur- 
der, and  in  many  other  instances,  a  diversity  in  uncontrolla- 
ble consequences  widely  separates  acts  which  are  similar  in 
guilty  intent. 

It  has  been  again  suggested,  that  the  purpose  was  to  dis- 
tinguish the  burmng  of  any  parcel  of  a  dwelling,  from  that 
of  any  other  house — all  being  included  in  the  common  law 
felony ;  or,  at  any  rate,  the  burning  of  any  parcel  of  a  man- 
sion actuallv  inhabited,  from  the  burning  of  a  house  not  in- 
habited ; — tne  conmion  law  felony  embracing  all  houses  in- 
tended for  the  habitation  of  man. 

This  Court  designs  to  do  no  more  than  decide  the  question 
before  it.  The  observations  which  have  been  made,  are  in- 
tended only  to  shew  what  doubts  rest  upon  this  question. 
We  cannot  feel,  in  construing  the  Statutes  of  Henry  8,  that 
influence  of  the  Statute  of  H.  6,  ^never  of  force  here)  and 
decisions  under  it,  which  may  have  affected  opinions  before 
the  time  of  Lord  Coke.  We  are  not  relieved  by  decisions 
made  concerning  the  sufficiency  of  domtis,  when  indictments 
were  m  latin,  or  concerning  the  sufficiency  ofhmue^  under  the 
Statute  9  Geo.  1,  from  placing  the  words  of  this  indictment, 
and  those  of  the  statutes  which  deny  clergy,  together,  and 
inquiring  whether  they  are  the  same,  or  clearly  equivalent. 
Having  no  guide  but  the  common  law  and  the  statutes  of 
Henry  8,  we  cannot  perceive,  with  that  certainty  which  must 
be  attained  before  the  life  of  a  fellow  creature  be  taken,  that 
the  offence  described  in  this  indictment  is  included  in  the 
denial  of  clergy  made  by  those  statutes. 

The  prayer  for  benefit  of  clergy  is  then  allowed,  and  the 
sentence  for  felony  within  the  benefit  will  now  be  pronounced. 
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CHARLESToir,  As  that  hos  been,  by  our  statutes,  made  fine  and  imprisoD- 
,    •^•"-  ^®^-    ment,  the  case  of  the  prisoner  is  just  as  if  he  had  been  ia- 
*     T^       '  dieted  and  convicted  of  a  misdemeanor,  except  that  under 
^       the  right  of  challenge,  he  has  enjoyed  privileges  which  one 
Sutdifie.    accused  of  a  midemeanor  is  not  entitled  to,  and  that  for  a 
second  ofSence,  he  may  hereafter  lose  the  benefit  now  allow- 
ed to  him. 
Richardson,  Evans  and  Frost,  JJ.  concurred. 
Withers,  J.  absent,  from  indisposition. 

The  prayer  for  benefit  of  clergy  was  allowed,  and  the 
sentence  lor  felony  within  the  benefit  was  pronounced  by 
the  court. 

O'Neall,  J.  In  this  case,  I  difler  'from  the  Court  on 
the  question  of  jurisdiction,  and  hence,  it  is  my  duty  to 
give  the  reasons  for  that  opinion.  It  is  proper  to  state, 
as  preparatory  thereto,  that  although  the  prisoner  gave 
notice  of  an  appeal,  he  abandoned  it,  and  made  no  motion  in 
this  Court.  It  is  true  the  case  was  docketed,  but  the  prison- 
er's counsel  was  in  possession  of  the  report  of  the  Judge  be- 
low, and  if  he  had  not,  at  the  request  of  the  presiding  Judge 
here,  placed  it  in  his  possession,  there  would  not  have  been 
any  thing  of  the- case  in  this  court. 

I  agree,  that  where  a  prisoner  prosectites  an  appeal,  he 
brings  up  the  whole  case,  and,  in  such  a  case,  on  dismissing 
the  appeal,  it  is  our  duty  to  render  th6  final  judgment,  which 
the  court  below  would  have  done,  if  the  case  had  not  been 
removed  by  appeal.  This  has  been  the  practice,  uniform 
and  settled,  from  the  earliest  days  of  our  jurispnidence,  and 
having  often  concurred  in  its  exercise,  I  shall  be  the  last  to 
question  it.  But  the  case  before  us,  stands  on  entirely  difierent 
grounds.  The  motion  of  the  Attorney  Greneral  for  sentence, 
is  an  original  motion.  There  is  nothing  which  makes  it  the 
consequence  of  any  judgment  which  we  are  to  render.  It 
is  in  vain  to  say,  that  an  appeal,  not  prosecuted,  is  the  same 
as  a  motion  dismissed  by  the  Court.  It  is  sinaply  a  letting 
fall  of  all  proceedings  byway  of  appeal,  and  the  consequence 
is,  that  the  judgment  below  remains  undisturbed, 'and  must 
be  there  enforced.  For  there  is^he  record — and  here  it  can- 
not regularly  be,  only  when,  as  a  consequence  of  the  appeal 
prosecuted  and  dismissed,  the  duty  is  devolved  on  this  Court 
of  pronouncing  the  sentence; 

No  doubt  the  Court  of  Appeals,  called  the  Constitutional 
Court,  erew  out  of  rhe  conference  of  the  Judges,  on  points 
reserved  before  the  Constitution  was  adopted.  By  the  Con- 
stitution, the  Judges  were  to  meet  first  at  the  close  of  their 
circuit,  and,  by  the  amendment  of  1816,  at  such  times  and 
places  as  the  Legislature,  from  time  to  time,  should  direct, 
«  t<>  I^^^^r  A^t  motions  for  new  trial,  in  arrest  of  judgment,  and 


•  • 
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€wch  points  of  law  as  might  be  submitted  to  them.    This  ^f^^^fi^A''' 
clearly  gave  appellate,  and  no  olher  jurisdiction,  and  so  it^^"^'         ^ 
has  been  always  understcM[>d.    For  the  submission  of  even  a      "T^^TT 
mere  dry  point  of  law,  unconnected  with  an  appeal  case,  has         y^ 
never  been  tolerated.    The  Act  of  1824,  which  broke  up  the     SnteUffA 
Courts  of  Appeal  in  Law  and  Equity,  and  established  a  pjq^^^ok 
separate  Court,  in  its  first  section  declares  that  the  Court 
thus  established  shall  exercise  "appeKa^^jumdiC^ion."  The  70^^334 
Act  of  1835,  which  terminated  that  Court,  established  the 
Court  of  Appeals,  consisting  of  ten  Judges  of  Law  aiid 
Equity,  and  clothed  them  with  the  power  of  hearing  and 
determining  all  motions  which  may  be  made  for  new  trial, 
in  arrest  of  judgment,  and  such  points  of  Law  and  Equity 
as  may  be  submitted  to  them,  with  the  same  powers  now 
exercised  by  the  Court  of  Appeals.    That  court  experienced 
an  earlier  death  than  any  of  its  predecessors.    For,  in  the 
next  year  it  was  abolished,  and  this  Court  established  in  the 
following  words,  "Thatatt  appeals  from  the  Courts  of  Law  1^7  sut 
shall  be  heard  and  determined  in  a  Court  of  Appeals  con*        biO. 
listing  of  the  Law  Judges." 

After  this  review,  it  seems  to  me  plain,  that  the  authority 
which  this  Court  possesses,  is  appellate  merely ;  and  if  the 
case  be  not  here  as  an  appeal,  we  have  nothing  to  do  with 
it.  All  appeals  from  the  Courts  of  Law  are  to  be  heard  by 
us.  From  what  court  does  the  appeal  come  before  us,  as  to  . 
what  sentence  shall  be  passed  on  the  prisoner?  What  court 
has  decided,  that  he  is  or  is  not  entitled  to  clergy?  The 
answer  must  be  to  each  of  these  questions,  no  court  has 
passed  upon  the  matter.  It  seems  to  me  that  this  ousts  our  . 
jurisdiction.  I  suppose  it  would  not  be  pretended  that,  if  the 
Circuit  Court  was  now  in  session,  and  the  appeal  abandoned, 
(as  it  is)  the  sentence  could  not  be  there  passed ;  for,  in  such 
a  case,  the  letting  fall  the  appeal  would  leave  the  prisoner 
amenable  to  the  judgment  of  the  court  which  tried  him. 
That,  it  seems  to  me,  is  the  case  now.  But,  it  is  said,  it  would 
present  so  many  inconveniences  in  practice,  that  it  could  not 
oe  tolerated.  If  that  were  so,  still  I  do  not  perceive  how  we  , 
could  have  jurisdiction.^  Certainly,  mere  inconvenience 
never  clothed  any  court  with  a  power  which  the  law  of  its 
organization  did  not  give.  I  think,  however,  the  inconve- 
nience IS  altogether  in  fancy.  Take  this  case ;  the  prisoner 
is  remanded  to  the  circuit  for  sentence.  The  Judge,  on 
bringing  him  up  for  sentence,  hears  his  prayer  for  clergy, 
and  disallows  it — he  appeals ;  or  the  Judge  allows  it — and 
the  Solicitor  appeals — in  either  case,  the  appeal  brings  him 
and  the  sentence  here,  the  Court  hears  the  argument,  affirms 
or  reverses  the  judgment  below,  and  pronounces  the  sen-  . 
tence  which  the  Judge  below  should  have  pronounced.  This 
is  a  very  short  delay.  It  preserves  uniformity,  and  keeps  the 
Court  in  its  proper  character  of  an  appellate  tribunal. 
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Charlbstom,     As,  howerer,  a  majority  of  the  court  think  they  can  hear 

^  Jan,  1850.  ^  ^Yie  motion  for  sentence,  the  prayer  for  clergy,  and  accord- 

^         ing  to  the  result,  sentence  the  prisoner,  atkd  thus  end  the 

y^      matter,  I  have  no  objection  to  state  my  views  on  the  pris- 

fiutciifife.    oner's  prayer  for  clergy. 

That  the  offence  charged,  '^the  burning  of  a  house,^  is  a 
clergyable  felony,  is,  I  think,  perfectly  clear.  At  commoQ 
Jaw,  the  burning  of  any  house  was  (as  I  think)  a  felony.  In 
Fleta,  it  is  said,  **  Si  quis  cedes  alienoSj  nequitor,  ob  imfnidr 
Ham,  vd  praeda  causa,  tempere  pads,  cambusuiij  el  inde 
eonvictus  pruditper  apellum,  vel  sine^  capiteUi  debut  senien- 
iia  purvire.^'  (Selden's  Fleta,  book  1st.  chap.  37,  p.  54.) 
This  sentence,  translated  into  English,  is,  ''if  any  one  wicked- 
ly, for  enmity,  or  on  account  of  spoil,  shall  have  burned 
another's  houses,  and  has  been  thence  convicted,  either  by 
appeal  or  without,  he  ought  to  be  punished  by  a  capital  sen- 
tence*" This  is  a  clear  description  of  a  common  law  felony. 
^  It  is  observable  that,  in  it,  the  character  of  the  houses  burned 
does  not  seem  to  be  regarded. 
Part  3d,  chap.  I^  his  Institutes,  Lord  Coke  tells  us,  <^  burning  is  a  felony 
15,  C.  by  the  common  law,  committed  by  any  that  maliciously  and 
voluntarily,  in  the  night  or  day,  burneth  the  house  of  another." 
At  D,  he  tells  us  what  is  '^  the  house  of  another."  "  This  is," 
he  says,  ''  not  only  intended  of  inset  bouses,  parcel  of  the 
mansion  house,  but  to  the  outset  also,  as  barn,  stable,  cow 
house,  sheep,  house,  dairy  house,  mill  house,  and  the  like, 
parcel  of  the  mansion  house ;  but  burning  a  barn,  being  no 
parcel  of  a  mansion  house,  is  no  fdony ;  yet  if  there  be 
corn  or  hay  within,  the  burning  thereof  is  felony,  though 
the  barn  be  not  parcel  of  a  mansion  house.  But  the  offender 
is  not  ousted  of  his  clergy  but  where  he  burned  some  part 
of  a  mansion  house,  or  a  barn  with  corn."  This  autboriiy  is 
clear,  that  the  burning  of  houses,  other  than  the  dwelling 
house  proper,  is  felony.  Indeed,  I  think,  all  which  are  part 
and  parcel,  the  usual  incidents  of  a  dwelling  house,  and 
near  enough  to  it  to  put  it  in  danger  if  they  be  burned,  are 
to  be  regarded  as  included  under  the  general  term,  dwelling 
house,  used  in  the  Statutes  hereafter  to  be  noticed.  All  the 
reasons  apply  to  such  houses  as  well  as  the  dwelling.  The 
same  danger  to  life,  the  same  invasion  of  the  security  of 
home  and  its  comforts,  are  to  be  found  in  the  one  as  well  as 
the  other. 

Whether  that  be  so  or  not,  is,  perhaps,  not  important  now 
to  inquire.  Nor  is  it  of  any  consequence  whether  the  burn- 
ing of  an  empty  barn,  not  parcel  of  the  mansion  house,  be 
or  not  felony.  It  is,  beyond  all  doubt,  a  criminal  offence, 
ranking  as  a  felony  or  as  a  misdemeanor,  to  burn  the  house 
of  another,  and  since  the  Act  making  fine  and  imprisonment 
the  punishment  of  a  clergyable  felony^  there  is  no  difference 
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between  such  an  oiSence  and  a  misdemeanor,  unless  it  be  as  Charleston, 
to  the  consequences  of  a  second  oflence.  ^"^-  ^®^' 

If  the  burning  of  any  other  house  than  a  dwelling  house,  ^^        ^ 


State 


Y. 


is  an  oiTence  punishable  at  common  law,  (whether  the  crime 
ie  a  felony  or  misdemeanor)  it  is  clear  that  the  indictment,  to  Sutciiffe. 
oust  the  •  prisoner  of  his  clergy,  must  distinguish  between 
them.  For  the  charge  of  burning  a  house  would  not,  ex  fd 
ierminif  mean  a  dwelling  house,  from  which  clergy  is  taken 
away,  by  the  Stats.  23d  H.  8,  c.  I,  §3—25  H.  8,  c.  3,  §  3,-4 
&  6  P.  <SL  M.  c.  4.  It'might  mean  the  lesser  ofience.  As  I  un- 
derstand Criminal  Pleading,  the  offence  must  be  so  charged, 
tkat  the  court  will  know  what  judgment  to  gi^e,  without  re- 
sorting to  any  thing  extrinsic  of  the  indictment.  The  Stat- 
ue of  23  IL  8,  c.  I,  §3 — ^under  which  we  are  to  pass — uses 
the  words  "  dwelling  house," — any  one  convicted  of  burning 
a  dwelling  house  is  deprived  of  his  clergy.  The  Stat.  25  H. 
S  c.  3,  §  3,  which  undertook  to  extend  the  Statute  23d  H.  8, 
C.1,  §  3,  to  persons  standing  mute,  &c.  used  the  word  house, 
in  its  enacting  clause,  although  in  the  proem  it  had  used  the 
word  "  dwelling  house."  Taking  the  two  together,  I  suppose 
they  would  receive  the  same  construction,  that  is,  that  cler- 
^Y  was  taken  away  from  the  burning  of  a  dwelling  house ; 
md  this  certainly  becomes  more  plain,  when  the  Stat.  i&5 
P.  &  M.  c.  4,  is  referred  to,  which  takes  away  clergy  f;om 
iccessories  before  the  fact,  in  burning  a  dwelling  house. 

If  there  be  a  doubt  whether  clergy  be  taken  away  from  the 
>ffence  charged,  the  duty  of  the  Court  is,  to  give  the  crimi- 
nal the  benefit  of  that  doubt.  The  word  dwelling  house,  is 
now  of  a  certain  and  definite  meaning.  It  means  the  habi- 
tation of  human  beings,  where  they  gather  themselves  to- 
gether to  converse,  to  rest,  to  shelter,  to  eat,  and  to  sleep. 
The  wants  of  man  have  given  him  many  other  houses,  not 
necessarily  parcel  of  his  dwelling,  such  as  his  cotton  house, 
his  work  shop^  his  store  house,  his  lumber  house,  &c.  It 
cannot  be  that  the  term  house,  which  covers  all  these,  as 
well  as  a  dwelling  house,  i»  definite  enough  to  exclude  cler- 
gy. Nor  will  it  do  to  say,  the  evidence  must  giveT  it  the 
character  and  sense  of  a  dwelling  house.  For  if  that  were 
so,  it  would  be  constantly  subject  to  a  meaning  to  be  obtained 
outside  of  the  record.  I  am,  therefore,  satisfied  that  the 
prisoner  is  entitled  to  his  clergy,  and  the  Court  having  deci- 
ded that  the  case  is  properly  here,  I  have  no  doubt  the  court 
can  give  the  judgment  which  the  Court  below,  under  simi- 
lar circumstances,  have  given. 

( The  State  v.  Kitchens,  2  Hill,  612 ;  The  State  v.  Ad- 
dington,  2  Bail.  516 ;   The  State  v.  Duestoe,  1  Bay,  377.) 
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CHiaLESTON,  Moses  D,  Hyams  v.  Israel  Valentine. 

Jan.  1850.  ^ 

V  Sales  at  auction,  or  otherwise,  of  his  goods,  with  the  intent  to  defraud  his  ere- 

Hyams  ditors  out  of  the  proceeds,  is  such  a  fraud  as  the  law  contemplates,  and  wil 
Valentine  prevent  the  discharge  under  the  Insolvent  Debtor's  Act,  of  the  party  making 
such  sale. 

On  the  trial  of  a  suggestion  of  fraud,  where  defendant's  books  have  been  intro- 
duced, it  is  not  for  the  Circuit  Judge  to  instruct  the  jury  that  they  are  evidenc 
to  discharge  him.    The  jury  are  to  pass  upon  their  sufficiency  for  that  purpos. 

Any  fraudulent  device,  executed,  whereby  a  creditor  is  swindled  out  of  assets  jo 
which  he  is  entitled,  is  such  a  fraud  as  the  law  contemplates.  And  if  a  coutfe 
of  cunning  trickery  is  employed  to  effect  that  object,  the  jury  have  a  lightto 
track  the  fraud  through  the  circumstances  which  the  perpetrator  has  soughtto 
throw  around  it,  and  to  employ  for  that  end  the  test  of  common  sense,  in  «- 
rav^ing  and  weighing  the  circumstances,  well  proved/that  may  affect  thir 
jildgment. 

On  the  trial  of  a  suggestion  of  fraud,  a  verdict  of  ''  guilty  generally,"  where  ill 
the  grounds  charge  fraud  of  the  same  character,  is  sufficient. 

When  the  evidence  is  of  that  kind  which,  when  resolved  by  the  verdict  of  a  jury, 
it  is  impossible  for  the  Court  to  say  that  the  verdict  is  against  its  weight,  tlef 
will  not  interfere  with  the  verdict. 


Before  Withers,  J.  at  Charleston^  May  Term^  1849. 

REPORT  OP  THE  CIRCUIT  JUDGE. 

Hyams  had  caused  Valentine  to  be  arrested  on  mesne  pro 
cess  for  a  very  large  debt,  and  after  the  trial  of  the  case,  ob 
tained  judgment  against  him  for  a  sum  exceeding,  I  think. 
$16,000.  Valentine  had  filed  a  schedule,  containing  nothing 
but  his  wearing  apparel,  and  sought  relief  under  the  law  in 
behalf  of  insolvent  debtors.  A  suggestion  of  fraud  was  filed 
for  Hyams  against  this  schedule,  and  the  case  coming  before 
Judge  Evans  in  October,  1848,  resulted  in  a  mistrial.  Val- 
entine had  conducted  the  business  of  a  store  on  Edisto  Island, 
Hyams  being  a  partner  and  furnishing  the  capital. 

The  suggestion  contained  eleven  specifications,  the  pur- 
port whereof  was  as  follows  : 

1.  That  the  profits  of  the  business  on  Edisto  Island,  ac- 
'   cfojaing,  to" Valentine's  own  books,  amounted,  on  the  26th 

OTAVch;  1847,  to  $7,189  78,  increased  up  to  July  of  same  year 
$1,000  more,  which  was  not  set  forth  or  accounted'  for  in  his 
.  ••    schfedtile.  * 

2.  Thar  in  1847,  the  books,  kept  by  Valentine,  show  cash 
^ales  of  onl^  $805,  instead  ot  $2,000  ;  and  the  difference  had 
not  been  accounted  for  or  stated  in  the  schedule. 

'  3.  That-at'the  date  of  schedule,  V.  had  a  note  of  J.  Mikell 
for  $394,  Jiot  in  schedule,  or  accounted  for. 
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4.  That  on  or  before  the  31st  July,  1847,  he  had  part  of  Charleoton, 
stock  equal  to  $1,506  or  more,  and  by  fraudulent  entries  in^  Jan- 1850- 
his  books,  he  had  charged  the  same  to  have  been  sold  lo  one         ^ 

J.  Friedlander,  when  they  were  not  sold  in  good  faith,  and     ^y^* 
he  had^neither  accounted  for  nor  specified  them  in  his  sche-    Valentine, 
dule. 

5.  That  before  said  date  (31st  July,  '47)  he  had  caused  pur- 
chases on  credit,  in  his  name,  for  $1,506,  and  by  fraudulent 
entries  in  his  books,  or  otherwise,  be  had  so  dealt  with  said 
goods  that  neither  they  nor  the  proceeds  thereof  are  stated  or    - 
acco'mted  for  in  his  schedule. 

6.  In  September,  1846,  and  September,  1847,  he  made  pur- 
chases at  the  North  of  a  large  amount  of  merchandise,  more 
than  $8,000,  apparently  for  the  store  on  Edisto,  whereas,  they 
were  not  sent  to  the  Island,  but  to  Dick  &  Crews,  and  Dick, 
Holmes  &  Co.  at  auction,  to  defraud  his  creditors,  and  to  de- 
fraud them  he  forced  the  sales  at  auction,  to  their  fraudulent 
injury  $2,779  20. 

7.  That  on  31st  March,  1847,  he  received  $128  7.9  from  J. 
Mikell,  and  has  not  placed  the  same  in  his  schedule  or  ac- 
counted therefor. 

8.  That  on  the  22d  February,  1848,  he  had  entered  in  his 
books  $21  97  as  paid  to  Etiwan  for  freight,  whereas  no  such 
freight  was  paid  or  owing. 

9.  That  on  11th  August,  1846,  he  received  from  Hyams 
$386,  not  accounted  for  or  entered  in  schedule. 

10.  Because  on  1847,  he  had  a  note  of  John 
C.  Mikeli,  dated  1st  January,  1846,  for  $654  44,  not  account- 
ed for  or  mentioned  in  schedule. 

11.  That  his  schedule  does  not  contain  a  true  account  of 
his  whole  estate  and  effects. 

The  defence,  announced  by  Mr.  Petigru,  was  directed  to 
each  of  the  specifications,  and  was  substantially  as  follows : 

1st  specificatioil :  $1,018  14  should  be  deducted  as  then 
owing  by  defendant  himself;  $1,000  more  for  a  note  payable 
by  the  concern,  put  down  at  $4,000,  when  it  was  in  fact 
$5,000;  to  be  further  reduced  by  $635  56,  being  aggregate 
of  sums  paid  to  several  persons,  on  account  of  th  _ 
and  not  included  in  the  statement  showing  ^|]|^^1&%^l[Lj>  ^^ 
forth,  as  they  should  iiave  been  ;  all  which  woim^mlice  the  <i 
profits  to  $4,536  05,  instead  of  $7,189  75,  whiah  would  te  -  j 
shown  to  have  been  extinguished  by  profit  andn^fcl^cStjlliHlli 
arising  from  bad  debts,  loss  on  goods  sold  at  Auction] 
subsequent  expenses.  |l    TjIBBARTf- 

2d.  Was  traversed  as  untrue.  ^ 

3d.  The  note  of  Mikeli,  therein  referred  to,  had 
up — he  did  not  owe  it  all,  only  a  part  was  received — m 
received  were  not  credited  to  the  accounts  of  dealers,  but 
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Charlboton,  were  sent  to  Hyams,  and  n6ver  entered  on  Valentine's  book9| 
Jan.  1850.    ^^^  hence  the  mistake. 

"^       "^       '     4th,   iPriedlander,   who   was   defendant's   brother-in-law, 

*^^"*'      bought  goods  on  defendant's  credit  to  the  extent  of  $1,500, 

Valentine,  and  when  defendant  had  to  pay  for  them  he  entered  them  in 

his  books  as  sold  to  Friedlander,  because  defendant  had  to 

pay  for  them,  and  F.  owes  him  the  money. 

5th.  Was  only  a  variation  of  the  4th. 

6th.  Defendant  did  purchase  goods  and  sell  at  auction,  at 
a  loss ;  but  he  bought  them  at  the  instance  of  the  plaintiff, 
and  after  the  dissolution,  expecting  plaintiff  still  to  aid  him, 
who  did  not ;  and  there  was  no  fraud  in  this. 

Tth.  The  money  was  received  as  charged,  and  by  errar^ 
and  not  fraud,  it  was  not  entered.  It  was  the  same  transac- 
tion as  that  referred  to  in  3d  specification. 

8th.  The  freight  was  paid  by  defendant's  father,  acting 
as  his  agent,  and  his  account  would  show  it. 

9th.  $380  were  received  from  plaintiff  by  defendant's  fa- 
ther, who  applied  it  as  agent — but  defendant  was  in  New 
York,  and  though  not  entered  in  the  book,  it  was  no  fraud  of 
defendant,  since  he  was  absent. 

lOlh.  The  note  therein  referred  to  was  Mikell's"  note,  en- 
dorsed by  defendant  to  raise  money  from  Mairs  ;  it  belonged 
to  Mairs  and  not  to  defendant,  and  his  representatives  have 
demanded  it. 

From  this  abstract  of  the  nature  of  thd  attack  and  defence, 
some  idea  may  be  gathered  of  the  points  in  controversy,  and 
the  testimony  perhaps  better  comprehended.  It  was  volumi- 
nous— often  had  reference  to  Valentine's  books,  and  other 
statements  and  papers  used  on  the  trial,  but  not  now  acces- 
sible— the  trial  was  tedious,  ardently  conducted,  and  howe- 
ver laborious  the  task  may  be,  I  am  not  sure  that  I  can  escape 
the  labor  of  reporting  the  testimony,  if  I  look  to  the  satisfac- 
tion of  the  parties  and  the  difficulty  of  otherwise  placing  the 
Court  of  Appeals  in  possession  of  the  case.  The  result  was 
calamitous  to  the  defendant,  worse  than  death,  said  his  coun- 
sel, and  perhaps  I  had  better  err,  if  at  all,  on  the  safe  side ; 
wherefore  I  report  the  testimony  as  follows : 

For  Plaintiffs  (Hyams.) 

John  Bums:  I  have  been  plaintiff's  book-keeper  and  clerk 
for  fourteen  years.  In  1844  plaintiff  made  a  limited  copart- 
nership with  Valentine  for  five  years.  Plaintiff  to  put  in 
$5,000 ;  defendant  to  carry  on  business  on  Edisto  Island. — 
The  partnership  ended  in  May,  1847.  Defendant  often  ren- 
dered a  statement.  In  March,  1846, 1  took  one  of  the  state- 
ments of  the  business  from  defendant's  books,  he  supervising 
aiid  assisting.    (This  statement  was  exhibited.)    The  result 
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vas  a  balance  of  assets  over  all  the  liabilities  of  $6,649  21,  ^^^^^^^^> 
the  item  of  stock  then  being  $9,571  54.    This,  defendant^  Jan.i850.  ^ 
acknowledged  to  be  correct,  and  frequently  said  the  business^    "^ 
■was  profitable.    In  March,  1847,  I  took  another  stateipent  in     °y^^^ 
the  same  way.    The  summary  showed  a  clear  profit  of  $7^-   yftlentine. 
189  78.    On  the  31st  July,  1847,  Samuel  Valentine,  defend- 
ant's father,  showed  an  additional  profit  of  $1,000;   (his 
statement  was  produced,)  it  represented  the  probable  profit 
on  sales  from  March  26  to  July  31,  of  $1,000. 
Items  of  account  taken  in  March,  1846 : 

Stock,  $9,571  54;  houses,  &c.  $1,000;  three  ) 

horses,  $200;  one  buggy,  $70 ;  one  dray,  >      $11,076  54 
$35  ;  cash  $200 ;— aggregate,  ) 

Add  amount  on  notes  due  ...  22,139  97 

33,il6  51 
Liabilities,  total  -        -  26,567  30 

Balance  —  -        -  $6,649  21 

At  this  date,  Friedlander  was  neither  debtor  nor  creditor^ 
according  to  the  statement,  (defendant's  books  were  here  pro- 
duced.) Stock  was  taken  in  detail ;  stock  was  estimated  at 
cost,  referring  to  private  mark?.  When  the  second  statement 
W8LS  made,nu  March,  1847,  stock  was  estimated  in  the  same 
way,  and  Ihe  following  result  appeared  : 

Assets:  Debts  due  to  concern        -       .        -  $35,357  96 

Stock 9,660  51 

Cash 18  58 

Goods  in  hands  of  Tobias           -        -  200  00 


Total $45,237  04 

Liabilities :  Ac't.  due  by  defendant    $4,080  99 
Notes  payable  -        8,876  91 

M.  D.  Hyams's  ac't.        25,189  36 

38,047  26 


Balance  to  profit       -        -        -        $7,189  78 

At  this  time  Friedlander  appeared  to  be  creditor  for  $322 
93. 

On  the  6th  May,  1847,  parties  determined  to  dissolve  the 
copartnership.  Nothing  was  said  about  the  insolvency  of  the 
concern,  nor  was  there  any  contradiction  of  the  statement,  (as 
above.)  Hyams  was  to  take  for  his  investments  Valentine's 
note,  and  he  gave  it  April  6,  1847,  for  $28,173  72,  with  legal 
rate  of  interest  from  date,  for  value  received.  I  never  heard 
of  any  difficulty  in  the  concern  until  shortly  before  Valentine's 
assignment,  (he  meant  an  assignment  to  Bancroft,  hereafter  to 
be  spoken  of)    Meantime  he  carried  on  the  business  on  Edis« 
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CHABLcsToir,  to.    I  saw  defendant  once  or  twice.  On  the  eve  of  the  assign- 
Jan.  1850.    ment  (to  Bancroft)  plaintiff  directed  me^to  demand  the  defend- 

^ ^  ant's  books  for  examination,  and  at  6  in  the  evening  I  so  said 

^y"""  to  defendant,  and  told  him,  if  satisfactory,  plaintiff  would  ac- 
Valentine.  cept  the  offer  that  had  been  made.  He  said  the  books  had  to 
be  given  up  the  following  morning  at  12,  and  I  could  have 
them  till  then.  I  said  I  could  not  examine  them  in  that  time ; 
he  took  them  away  and  no  examination  was  made.  Friedlan- 
der  was  then  present,  came  with  defendant,  and  they  consult- 
ed. I  could  not  have  examined  the  books  in  the  time  allow- 
ed. (Here,  Burns'  attention  was  called  to  entries  in  Day  Book 
and  Leger,  to  J.  Friedlander,  (defendant's  brother-in-law.) ,  In 
day  book,  "31  July,  1847;  J.  Friedlander,  to  merchandise 

"  To  amount  of  goods  delivered  him  to  date,  $1,506  00" 
Leger,  same  item,  July  28, 1847 :  To  merchandise,  1,506  00." 
Witness  said  this  last  entry  seems  to  him  to  have  been  scratch- 
ed out,  to  wit,  the  month,  day,  and  sum,  and  the  reference  to 
the  page  of  day  book.  In  leger,  at  p.  365,  the  original  entry 
seems  to  have  been  $100  33,  scratched  out  and  entry  of  1,606 
made  instead,  to  credit  of  merchandise.  The  entry  in  day 
book,  "  July  31,  1847,  J.  Friedlander,  to  merchandise-  to 
amount  of  goods  to  date,  $1,506,"  does  not  seem  to  have  been 
made  at  the  date  set  to  it — was  not  made,  I  think,  on  that 
day.  The  effect  of  these  entries  was  to  convert  so  much  of 
assets  into  a  debt  due  by  Friedlander,  who  was  a  jobber  in 
dry  goods  in  Charleston,  and  failed  in  December,  '47,  or  Jan- 
uary, '48. 

Cash  sales  as  shown  by  Valentine's  books ;  viz : 
In  1845,  $1,770 ;  1846,  $2,477 ;  1847,  only  t805.  I  dorft 
know  why  cash  sales  fell  off.  In  '45  and  '46  cash  sales  were 
entered  monthly.  In  1847,  three  or  four  entries  composed 
them — not  entered  monthly  that  year ;  one  entry  was  of  a 
large  sale.  Defendant  had  a  note  of  Mikell  for  8394,  and  that 
note,  among  others,  he  delivered  to  plaintiff.  He  wrote  for  it, 
Nov.  30,  1847,  desiring  that  and  the  notes  of  Seabrook  and 
Baring  to  be  sent  by  steamer  Etiwan — said  Adm.  of  Mikell 
wanted  to  pay  it — that  he  would  try  to  get  endorser  on  Bar- 
ing's, and  would  send  notes  or  cash ;  would  arrange  the  mat- 
ter. Mikell's  note  was  sent  and  I  never  heard  more  of  it 
Entry  in  day  book  :  "  31  March,  1847 :  cash  Dr.  to  John  0. 
Mikell,  amount  paid  this  day,  bill  to  1st  January,  1847,  $12J 
79."  I  don't  find  this  entry  at  all  in  the  cash  book  or  else- 
where. 

On  the  11th  August,  1847,  H5rams  paid  to  Saml.  Valentine, 
defendant's  attorney,  $386,  not  to  be  traced  in  defendant's 
books. 

Cross-Examined,  Defendant  owed  to  plaintiff  the  amount 
for  wliich  he  gave  his  note.  It  was  balance  due.  Before  it 
was^iven,  Hyams  received  notes  from  time  to  time  on  Edis- 
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to  people,  which,  when  paid,  were  a  credit  on  defendant's  Chahlbstow, 
due  bill.    None  were  received  till  long  after  the  business  was  ^  Jap.^850.  ^ 
begun  in  October,  1844.    (The  witness  proved  two  agree- ^    ~^        ' 
,  ments  of  partnership  between  the  parlies^  of  which  I  have  only     ^y^' 
very  summary  notes.    The  first  was  of  date  30th  July,  1844 ;    Valcilune. 
declared  a  limited  copartnership  to  have  b^en  that  day  form* 
ed.    Plaintiff  had  contributed,  in  cask,  $2,010 ;  defendant, 
$500,  and  was  to  conduct  the  business — to  open '  store  in 
count/y,  at  some  proj)er  place — hire  clerks,  &c.  each  to  have 
one  half  the  profits,  and  other  special  terms  declared  ;  to  con- 
tinue three  years.    Burns  said  the  $2,010  was  paid  ;  defend- 
ant went  to  New  York,  bought  goods,  and  opened  a  store  on 
Edisto  Island.    After  that  a  regular  agreement  was  made 
and  advertised,  the  first  was  not.    The  final  agreement  was 
produced,  or  a  copy,  and  referred  A.  A:  1837 ;  summary  of  it ; 
business  to  be  conducted  on  Edisto  Island,  under  the  name 
of  I.  Valentine ;  stock  to  be  so  and  so ;  defendiEint  general 

Sariner ;  plaintiff  has  contributed  $5,P00 ;  to  commence  1st 
Fovember,  1844,  and  continue  4'  years — refers  to  previous 
agreement  of  October,  1844.  Hyams's  object  declared  to  be 
to  assist  Valentine,  to  the  end  that  Hyams's  sons  should 
afterwards  become  partners ;-  agre&d  that  partnership  should 
terminate  1st  January,  1847,  at  plaintiff's  option,  when  plain- 
tiff's sons  might  become  partners ;  if  then  ended,  the  new 
partnership  should  be  formed,  and  profits  equally  divided — 
the  plaintiff  to  have  6  per  cent,  on  money  to  be  advanced  to 
new  firm,  and  on  that  already  advanced  ;  dated  Sept.  22d, 
1845.  This  agreement  had  been  recorded,  and  the  proper 
oath,  according  to  statute,  required,  taken  by  Valentine,  in 
which  it  was  sworn  that  the  $5,000  had  been  paid  in  cash. 
Burns  proved  two  letters  from  Hyams  to  Valentine ;  the 
first;  dated  2lst  March,  1846,state  d  that  he  (Hyams)  had  sent 
Burns  to  take  stock  and  regulate  the  books,  and  report — af- 
terwards, said  Hyams,  I  will  come  myself— hope  we  may 
not  have  to  close  business,  but  that  collections  may  warrant 
its  continuance.  The  other  was  of  11th  February,  1846,  (is 
it  not  1847?)  in  which  Hyams  said,  I  note  your  remarks  as 
to  c6llections — nothing  certain — when  you  have  notes  I  will 
send  some  one  to  regulate  the  books,  and  will  then  form  a 
judgment  as  to  closing  or  continuing ;  will  soon  determine. 

Burns  was  then  examined  as  to  certain  items  that  entered  . 
into  the  balance  of  profits  ($7,189  78)  formed  in  March,  1847. 
He  said  one  item  going  to  make  up  that  amount  was  defend- 
ant's account  for  $1,018  14;  that  among  the  liabilities  was  J. 
B.  Seabrook's  note  stated  as  4,000,  whereas  in  leger  and  bill 
book,  examined  in  court,  that  note  was  entered  as  being  $5,000, 
and  when  the  note  itself  was  produced  it  was  for  $5,000,  and 
no  credit  appeared  on  it.  In  the  day  book  was  entered  as 
due  by  Wm.  Seabrook,  .110  11.    Same  item  in  Jeger,  p.  41, 
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Chableston,  was  stated  to  be  $111  10.    Burns  said  that  no  debts  against 
Jan.  1850.    ^^le  concern  were  taken  in  the  statement  in  favor  of  H.  G. 

V ^        'Street,  nor  G.  H.  Milnor,  nor  L.  Fabian.    Burns  said:  In  my 

Hjwns  statement  the  expense  account  is  set  down  at  $2,541  00 ;  that 
Yalemine*  account,  as  in  the  legernow,  i.  e.,  up  to  January  21,  1848,  is 
$6,798  89,  (of  which  Valentine  contended  $2,013  76  were 
incurred  prior  to  and  above  and  beyond  the  sum  embraced  ia 
Burns'  statement.)  Burns  said  the  leger  contained  no  state- 
ment of  notes  taken  by  Valentine;  accounts  were  all  open;  nor 
did  Hyams  enter  on  his  leger  the  notes  he  received  from  Valen- 
tine. When  parties  settled,  Hyams  took  V.'s  note  for  all  he 
had  advanced  and  interest,  with  no  reference  to  profit.  Ia 
my  statement  I  charged  the  concern  with  items  not  on  the 
books,  but  which  the  defendant  said  were  due ;  to-wit :  VaU 
entine's  salary,  $460 ;  freight  to  $72,  to  Etiwan,  $60 ; 

Hanahan  for  rent,  $200 ;  John  Lewis  for  wages,  $60,  ($842.) 
All  debts  to  concern  were  considered  good.  .  I  thought  the 
books  right  and  the  amount  of  profits  real.,  't^otal  sales  by 
Valentine  from  beginning  to  March,  1847,  were  $54,580  65. 
Hyams  looked  to  aefc.'s  assets  ior  the  chance  of  payment  of 
his  note. 

{In  Reply.)  Hyams  had  then  $12,000  worth  of  notes. 
They  now  appeared  entered  on  defendant's  books  as  bills  Fb- 
ceivable  $11,625  10.  The  statement  I  made  of  them  corres- 
ponds in  the  main  with  the  book.  (An  entry  in  the  day  book, 
December,  1847,  to  expense  account,  Burns  said,  did  not  seem 
to  be  in  same  hand  writing  as  the  foregoing  and  following 
pages.) 

Valentine  assigned  to  Bancroft  all  the  remaining  notes. 
Seabrook's  note  for  $5,000  was  held  by  Bancroft,  and  these 
were  discount  against  the  account  of  Bancroft,  In  that 
account,  in  leger,  B.'s  debt  was  $610  68,  credit,  $5,388  62. 
In  Fabian's  account,  she  is  credited  with  a  note  and  some 
cash  items  and  an  account  $121  85.  When  I  said  notes  were 
not  credited  in  leger,  I  meant  Valentine  had  not  credited 
these,  the  notes  Hyams  held.  I  would  charge  a  bread  bill  as 
expense.  I  took  down  all  additional  items  of  expense  that 
Valentine  said  would  have  to  be  paid. 
Valentine  turned  over  to  Bancroft,  of  assets,  $16,720  25 
Whole  amount  of  assets  in  my  account,  45,237  04 

Difference, -        $28,516  7» 

Deduct  notes  turned  over  to  Hyams,    -        -  14,967  00 

Balance  of  assets  according  to  my  account,  $13,549  79. 
Valentine  has  given  no  account  of  this  last  balance  that  I 
know  of,  though  I  have  not  taken  pains  to  inquire. 

It  appeared  in  evidence  from  Sandiford  Holmes  that  he 
had  been  engaged  in  a  business  such  as  Valentine's  on  Edis- 
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ta  for  14  years ;  that  the  dealers  there  were  remarkably  sub-  Charustok, 
stantial ;  wiih  a  little  care  bad  debts  need  never  be  contracted.    ^*°'  *®^' 
His  cash  sales,  having  no  competitor,  were  from  $25  to  $30 '^       '^ — ^ 
per  day — would  he  a  poor  business  that  did  not  produce  $10.     ^7^* 
From  15  to  20  per  cent  profit  reasonable.     He  went  there   Valentine, 
again  in  '47.    He  considered  only  Milnor  and  Valentine  com- 
petitors.   The  Streets  were  there,  but  he  did  not  regard  them 
competitors — and  Fabian  sold  bread  and  cake  &c.    His  sales 
had  reached  $45,000  per  year,  would  average  $35,000.    To 
jW.  Bs  Carroll,  Valentine,  in  Oct.,  1847,  said  that  he  had 
done  a  very  profitable  business^  had  cleared  between  $20  and 
$30,000 — that  cash  business  would  embrace  about  \  of  the 
gross  sales,  but  did  not  say  his  had  done  so — said  his  sales 
would  be  safely  rated  at  from  $35  to  $40,000,  and  profits 
were  large.    Mr.  Carroll  thought  from  30  to  35  per  cent,  profit 
could  be  had  when  Valentine  was  there.    He  knew  the  com* 
munity  well,  and  no  bad  debts  need  ever  be  made  with  the 
residents. 

E.  jB.  Crews^  (of  firm  of  Dick  ifc  Crews,  auctioneers.  We 
received  goods  from  Samuel  Valentine ;  sold  onco  on  account 
of  Friedlander,  and  again  on  account  of  Saml.  Valentine. 
Most  of  the  goods  came  from  New- York.  We  sold,  I  con- 
jecture, between  3  and  $4,000  worth  at  a  loss,  of  15  to  25 
E^r  cent.  Loss  on  all  sold  by  Dick  &  Crews,  and  Dick  &, 
olmes,  as  I  remember,  was  about  $5,000.  One  lot  (ker- 
seys) was  bought  by  Valentine  in  July,  1847,  sent  to  Charles- 
ton by  agreement  with  me,  and  sold  at  a  loss  of  some  $200 — 
shipped,  I  think,  to  the  care  of  Friedlander;  did  not  go  to 
store  on  Edisto— Sold  in  1847  and  spring  of  1848.  Goods 
sold,  cost  in  neighborhood  of  $10,000.  I  thought  Valentine 
was  the  owner  of  the  goods  he  bought  in  New- York.  Mo- 
ney  was,  however,  paid  to  his  father  just  before  defendant's 
failure.    I  advised  Valentine  to  send  the  kerseys  to  auction. 

We  made  advances  to  Samuel  Valentine  and  were  forced 
to  sell  to  be  reimbursed. 

The  agent  of  the  steamer  Etiwan  said  that  there  was  no 
entry  on  the  books,  on  the  22d  February,  1848,  for  ^21, 
freight,  as  paid  by  either  of  the  Valentines.  Such  a  sum 
would  have  covered  the  transportation  to  Edisto  of  a  large 
lot  of  goods,  the  charge  being  6  cents  per  foot.  Freight  to 
1st  January,  1848,  was  paid  by  defendant.  Samuel  Valentine 
generally  settled  the  freight  for  the  Edisto  store. 

Edward  N,  Fuller  of  Edisto,  answered  to  the  soundness 
of  the  dealers  at  Valentine's  store — and  that  he  did  a  profita- 
ble business,  as  other  stores  did — told  him  once,  before  he  left, 
he  supposed  there  were  over  $40,000  due  to  him  on  Edisto. 
He  said,  after  John  C.  Mikell's  death,  his  estate  owed  him 
for  balance  of  acceptance,  for  mechanic,  a  note  and  an  open 
account ;  mentioned  the  amount,  I  think,  7  or  $800.    I  had 
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CBARLtarow,  such  conversation  twice  with  defendant.    Mikell  died  in 

^  Jan.  1850.    Jhqq^  1347^     (je  sai^  nothing  as  to  his  being  Mikell's  en- 

^"^"^    "^        'doiser  for  accommodation,  nor  of  Mikell's  debt  being  due  to 

H^^mt     Mairs — spoke  of  debts  as  being  due  to  hiny— nothing  said  as 

Yalentuie.    to  Mairs. 

James  W.  Gray,  (Master  in  Equity,)  spoke  of  a  note,  ren- 
dered to  his  office,  of  John  C.  Mikell,  for  $654  24,  dated  1st 
January,  1846,  payable  on  or  before  1st  January,  1847,  lo  L 
Valentine  or  order,  endorsed,  without  date,  by  payee,  to  L, 
Mairs  or  order  for  value  received— I  called  in  claims  against 
estate  of  Mikell,  and  L.  Mairs  rendered  this  note — ^swore  it 
was  his  property ;  defendant  and  his  father  have  appeared 
before  me  to  establish  the  same.  Mairs  swore  he  lent  the 
money  for  the  note  (which  was  contested  as  a  forgery  and 
on  account  of  minority,)  and  presented  also  an  account  for 
$280  96,  charged  "  estate  of  Mikell  to  I.  Yalentine,"  and  en- 
dorsed 21  February,  1848,  by  Valentine  to  Mairs, 

J.  J.  Mikell :  am  a  brother  of  John  G.  Mikell,  who  died  in 
1847,  worth  about  $35  or  $40,000,  not  embarrassed.  Debts 
rendered  from  7  to  $8,000.  John  G.  was  of  age  in  March, 
1846,  and  could  have  had  $1,000  the  January  before,  if  he 
had  applied  to  me,  and  he  knew  it.  I  never  saw  him  at  de- 
fendant's store,  and  was  surprised  to  hear  he  owed  defendant 
any  thing.  I  lived  about  five  miles  from  store,  though  not 
often  there;-  always  thought  it  a  profitable  business.  I  met 
Valentine  in  1846  and  7,  in  New- York.  I  bought  a  service 
of  silver,  and  he  said  he  could  cash  a  draft;  and  he  did  for 
$100,  which  I  drew  on  Gharleston ;  this  was  in  1847.  I  dealt 
with  him,  and  thought  he  sold  at  quite  a  moderate  profit. 

Wm*  EddingSj  a  planter  on  Edisto,  concurred  with  other 
witnesses,  as  to  Valentine^  profitable  business,  and  the  re- 
sponsibility of  customers.  He  said:  In  February,  1848,  I 
paid,  I  think,  $700  to  Samuel  Valentine  for  goods  bought  of 
defendant.  I  paid  also  in  February  another  due  bill  to  de- 
fendant for  $419 ;  I  bought  the  goods  for  the  due  bills,  and 
defendant  said  he  dealt  with  me  on  moderate  terms.  I  sup- 
pose I  paid  from  15  to  20  per  cent,  on  Charleston  prices.  I 
scrupled  about  paying  to  Samuel  Valentine,  (it  was  after  the 
assignment  to  Bancroft,)  but  he  said  he  held  the  paper  and 
defendant  had  not  assigned  all  the  papers.  I  speak  of  the 
last  payment  of  $700  which  was  made  in  1849 ;  the  $419 
were  paid  before  the  assignment. 

Chi.  Jos.  Whaley,  had  bought  plains  in  Nov.  or  Oct.,  1847, 
from  defendant,  as  cheap  as  those  he  bought  of  Lawton.  In 
Nov.,  1846,  he  paid  $292  22 ;  in  March  (22d)  he  paid  $43  59; 
May  25,  1847,  $99  18 ;  January  7,  1849,  $47  64,— $482  43. 

DEFENCE. 

'Plaintiff's  leger  was  introduced  to  show  that  his  advance- 
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merits,  as  entered  there,  up  to  7th  November,  1844,  were  %L-  CHAttwroK, 
062  39.  ,         .         .»,     j^.,850, 

E.  W,  Bancroft  (assignment  by  Valentine  to  him  produced,  *  ^ 
dated  29th  February,  1848,  included  all  his  debts,  monies,  ac-  °^* 
counts,  books  of  account,  <kc.  in  trust,  1st.  to  pay  expenses ;  2d,  Valentine*.' 
to  pay,  rateably  and  in  proportion,  persons  named  in  schedule 
A.  3d  next,  those  named  in  scheidule  B.  and  others  rateably, 
on  condition  that  each  should,  by  lOth  April  following,  exe- 
cute release.  Remainder,  after  payment  of  all  creditors,  to 
go  to  assignor.  Hyams  is  in  schedule  B.)  All  the  creditors 
accepted  but  Hyams.  Valentine  was  pressed  for  assignment 
to  escape  vigorous  proceedings — agent  of  creditors  abroad  in- 
sisted on  its  being  completed.  It  embraced  about  $16,720. 
His  debts,  according  to  his  books,  were  about  $22  or  $23,000, 
including  Hyams ;  to  New  York  creditors,  from  $9  to  $  1 0,000 ; 
Charleston  debts,  exclusive  of  plaintiff's,  about  $1,800 ;  defi- 
cit, $6  or  $7,000 ;  sales  on  Edisto,  according  to  books,  about 
i$60,000,  exclusive  of  auction  sales.  I  have  examined  books 
in  settlements,  and  have  no  cause  to  suspect  them.  Defend- 
ant's note,  favor  of  Jas.  B.  Seabrook,  at  6  months,  for  $5,000, 
dated  12th  January,  1847,  was  paid  after  two  renewals.  De- 
fendant came  to  Charleston  and  said  he  was  in  trouble.  I 
had  a  claim  of  my  own  and  two  for  triends  in  New  York,  ^ 

about  $3,000  in  the  aggregate.  He  said  he  could  not  pay, 
but  could  get  endorsers  ;  afterwards  brought  the  above  note ;  r 
I  gave  him  a  receipt  for  it,  dated  19th  January,  1847,  specify- 
ing that  the  note  was  to  be  appropriated  to  pay  several  de- 
mands mentioned,  and  for  $1,000  worth  of  goods  which  he 
was  to  take  out  of  my  store ;  and  in  this  way  he  got  $4,000 
cash  for  the  note,  and  $1,000  in  goods,  which  he  was  to  have 
as  he  wanted.  At  the  time  he  told  me  to  let  Friedlander  have  ' 
some  of  the  goods,  and  he  did  get  perhaps  the  larger  part..  I 
had  some  doubts  of  the  responsibility  of  the  concern  at  the 
time.  I  find  Edisto  the  hardest  place  to  collect  money  I  ever 
knew,  that  is,  the  people  are  slow.  Fearing  defendant's  busi- 
ness, I  required  some  security  from  him  from  six  months  after 
he  began.  A  deficiency  of  $6,000  in  such  a  concern  would 
not  be  remarkable  for  Charleston.  Thought  creditors  said  no- 
thing about  the  assignment,  heard  no  dissatisfaction  express- 
ed. I  never  made  a  test  examination  of  the  books — doubt  if 
they  could  be  balanced.  Notes  defendant  owed  to  me  were 
for  goods  bought  from  me ;  were  packed  for  country  use,  and 
I  think  none  of  these  were  sent  to  Friedlander.  Defendant 
said  Seabrook  endorsed  for  his  accommodation.    Defendant 

1)aid  note  before  the  assignment — about  $2,000  have  been  col- 
ected — 40  per  cent,  paid  to  the  Charleston  creditors,  none  to 
the  New  York  creditors.    I  got  another  note  for  $995  from 
defendant,  on  19th  January,  1847,  in  favor  of  M.  Lewis  & 
Co^  and  by  them  endorsed,  I  thought,  for  his  acconmiodation. 
47 
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OiMfcUTOv,  For  this,  defendant  giot  the  money  upon  discounting  the  note« 
Jan.  1850.    Pnedlander  failed — went  to  California,  poor ;  was  engaged  in 

"^       -         buying  soods  for  St.  Augustine,  when  the  above  transactiona 

\"     occurred.    He  compronuised  at  20  per  cent,  and  I  accepted. — 

¥dkittiae.    Most  of  the  demands  assigned  by  defendant  are  in  attorney's 

bands  for  collection. 
^  Abram  Tobias :  I  sold  goods  for  Hyams  &  Valentine :  Ta- 

lentine  pot  them  in  my  store,  with  concurrence  o^  Hyams,  to 
be  sold  at  auction.  Loss  iDrom  invoice  price,  as  rendered  lo 
mef  (and  I  suppose  6  or  10  per  cent  had  been  put  on  previous 
cost)  was  about  $1,300,  including  my  commissions.  One  sale 
was  in  December,  '46,  one  in  February,  and  another  in  April, 
^47.  Hyams  said  Valentine  had  bou^t  goods  at  the  north 
which  he  did  not  wish  him  to  buy,  but  as  be  had  bought,  he 
desired  me  to  have  charge  of  them,  and  the  proceeds  to  be  ap- 
plied to  the  debts.  Valentine  put  them  in  my  hands,  and 
sometimes  the  one  and  sometimes  the  other  received  the  pre- 
ceeds  and  paid  them  on  notes  in  bank.  Some  of  the  goods  out 
of  $4,700  ($140  worth)  were  sent  to  Edisto  to^  defendants — 
Hyams  aeemed  uneasy  about  the  Edisto  business  a  year  or 
two  before  it  dosed.. 

Emanuel  Valeniine,  defendant's  brother  and  book  keeper, 
^aid,  I  remember  when,  iu  1847,  Bums  came  to  take  an  ac- 
i^ount.  (Witness  examined  the  book  to  show  how  it  was  made' 
up,  and  refers  to  date  of  26th  March,  1847.)  As  to  expense  ac- 
count, the  amount  of  ^,541  appeared  up  to  that  time.  The 
amount  incurred  before  26th  March,  '47,  and  not  included  in 
Burns*  account,  but  due  then,  was  $2,013  76,  and  every  item  of 
it  wAs  paid.  (Examines  in  day  book  and  leger  entries  of  $1506 
in  J.  Friedlander's  account.)  I  made  both  entries,  defendant 
was  then  at  the  north,  and  there  is  no  scratch  about  it  The 
len.try  in  the  day  book  was  made  in  regular  order.  My  fa- 
ther came  and  showed  Friedlaqder  had  bought  that  much. 
In  leger  1  made  a  mistake  by  reversing  Friedlander's  and 
merchandize  accounts,  and  scratched  both  out  Defendant 
was  not  then  on  the  island.  H^  left  on  the  30th  June,  and  I 
kept  the  book  tmtil  about  the  middle  of  September.  (Ex- 
amines J.  Mikell's  account,  "March  31st,  1847,  by  cash  $1^^ 
79.")  Defendant  was  not  then  on  the  Island.  I  received  that 
money,  not  entered  in  cash  book,  but  the  error  was  mine.  I 
was  not  told  by  defendant  to  omit  .the  entry  in  cash  book, 
which  I  kept  on  the  30th  and  31st  March.  I  know  of  no 
other  time  of  cash  received  and  not  entered.  In  last  of  1847 
we  had  no  goods  to  suit  negroes,  from  whom  most  of  our 
cash  was  received,  and  that  is  the  reason  our  cash  receipts 

•  '  were  so  small.    Mikell's  note,  (that  for  $664  24  be  meant) 

was  transferred  to  Mairs.  I  saw  it  signed.  My  brother  was 
to  give  to  'Mikell  a  certain  amount  of  Mairs's  money  sent  to 
Edisto  for  the  note.    He  received  it,  and  the  note  was  sent  to 
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Mairs.    In  November,  1847, 1  went  to  Hyams  for  my  brother,  Ob4rlb8tow, 
to  get  goods  for  the  store  from  Dick  &  Crews,  and  requested    ^"'  ^^^i. 
him  to  refund  the  advance  and  get  the  goods ;   he  refused,  I     „" 
offered  him  a  good  note ;  he  said  if  my  brother  would  give     ^yj^" 
him  a  good  note /or  $20,000  he  might  have  all  the  goods.    I   Vatemine. 
said  that  was  impossible  and  left.    At  the  last  trial  I  was  in 
Cincinnati*,  arrived  beretwp  or  three  weeks  ago.     (Cross  ex- 
amined.)   Referring  to  leger  as  to  item  in  Friedlander's  ac-  . 
count  altered;  I  altered  the Jigures  because  I  had  transposed 
them  iU;  the  accounts.    I  must  have  made  a  mistake  in  the 
month  also,  else  I  would  not  have  scratched  out  that  too.-r- 
$150^  without  cents,  was  the  entry  where  $1606  now  ap- 
pears.   It  was  not  originally  $100  33. 

(Witness  examines  day  book  to  verify  the  items  making 
the  additional  sum  of  $2,013  76  in  the  expense  account) — 
Most  of  the  items  were  incurred  before  ^6th  March,  1847. 
$277  25,  not  in  the  expense  account,  is  charged  L  Valentine. 
I  owe  the  $128  paid  by  Mikell,  as  it  was  my  error.  I  sold  to 
Mairs  a  note  of  Mikell  for  $280  for  $260,  in  February,  1848. 
We  call  Mairs  cousin;  he  has  lived  with  us;  I  don't  know 
what  relation  he  is  ;  he  lives  now  with  my  father. 

The  money  of  Mairs  was  handed  to  John  C^  Mikell  in  the 
morning,  in  the  store,  bank  notes.  He  owed  us  part ;  owed 
us  some  money.  He  is  credited  on  2d  February,  1847,  with 
$200  on  his  account ;  don't  know  it  was  out  of  that  money. 
It  was  agreed  he  should  pay  us  some  of  the  money;  don't 
know  he  paid  any  to  us  at  that  moment.  He  got  $600  for  the 
note ;  think  he  carried  it  all  away.  Saw  my  brother  write  out 
the  note  Januarv  1st,  1846;  it  was  immediately  sent  to  Mairs; 
got  the  money  from  him  before  the  note  was  sent.  We  sold 
out  all  the  stock  but  odds  and  ends,  worth  but  little.  (In  re- 
ly.)   My  brother  boarded  at  first  for  some  time  with  Mr. 

ddings.  In  1847,  boarded  with  Johnson.  I  am  not  confi- 
dent of  the  date  of  Mikell's  note  as  to  the  year ;  made  no 
memorandum.  (I  believe  he  first  said  itwas  dated  in  Janu- 
ary. 1847,  and  then  said  1846.) 

John  Hill :  I  knew  John  C.  Mikell.  He  borrowed  from 
me  once  $100,  another  time  $60  odd,  some  two  or  three  years 
ago,  and  paid  soon  after.  This  was  before  he  was  of  age. — 
Some  three  years  ago  Hyams  did  not  speak  favorably  of  the 
business  on  Cdisto.  I. called  on  him  about  my  note,  sent  to 
him  by  Talentine,  and  he  appeared  dissatisfied  about  the  bu- 
siness. I  dealt  with  Valentine;  did  not  think  his  prices 
higher  than  others.  '  Some  goods  not  so  high. 

Levi  Mairs :  Old  Valentine  desired  me  to  loan  $600  to 
Mikell  on  his  note  endorsed  by  Israel  V.  I  said  the  money 
could  be  got  if  he  thought  the  note  good.  I  gave  Samuel  Y. 
$600  and  he  sent  it  to  Edisto.  Soon  after  I  received  a  note 
.for  $650  odd,  at  one  year.    Mcmey  was  sent  a  few  days  be- 
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Ceahleston,  fore  the  note  bears  date,  which  has  been  in  my  possession 
Jan.  I860.    ^^^^  since.    It  was  my  money.    Note  is  still  mine,  is  in  Mr. 

^ '  Gray's  hands  as  my  claim.    I  did  not  know  Mikell — thought 

Hyams     defendant  good.    His  endorsement  was  for  Mikell's  accom- 

Vakntine.    modation.    I  did  not  check  for  all  the  money,  but  a  part  on 

the  Charleston  Bank — don't  know  the  time,  but  it  was  in 

1846.  I  kept  a  bank  book — don't  know  if  I  now  have  it. — 
Check  was  in  favor  of  myself ;  somewhere  in  January,  1846. 
I  bought  an  account  on  Mikell  to  oblige  Valentine — know  the 
defendant  assigned  the  account  before  I  bought,  but  don't 
know  when. 

SanU.  Vtdentine:  I  am  defendant's  father ;  he  is  now  in 
his  25tb  year,  was  21  in  March,  '45.  I  was  pleased  to  hear 
Hyams  would  put  him  in  business.  After  it  began,  at  plain- 
tiff's request,  particularly,  I  was  to  attend  to  the  busines  in 
Charleston,  and  go  occasionally  to  Edisto;  for  he  said  he 
could  not  attend  to  it,  but  would  to  notes,  and  when  I  wanted 
money  to  call  on  him.  In  March,  '47, 1  went  with  Bums. — 
By  the  books,  Wm  Seabrook  was  indebted,  but  he  had  a 
claim  not  then  posted,  (bill  presented  as  rendered  by  Sea- 
brook  in  December,)  $101  11  were  due  before  26th  March, 

1847.  Hi9  whole  bill  was  paid  in  January,  1848,  by  discount 
Street  had  a  discount,  not  on  the  books,  of  $163  66.  Milnor 
had  a  discount  before  that  date  of  about  $160.  Fabian  a 
demand  for  $220  80  for  bread  furnished  to  store  to  be  sold. 
In  '45  and  '46  Mrs.  Eddings'  bill  for  board  for  Israel,  myself 
and  Emanuel  was  contracted,  but  not  paid  till  after  March  26, 
1847.  (The  items  are  now  entered  in  the  book.)  Two  pro- 
duced amounted  to  $437  25. 

Israel  Valentine's  private  account  by  the  book  is  $3066. — 
Burns  states  the  sum  to  be  $1018  14,  account  to  14th  March, 
1847.  As  to  Mikell's  note  for  $394,  Hyams  once  had  it.  In 
December,  1847,  (the  note  was  payable  January,  1848)  Mikell 
being  dead,  I  ana  my  son  tore  it  up,  the  greater  part  having 
been  paid  by  Mikell.  Balance  of  his  account  in  book,  in 
January,  1847,  was  $356  85.  When  he  died,  balance  of  ac- 
count against  him  was  about  $280  73.  He  did  not  owe  this 
balance  and  the  note  too.  He  was  not  credited  with  the  note. 
Hyams  got  another  note  in  place  of  this.  The  balance  of  ac- 
count, $280  73,  was  sold  to  Mairs.  *  Friedlander  got  goods 
on  defendant's  account,  to  $1,506.  I  kept  a  book  here  show- 
ing all  my  transactions  with  the  firm.  Friedlander  bought  ot 
various  persons  on  defendant's  credit,  and  I  charged  F.  with 
them.  F.'s  credit  was  limited  and  Israel  wished  to  help  his 
brother-in-law.  The  item  of  31st  July,  1847,  of  $1,506  was 
charged  at  my  instance  and  made  in  day  book  in  my  presence. 
I  was  not  pt^sent  when  the  leger  was  posted.  Entry  in  day 
book  was  regular  and  in  proper  place.  F.  has  gone  to  Cah- 
Ibrnia,  compromised  with  his  creditors ;. defendant  got  his  share 
and  has  credited  it. 
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Sales  by  Dick  ^  Crews :  In  1847  the  amount  placed  in  Chaeleston, 
their  hands  was  $6050.    Hyams  approved  of  the  transaction.  ^  J">-  ^^^'  ^ 
I  consuhed  Hyams  about  it  several  months  before  the  goods         "" 
were  bought  in  New  York.  •  He  and  I  agreed  the  partnership     ^Y^ 
should  be  dissolved,  and  he  would  furnish  means  to  keep  up    Yalentine. 
the  defendant's  credit  during  the  summer.    It  was  agreed 
goods  should  be  bought,  placed  in  the  hands  o.f  Dick  d& 
Crews,  and  Tobias,  and  sold  to  pay  the  debts  of  the  concern. 
The  amount  to  be  bought  was  to  be  $25  or  $30,000  worth ; 
$9,000  were  bought,  and  Hyams  wanted  them  to  pay  the 
debts.    I  resisted,  on  account  of  the  New  York  creditors,  and 
that  was  the  reason  they  went  to  auction.    The  loss  sustain- 
ed was  $1,900.    In  1846  goods  were  sold  by  Dick,  tlolmes 
&,  Co.,  $2,679  20 ;  Hyams  knew  of  it ;  proceeds  went  to  pay 
debts  of  the  concern.    Tobias  paid  some  money  to  Hyams. 
Dick  &  Holmes  paid  to  me.    (A  letter  from  Hyams  to  Eman- 
uel Valentine  was  produced — calls  for  accounts  of  books,  and 
said,  ''Israel  is  in  New  York  purchasing  goods  for  the  store." 
When  these  goods  came,  Hyams  would  not  pay  notes  due 
here,  and  told  me  to  place  them  at  auction  to  raise  money  if 
it  could  not  be  got  otherwise.    I  kept  them  till  my^on  came 
and  they  did  go  to  auction. 

Freight,  $21  37,  22d  February,  1848.  This  was  a  ba- 
lance  due  to  me  on  freight  bill,  could  not  otherwise  have  ori^ 
inated. 

Atiffiist  21 ,  1847,  by  cash  from  M.  D,  Hyams.  It  was  paid 
to  me  and  is  allowed  as  a  credit  to  the  store  in  my  account; 
$386  of  it  were  paid  to  Watson,  Johnson  ic  Co.,  the  rest  to 
S.  B.  Bernard.  I  know  of  no  $380  received  in  August,  1846. 
Probably  I  forgot  to  write  to  Emanuel  to  enter  this  in  his 
books,  defendant  was  then  at  the  north.  January  13,  1847, 
Hyams  paid  to  me  $1,000,  as  he  had  agreed,  to  keep  up  de- 
fendant's credit. 

MikdVs  note  for  $654  40.  Mikell  IJrst  applied  to  me  for 
the  loan  of  $1,000.  Defendant  being  sick  J  had  taken  charge 
of  the  business.  When  my  son  (who  had  come  to  the  city) 
returned  in  December,  I  told  him  of  the  application ;  he 
thought  it  could  not  be  obtained.  But  I  suggested  to  lend 
$600,  and  he  sent  the  money,  and  the  above  note  was  return- 
ed. It  was  Mairs'  money,  and  the  note  is  his.  I  took  Mr. 
Eddings'  due  bill  for  $661,  interest  from  date,  payable  12 
months,  and  gave  my  son*  the  money,  in  February,  1848. — 
Defendant  wanted  money  to  pay  debts,  was  obliged  to  have  it 
to  pay  note  Seabrook  had  endorsed,  or  some  acceptance  of 
defendant.  {Cross  examined.)  Witness  was  required  to 
examine  Mikell's  account  in  books,  and  said,  first  credit, 
March  31st,  1847,  is  $128  79.  In  the  leger  it  is  1846,  and  I 
think  looks  as  if  it  had  been  erased.  Balance  was  struck  1st 
January,  1847,  $366  85.    February  2,  1847,  is  a  credit  of 
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CfusLMTOK,  ^^200.    I  can't  see  the  balance  of  366  86  is  erased.    Fried- 
jaiL  1850>   i^nd^j  is  not  chained  in  defendant's  books  by  items,  and  he 

^  gave  no  note.    Hyams  was  not  informed  he  was  liable  for 

Hyaaw  |i  >g  purchases.  F.  sent  them  to  his  brother  in  Augustine.  I 
Valemine.  did  not  explain  to  Burns  F.'s  affairs  as  entered  on  the  books.  In 
the  day  book  the  $380  got  from  Hyams  is  charged  as  expen- 
ses, and  Hyams  is  not  credited  with  it.  That  was  a  mistake. 
I  forgot  to  advise  defendant  about  it.  (Witness  acknowledged 
two  Tetters  of  his  to  one  Fitzpatrick,  dunning  him  for  a  note 
/  of  $53,  payable  to  Israel  Yalentine,)  and  said :  I  have  that 

note  now.  It  is  mine,  got  it  from  my  son  Jacob,^  to  whom  Is- 
rael gave  it  as  a  present.  It  did  not  belong  to  the  concern. 
(In  Keply,)  Many  of  the  notes  in  Hyams's  schedule  were  in 
his  hands  long  before  they  were  charged  to  him  in  the  books. 
Some  were  returned  to  defendant  to  be  collected,  renewed, 
&c.  When  money  was  collected  on  any,  Hyams  got  it. — ^ 
Notes  were  endorsed  when  sent  to  Hyams.  Some  of  Mikell's 
account  was  after  the  date  of  his  note. 

Emanuel  ValetUine  (recalled.)  The  cash  sales  chained  on 
16th  December,  1846,  included,  I  think,  $292,  paid  by  Col. 
Whaley.  The  item  there  charged  is  $331.  No  item  is 
charged  against  Whaley  before  November  30,  1846.  He 
bought  negro  cloth  and  came  after  and  pkid  for  it  We  al- 
ways credited  cash  at  the  end  of  a  month.  Whaley  is 
charged  with  1>  04  on  the  30th  November,  1846 ;  and  on  the 
11th  December,  with  $1  75.  These  last  he  did  not  pay,  and 
25  cents  on  14th  December,  and  other  items  later.  As  to  entries 
in  Mikell's  account,  I  scratched  them  out  in  order  to  square 
the  old  account  of  1845.  I  scratched  out  the  balance  carried 
forward.  The  entry  is  now  a  year  wrong.  I  was  then  18 
years  old,  and  never  kept  books  before. 

REPLY,  BY  PLAINTIFF. 

Mr.  Bums,  I  left  Edisto  '47  about  28th  or  29th  of  March ; 
left  defendant  there.  I  don't  think  he  came  to  Charleston  ia 
March, 

It  is  easy  to  perceive  how  much  was  to  be  said  to  the  jury, 
who  had  such  a  case  as  this  before  them,  by  counsel  who  sift- 
ed it  thoroughly  on  both  sides.  Frauds  in  the  books  were  im-* 
puted,  omissions,  obscure  entries,  erasures,  &c.,  all  tending  to 
perpetrate  the  frauds  specified  in  some  of  the  plaintiff's  speci* 
fications  in  his  suggestion.  It  was  imputed  and  argued  that 
defendant  had  smuggled  off  his  assets  by  the  process  of  sell- 
ing at  auction,  and  i bus  so  changing  their  price  and  perverting 
the  proceeds  as  to  elude  and  cheat  his  creditors.  In  remark- 
ins^  upon  the  many  positions  taken  in  the  case,  I  alluded  to 
tins,  and  told  the  jiuy,  that  sales  at  auction  or  otherwise  of  his 
goods  with  the  intent  to  defraud  his  creditors  out  of  the  pro- 
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ceeds,  in  the  manner  charged  by  Hyams,  was  such  a  fraud  as  OuAVLmmm, 
the  law  contemplated,  and  that  is  the  matter  alluded  to,  I  pre-    Ja^-^-*®- 
fiume,  in  the  first  ground  of  appeal.  v— *— ' 

Touching  the  matter  set  forth  in  the  3d  ground,  I  have  to     °y^' 
remark,  that  I  adopted,  upon  that  subject,  the  doctrine  laid   Yalemiiie. 
down  in  Gray  v.  Schroder,  that  any  fraudulent  device  exe- 
cuted, whereby -a  creditor  was  swindled  out  of  assets  to  which  dStcob.  126. 
he  was  entiUed,  was  such  a  fraud  as  the  law  contemplated; 
and  if  a  course  of  cunning  trick  was  employed  to  effect  that 
object,  the  jury  had  aright  to  track  the  fraud  through  the  cir- 
cumstances which  the  perpetrator  had  sought  to  throw  around    . 
It,  and  to  employ  for  that  end  the  test  of  common  sense,  in  un- 
ravelling and  weighing  the  circumstances,  well  proved,  that 
might  affect  their  judgment.    No  observation  of  this  nature 
was  allowed  to  be  theoretical  merely,  for  the  facts  in  testimo- 
ny relied  upon  to  establish  and  rebut  were  referred  to,  and 
they  are  easily  to  be  gathered  from  the  mass  of  testimony 
herewith  reported.    I  K)rbear  to  recount  them  her^.  Nor  have 
1  any  reason  to  suspect  that  the  jury  was. misled,  for  they 
were  admonished  that  every  thing  I  said  on  the  facts,  was 
merely  matter  of  advice  and  suggestion  to  them,  they  being 
the  fit  and  paramount  arbiters  of  the  facts.    I  am  persuaded 
that,  on  the  other  hand,  no  mitigating  view  for  the  defendant 
was  omitted  in  this  line  of  remark ;  for  the  jury  were  told  that 
the  fraud  of  defendant  was  the  matter  in  issue,  to  be  ascertain- 
ed satisfactorily  to  them,  by  some  species  of  Convincing  proof; 
th&t  if  frauds  had  been  committed  m  entries  in  the  books  by 
Emanuel  or  Saml.  Valentine,  or  otherwise  by  them,  neither 
procured  nor  sanctioned  by  the  defendant,  he  was  not  ac- 
countable for  such ;  not  his  misfortune  nor  his  indiscretioUi 
leading  to  losses  and  bankruptcy,  were  in  question,  but  his 
fraud.    I  appealed  to  the  jury  (of  whom  Mr.  John  Kirkpatrick 
was  foreman,  and  others  familiar  with  mercantile  books  and. 
business,  were  members,)  as  far  more  competent  than  I  pro- ' 
fessed  to  be  to  unravel  and  adjudge  the  many  points  of  control 
in  the  case. 

I  now  refer  to  the  second  groimd  of  appeal. 

I  submitted  the  following  figures  to  the  jury : 
Balance  to  profit  found  by  Burns  in  March,  '47,      $7,189  78 

Less  mistake  in  Seabrook's  note,         $1;000  00 

Do.    Items  to  expense  account  prov- ) 
ed  by  Saml.  and  Emanuel  Valen-  V     636  56-1,635  56 
tine,  ] 

5,564  22 

Less  by  defendant's  own  account,  1,018  14 

/ 

$4,536  18 
The  jury  were  told  that  defendant  claimed  these  items  of 
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Cbisleston,  reduction,  as  set  forth  in  a  statement  submitted  by  him^v  and 
^  Jan.1860.  ^  ^Yiey  were  invited  to  enquire  whether  he  had  sustained  them, 
^        'or  any  of  them. 
■^"         Again : 
Valentine.  By  Burns'  statement :  Assets  in  March/47, 

were $45^37  04 

Less :  Assets  transferred  to  Bancroft,       -        16,720  2& 

28,516  79 
Do.    Notes  passed  to  Hyams,  14,967  00 

Balance,  ^13,549  79 

This  statement  was  submitted  to  the  jury,  and  they  were 
invited  to  inquire  whether  the  defendant  had  accounted  for 
the  disposition  of  the  above  balance.  Had  he  shown  that  the 
debts  found  to  be  owing  in  March,  '47,  had  been  paid,  or 
,  what  portion  of  them?  What  payments  on  account  of  ex- 
penses after,  the  account  of  March,  1847,  had  been  proved  ? 

In  making  such  calculations,  defendant  might  fairly  be 
charged  with  any  additional  assets,  if  any  such  had  come  to 
his  hands  after  March,  1847. 

It  is  true,  I  apprehend,  that  I  did  not  tell  the  jury  defen- 
dant's books  were  evidence  to  dfschai^e — that  is,  sufficient 
evidence  in  my  opinion.  But  the  books  were  often  referred  to 
in  the  course  of  ine  testimony,  in  the  argument,  and,  I  believe, 
were  taken  out  by  the  jury.  I  should  have  hesitated  to  have 
given  any  such  virtue  as  that  suggested  to  the  books,  while 
they  were  gravely  assaulted  before  the  jury  as  to  completeness 
and  fidelity ;  while  it  was  apparent  that  after  the  dissolution, 
any  entries  made  by  Valentine  were,  as  to  Hyams,  Valentine's 
mere  declarations  ;  when  made  was  unknown;  while  proof  of 
-  payments  of  money  to  creditors  of  the  concern  was  capable 
of  a  higher  grade ;  while  all  entries  made  by  Emanuel  Valen- 
tine, or  Saml.  Valentine,  in  discharge  of  defendant,  those  wit- 
nesses were  present  to  confirm,  and  did  confirm,  so  far  as  the 
jury  believed  them,  in  relation  to  every  thing  defendant  sought 
to  prove  by  his  books. 

The  jury  rendered  a  general  verdict  of  guilty. 

The  defendant  gives  notice  that  he  appeals  in  this  case  and 
will  move  the  Conrt  of  Appeals  at  its  next  silting  in  Charles- 
ton, for  a  new  trial,  on  the  following  grounds. 

1.  Because  the  Judge  erred  in  charging  the  jury  that  the 
purchase  of  goods  on  credit  and  selling  them  for  cash  at  auc. 

i  tion,  was  competent  evidence  to  convict  the  defendant  of  hav- 
ing made  a  fmudulent  sale  within  the  terms  of  the  Act. 

2.  That  the  pi  oof  that  the  defendant  had  in  his  possession  in 
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March,  1847,  property  to  the  amount  of  forty-five  thousand  CniaLESTOjff, 
dollass,  threw  upon  him  the  responsibility  of  accounting  for  ,___^^^^ 
so  much  of  that  property  as  he  did  not  purchase,  and  did  not '  ~^  ' 
instruct  the  jury  that  his  books  were  evidence  to  discharge     °y^ 

him.  Valentine. 

3.  That  his  Honor  charged  the  jury  that  fraud  need  not  be 
positively  proved,  by  which  charge  the  jury  were  misled,  in 
supposing  that  a  bare  probability  was  sufficient  for  conviction. 

4.  Because  the  verdict  of  the  jury  should  have  been  upon 
each  specification,  and  not  a  verdict  of  guihy  generally. 

6.  Because  the  verdictof  the  jury  was  not  sustained  by  the 
evidence. 

Brewster,  Munro,  Petigru,  for  the  motion. 
Philips,  McOrath,  Memminger^  contra. 

Curia,  per  CNeall,  J.  I  have  read  over  the  charge  of  . 
the  Judge,  with  care  and  attention,  and  1  concur  fully  in  it. 
The  first  ground,  as  explained  by  the  Judge's  statement  of 
his  own  charge,  removes  all  the  difficulty  in  that  respect. 
He  told  the  jury  that,  ''sales  at  auction  or  otherwise,  of  his 
goods,  with  the  intent  to  defraud  his  creditors  out  of  the  pro- 
ceeds, in  the  manner  charged  by  Hyams,  was  such  a  fraud 
as  the  law  contemplated."  This  did  not  intend  to  say.  that 
when  Hyams  assented  to  such  a  sale,  it  would  be  a  fraud 
upon  him  ;  nor  could  it  have  been  so  understood  by  the  jury. 
No  matter  what  might  be  th3  fraud  upon  other  creditors,  as 
all  liad  discharged  the  defendant,  except  Hyams,  it  fol- 
lowed that,  to  prevent  his  discharge  under  the  Insolvent 
Debtors'  Act,  the  fraud  must  be  a  fraud  on  Hyams.  A 
general  charge  of  fraud  on  creditors,  in  this  particular,  of 
course  included  Hyams,  and  when  the  proof  was  heard,  he 
alone  could  have  the  right  to  complain  of  the  fraud.  When 
the  Judge  speaks  generally  of  fraudulent  sales  at  auction,  or 
other  alienation  of  the  debtor's  goods,  it  follows,  that  he  uses 
the  terms  in  reference  to  the  case  made. 

The  matter  complained  of  in  the  second  ground,  seems  to 
me  to  have  been  properly  submitted  to  the  Jury.  It  was. 
laid  before  them  for  their  examination,  and,  according  to  the 
resul(  of  that  examination,  would  be  their  conclusion  for  or 
against  the  prisoner.  In  such  an  examination,  the  defend- 
ant's books  could  only  have  exonerated  him,  by  being  given  in 
evidence  by  the  plaintifi*,  and  by  shewing  perfect  fairness.  I 
understand,  from  the  Judge's  report,  that  they  were  in  evi- 
dence, were  examined  by  the  jury ;  and  that,  therefore,  the 
whole  force  of  the  defendant's  objection  is,  that  the  Judge 
did  not  tell  the  jury  that  the  books  were  conclusive  evidence 
in  favor  of  the  defendant.  This  would  have  been  assuming 
the  province  of  the  jury.  The  3d  ground  is  conclusively 
settled  by  the  case  of  Oray  v.  Schroder,  and  its  reaffirma-  g^^ 
tion,  in  the  case  of  Smithy  Mowrjf  ^  Son  v.  Schroder. 
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CBAAusroM,      This  brings  me  to  the  4th  ground,  which  makes  the  only 

Jan.  1860.    |^g^|  question  in  the  case.    I  have  no  doubt  that  a  general 

^"^ — "^       ^verdict,  "guilty,"  or  as  written  in  this  case,  "generally  guil- 

Hyams     ^^n  ^{^ere  all  the  grounds  charge  fraud  of  the  same  charac* 

Valentine,    ter,  is  sufficient ;  pur  cases  mean  no  more  than  that     The 

case  of  Wcdker  r.  Briffgs^  only  decided  that  finding  one 

1  Hill,  201.   issue  against  the  defendant,  which  deprived  him  of  the  bene- 

\  fit  of  the  Prison  Bounds  Act,  did  not  preclude  the  jury  from 

going  on  and  finding  also  on  the  other  issues.  In  Lemon 
2Spean,  effl.and  Aiken  v.  MoarCy  four  issues  were  made,  viz: — 1st.  The 
payment  of  debts,  in  preferenc'^e  to  that  of  the  plaintiff;  2d. 
the  omission  of  five  hundred  dollars  in  the  schedule;  3d. 
a  fraudulent  confession  of  judgment  to  Henry  Moore ;  and 
4th.  failing  to  insert  in  the  schedule  vkrioys  articles.  The 
jury  found  a  general  verdict,  "guilty  of  fraud,"  but  told  the 
Court  they  were  not  agreed  on  any  but  the  first  ground. 
The  party  required  him  to  insist  on  the  jury,  that  they 
should  find  on  the  other  issues ;  this  he  refused  to  do,  and 
the  Court,  on  that  account,  ordered  a  new  trial.    In  Hecuily 

2  Rich.  453.  ^^^  Street  v.  Jordan,  there  was  a  general  verdict  "  guilty," 

on  charges  imputing  a  fraudulent  schedule  and  a  fraudulent 
preference.  A  new  trial  was  ordered,  on  account  of  the 
difference  in  the  legal  effect  of  these  two  charges.  For  the 
first  would  forever  deprive  the  defendant  of  the  benefit  of 
the  Insolvent  Debtors'  and  Prison  Bounds  Act,  and  would 

1  McMall,  34,  charge  his  sureties  on  the  prison  bounds  bond  with  the  debt. 
5  and  6.  McCarley^  ex* or,  v.  Davis  et  al  The  other  charge  might 
not  have  such  effects.  In  this  case,  notwithstanding  the 
many  particulars  specified  in  the  eleven  grounds  or  issues,  yet, 
in  substance,  they  constitute  only  one  general  charge,  and 
that  is,  that  the  defendant  had  not  made  a  full  surrender  of 
his  whole  estate.  "Guilty  generally,*'  is  only  saying,  we 
find  the  defendant  guilty  in  each  particular  making  up  this 
general  charge.  The  other  ground  of  appeal  cannot  avail 
the  defendant.  The  evidence  was  of  thai  kind  which,  when 
resolved  by  the  verdict  of  a  jury,  it  is  impossible  for  this 

^  court  to  say  that  the  verdict  is  against  its  weight.    It  is  very 

true,  that  we  naturally  revolt  against  perpetual  imprisonment, 
which  seems  to  be  the  consequence  of  this  verdict,  and  more 
especially  when  it  falls  upon  one  so  young  as  the  defendant; 
but  our  sympathies'  cannot  control  the  law.  It  is  for  the 
plaintiff  to  weigh  and  consider,  in  the  scales  of  his  own  con- 
science, enlightened  by  the  Holy  Book  which  is  the  rule  of  his 
faith^  whether  he  can  inexorably  enforce  such  judgment, 
and  meet  the  consequences  in  a  future  day. 
The  fnotion  is  dismissed. 

Richardson,  Evans,   Wardlaw  and  Frost,  JJ.  con- 
curred. 

Motion  refused. 
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Robert  Powell  v.  Henry  Buck.  CnARLEsroN, 

^  Jan.  1850. 

One  employed  to  carry  a  raft  of  timber  to  a  certain  place,  to  be  deliTersd  to  a  ccr-  ^         ^*       ' 
tain  person,  and  who,  instead  of  doing  so,  himself  sells  the  raft  short  of  hia       FoweU 
destination,  and  receives  tlie  money,  cannot  bind  his  employer  by  such  sale.        nTMr 
He  is  di^spedal  agent,  to  carry  and  not  to  sell. 

Whoever  buys  of  an  agent  acting  beyond  the  scope  of  hir  instruction,  buys  upon 
his  own  responsibility  and  that  of  the  agent,  and  not  upon  tha  responsibility 
of  the  true  owner. 

There  is  no  distinction  between  the  carriers  of  tafU  of  timber  and  other  carriers 
of  goods,  cattle  and  the  like — ^nothing  in  the  nature  of  the  employment^  or  in 
the  commodity  itself^  which  indicates  a  generali  rather  than  a  special  agen- 
cy— an  agency  to  sell  as  well  as  to  canry. 

The  question  of  imputing  to  the  principal  the  iTraud  committed  by  the  agent,  is 
one  to  be  passed  upon  by  the  juiy^ 

Before  Richardson,  J.  ai  Horry,  Spring  Term,  1849. 

.  This  was  an  action  of  trover  to  recover  the  vahie  of  a  raft 
of  timber.  The  plaintiff,  R.  M.  Powell,  employed  B.  Powell 
to  carry  the  timber  lo  Georgetown,  to  Mr.  Waterman,  to  sell 
il  for  him.  Instead  of  carrying  it  to  Georgetown,  B.  Powell 
sold  the  timber  at  Bull  Creek  Ferry,  to  the  defendant  Buck, 
acting  through  his  agent,  James  Smart^  and^  received  the 
moneyr 

The  only  important  question  made,  was,  whether  the  de- 
fendant had  not  a  legal  right  to"  the  timber,  by  reason  of  the 
sale  to  him  by  B.  Powell.  Upon  this  question  tho  case 
turned,  and  the  following  was  the  material  evidence  on  that 
head : 

James  Smart  (Buck's  agent)  proved  that  he  bought  the 
timber  of  B.  Powell.  He  did  not  know  B.  Powell,  but  he 
said  it  was  his  own  raft. 

Thompson — (also  agent  of  Buck :)  said  he  was  acquaint- 
ed with  the  business  of  rafting,  buying,  <S6C.  isince  1831 ;  usu- 
ally, he  said,  the  owners  conduct  their  own  rafts,  and  sell 
them ;  but  the  agents  also  sell  the  rafts ;  the  witness  does  not 
ask  questions  of  the  sellers.  Buck  had  before  bought  of  B. 
Powell  a  raft  which  was  not  his  own.  It  was  a  stolen  raft, 
and  Buck  probably  paid  the  true  owner,  or  it  was  arranged 
in  some  way. 

Thomas  Beaiy^Seiid  the  bill  for  the  raft  was  paid  to  B. 
Powell. 

Dan  Hacks — Said  he  met  the  plaintiff,  who  found  his  raft 
among  the  defendant's  rafts,  ana  said  it  was  not  the  first 
mean  trick  B.  Powell  had  done.  But  Powell's  father  had 
settled  this  moan  trick.  And  he  did  not  doubt  Powell  would 
have  .the  money  for  him  by  the  time  he  got  home.    And  he     "^ 
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Chirlestoh,  did  not  blame  Buck  for  buying  it  in  this  case.    The  witness 

Jan.  I860.  ^  ^^  the  plaintiff  repeated  this  several  times* 
^^    Z^^y    '     James  Beaty — Said  ihe  owners  usually  carry  their  own 
Powell      yj^j-jg .  jjjj^  i^g  purchased  61'  any  one  that  oifered  the  rafts ;  the 

Bock.      carrier  usually  sells  the  raft. 

Mr.  Boylston — Said  he  once  brought  trover  for  a  raft  for 
Griffin  against  Buck,  sold  him  by  B.  Powell ;  but  it  was  set- 
tled before  Court  by  Mr.  Hill,  father-in-law  of  B.  Powell. 

WUliamson'^Ssiid  much  timber  is  sent  to  Georgetown ;  < 
the  carrier  usually  takes  a  letter  from  the  owner  to  the  con- 
signee. 

•  His  Honor  charged  the  jury,  that  if  B.  Powell  was,  as  he 
appeared  to  his  understanding  from  the  evidence,  a  special 
agent  to  carry  the  raft,  and  not  to  sell  it,  whoever  bought  it 
of  him  took  it  upon  his  own  responsibility  and  that  of  the 
agent,  and  not  upon  ^he  responsibility  of  the  true  owner. — 
That  in  such  cases,  as  in  all  cases  of  one  buying  from  a  car- 
rier, "  caveat  emptor*^  is  the  rule  of  law.  And  that  he  could 
not  perceive  any  distinction  between  the  carriers  of  a  raft  of 
timber  and  other  carriers  of  goods,  cattle  and  the  like.  This 
was  the  general  rule ;  but  if  any  fraud  had  been  practised  by 
the  plaintiff  in  this  instance  upon  Mr.  Buck,  he  ought  not  to 
be  made  liable.  But  of  any  such  fraud,  the  jury  were  the 
only  proper  judges.  In  this  case  it  would  appear  that  both 
parties  knew  of  the  former  fraud  practised  by  B.  Powell. — 
Both  seem  to  have  confided  in  B.  Powell.  That  as  to  the 
custom  set  up,  of  the  carrier  often  selling  the  rafts,  he  could 
perceive  little  in  it  to  vary  the  general  rule  laid  down.  It 
was  doubtless  convenient  to  confide  in  the  actual  occupant  of 
the  raft,  and  to  buy  it  of  him.  But  this  must  be  done  at  the 
hazard  of  the  buyer  and  actual  seller,  and  could  not  deprive 
the  owner  of  his  property,  without  his  own  consent  or  mis- 
conduct. Any  man  in  possession  may  sell  or  deliver,  if  ano- 
ther will  buy  or  receive  the  goods  offered.  But  such  an  act 
cannot  dispose  of  the  rights  of  a  third  party. 

The  jury  found  for  the  plaintiff,  and  the  defendant  appealed 
and  moved  for  a  new  trial : 

1.  Because  his  Honor  erred  in  charging  the  jury,  that  as 
between  the  vendee  and  the  real  owner,  where  a  loss  accrues 
through  the  fraud  of  an  agent  of  th3  latter,  the  rule  was 
caveat  emptor.  Whereas,  it  is  submitted  that  the  rule  is,  that 
he  who  reposes  confidence  should  suffer  the  consequences  of 
its  violation. 

2.  That  the  nature  of  the  employment,  as  well  as  the  com- 
modity itself,  all  indicated  a  general,  and  not  a  special,  agen- 
cy— ari  agency  not  merely  for  transportation,  but  also  with 
authority  to  sell.  His  Honor  should,  therefore,  have  charged 
the  jury,  that  the  sale  by  the  latter  was  within  the  scope  of 
bis  authority. 
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3.  That  as  the  defendant  had  no  means  of  knowing  the  Chablestok, 
secret  relations  that~existed  between  the  plaintiff  and  his  said    J"^-^®^- 
agent,  and  as  the  latter  was  in  possession  of  the  timber,  re- ^^     ^        ' 
presenting  himself  as  its  owner,  the  defendant  was  justified      ^^^^^^ 
in  making  the  purchase ;  and  the  jury  should  have  been  so       Back, 
charged. 

4.  That  as  the  plaintiff  knew,  at  the  time  he  employed  his 
said  agent,  that  he  had  practised  a  similar  fraud  upon  a  for- 
mer occasion,  his  Honor  should  have  charged  the  jury,  that 
fa^  who  employs  a  knave  as  an  agent,  mnst  take  the  conse- 
quences of  his  own  folly,  as  well  as  the  fraud  of  his  agent. 

Munroe^  for  the  motion. 
— ,  contra. 

Curia,  per  Richardson,  J. — The  motion  for  a  new  trial 
assumes,  that  in  charging  the  jury,  the  Circuit  Judge  mistook 
the  law  of  the  case.  The  Court  is,  therefore,  to  consider  the 
objections  to  the  JiTdge's  charge. 

First,  then,  was  the  Judge  mistaken,  in  charging  the  jury, 
that  Berry  Powell  was  a  special  and  limited  agent  of  the 
plaintiff;  that  is,  to  carry  the  raft  and  deliver  it^  but  not  to 
sell  it,  as  a  general  agent  might  have  done  ? 

On  this  head,  rhe  evidence  was  explicit — Berry  Powell 
was  employed  to  carry  the  raft  to  Georgetown  to  be  sold  by  . 
Mr.  Waterman.  His  agency  was  therefore  specific,  because 
limited  to  carrying  the  raft  to  another  agent  to  sell.  Berry 
Powell  had,  therefore,  no  general  control^  which  plainly  ex- 
cludes him  from  selling.  It  is  therefore  plain,  that  the  Judge 
could  not  charge,  that  to  sell  was  within  the  scope  of  his 
confined  authority  to  carry  the  raft  to  Waterman. 

The  Judge  says,  whoever  bought  the  raft  of  B.  Powell, 
took  it  upon  his  own  responsibility  or  that  of  the  carrier  alone, 
and  not  upon  that  of  the  owner.  And  the  sale  by  B.  Powell 
heing  under  an  assumed  authority,  could  not  destroy  the  right 
of  property  in  the  owner. 

This  part  of  the  jtidicial  charge  stands  upon  this  establish- 
ed legal  principle,  that  no  man  can  be  deprived  of  his  proper- 
ty but  by  his  own  act  and  consent,  or  by  the  act  of  his  au- 
thorized agent,  (of  course  I  speak  not  of  cases  of  fraudulent 
imposition,  or  of  judicial  compulsion,  &c.) 

The  principle  just  noticed  is  to  guard  the  rights  of  property, 
and  applies  as  well  to  rafts  or  logs,  as  to  negroes,  gold,  or 
other  goods. 

There  is  but  the  one  legal  principle  for  all  such  cases,  in- 
volving the  right  to  personal  chattels ;  and  the  Judge  recog- 
nized it  as  properly  applicable  to  rafts. 

The  first  and  second  grounds  of  the  appeal  are  then,  as 
far  as  legal  principles  are  involved,  evidently  mistaken.  But 
the  second  ground  would  further  urge,  that  there  is  some  pe- 
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T. 
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CRARLSBToir,  culiarity  in  rafting  it,  in  the  •'commodity  and  employment,^ 
Jan.  1850.    jj^^^^  pre-supposes  in  the  carrier,  a  right  to  sell  the  raft,  be- 
"^  cause  he  is  employed  to  carry  it. 

But  I  can  perceive  no  sufficient  reason  for  any  such  distine- 
Buck.      tion  in  favor  of  the  carriers  of  timber — whether  by  raft,  boat, 
or  land  carriage — they  are  no  more  than  carriers. 

Men,  doubtless,  very  often  buy  rafts  as  they  do,  still  often* 
er,  buy  hogs,  cattle,  horses,  poultry,  and  even  negroes,  of  the 
person  in  immediate  possession,  with  little  or  no  enquirf 
about  the  title  of  the  vendor ;  and  it  seldom  turns  out  the 
purchaser  is  deceived.  But  when  the  rare  exception  occurs, 
the  frequent  practice  of  such  confidence  in  the  immediate 
occupants,  cannot  make  such  sales,  like  those  made  in  mar- 
,  ket  overt,  good  against  the  proper  owner,  willing  or  unwil- 

ling.   We  have  no  such  law  for  particular  places  or  goods. 

This  exposition  of  settled  law  fully  answers  the  third 
ground,  to  wit:  That  Mr.  Buck  was  justified,  and  is  protect- 
ed, in  his  purchase  of  the  raft  by  the  possession  and  the  pre- 
tended ownership  of  B.  Powell.  If  once  allowed,  the  prac- 
tice would  amount  to  this :  that  a  raftman  may,  by  his  own 
assumption,  erect  a  market  overt,  when  he  pleases,  on  the 
bank  of  the  river ;  simply  because  raftmen  usually  sell  their 
rafts ;  and  because  men,  as  said  by  the  witness,  Thompson, 
do  not  usually  enquire  into  the  title  of  the  seller ;  and  when, 
in  fact,  the  like  confidence  is  practised  by  a  great  majority  of 
purchasers  of  all  goods. 

To  allow  such  effect  in  any  particular  case,  the  evidence 
should  amount  to  proof  of  a  particular  usage.  But  such  a 
practice,  in  order  to  constitute  an  exception  to  the  general 
rule  of  law,  should  be  so  proved  as  to  evidence  the  concur- 
rence and  assent  of  the  owners,  as  well  as  that  of  the  carriers 
and  purchasers ;  and  we  have  no  evidence  in  this  case  that 
would  evince  any  such  concurrence,  and  so  amount  to  what 
is  called  an  usage ;  which  constitutes  a  legal  exception  io  a 
rule  of  law,  by  the  general  concurrence  of  all  concerned. 
Story Amcy,  The  last  ground  of  the  appeal  assumes  that  the  plaintiff, 
^    fii?.    ^^  employing  such  a  knave  as  Berry  Powell,  ministered  to 


Pai^Xte/p.'*^®  fraud  committed  by  him  upon  Buck;  and  the  Judge 
i^many  'ought  to  have  charged,  that  the  plaintiff  was  liable  for  the 
CAMS  citci   fraud  of  his  agent. 

Doubtless,  any  man,  by  employing  a  known  knave,  may 
make  himself  liable  for  a  fraud  committed  upon  an  ignorant 
stranger.  But  what  is  the  evidence?  It  is,  that  both  parties 
knew  the  character  of  B.  Powell  equally  well,  and  the  ques- 
tion of  imputing  to  the  principal  the  fraud  committed  in  this 
case  by  the  ^gent,  has  been  passed  upon  by  the  jury,  and  is 
conclusive  on  that  head. 

The  motion  is  therefore  dismissed. 

^O^Neael  and  Probt,  JJ.  concurred. 

Mqtiqn  refused. 


■ 
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J.  H  and  A.  Taylor  v.  MUes  Drake.  Charleston, 

Jan.  1850. 

Plaintiffs,  auction  and  commission  merchan|s,  refused  to  deliVer  goods  bought  on  ^ y^   ^  -^ 

a  credit  at  their  sale,  by  a  Mrs.  Owens,  unless  defendant  would  indorse  her  note      Taylor 
for  the  payment.    This,  defendant  yerfoally  agreed  to  do,  and  the  goods  were  ^• 

delivered  to,  and  entered  m  the  name  of  Mrs.  O.  on  tlieir  books.   Defendant       ^'m^* 
having  failed  to  indorse  as  agreed  upon,  plaintiffs  broi:^ht  assumpsit  against 
him.    The  court  hdi  the  undertaking  of  defendant  to  be  merely  collateral, 
and  as  surety  for  Mrs*  O.  without  consideration,  and  within  the  Statute  of 
Frauds. 

If  the  person  for  whose  use  goods  are  furnished,  be  fiable  at  all,  any  promise  by 
a  third  person  to  pay  that  debt,  must  b^  in  writing.  Lekmd  ▼.  Creyof^  1  M'C. 
100. 

The  goods  delivered  to  the  original  purchaser,  are  the  consideration  of  his  in- 
debtedness, and  cannot  be  extended  also  into  a  consideration  to  a  party  under- 
taking for  him  provisionally.  ' 

Before  Withers,  J.  at  Charleston^  May  Term,  1849. 

This  action  was  in  assumpsit,  and  the  plaintiffs  claimed 
$235  04,  balance  of  $463  10,  for  goods  sold  by  them,  as 
vendue  masters,  on  the  6th  April,  1844. 

The  declaration,  besides  the  money  counts,  contained  sun- 
dry special  counts,  which  may  be  briefly  characterized  as  fol- 
lows :  1st.  If  the  plaintiffs  would  deliver  certain  goods  to 
Mrs.  Owens,  the  defendant  would  pay  for  them  by  her  note 
indorsed  by  him.  2d.  If  the  plaintiffs  would  so  deliver  goods 
as  aforesaid,  the  defendant  would  pay  for  them  generally. 
3d,  If  the  plaintiffs  would  so  deliver  to  Mrs.  Owens  goods  » 
that  had  been  bargained  and  sold  to  the  defendant,  he  would 
pay  by  her  note  indorsed  by  him.  4th.  Same  as  last  count, 
except  that  he  would  pay  absolutely.  5th.  Indebitatus  as- 
sumpsit, for  goods  bargained  and  sold  to  him,  and  delivered 
to  Mrs.  Owens  at  his  request.  6th.  Quantum  valebant j  for 
goods  sold  to  defendant,  and  delivered  to  Mrs.  Owens  at  his 
request.  7th.  Indebitatus^  for  goods  sold  and  delivered  to 
him.    8th.  Quantum  vcUd^ant  u>t  swaxe. 

Plea — general  issue. 

The  contest  turned  upon  the  question,  whether  the  defen^ 
dant  was  protected  by  the  Statute  of  Frauds ;  and  the  de- 
fendant urged  a  motion  for  non-suit  upon  that  position. 

The  testimony  was  all  on  the  part  of  the  plaintiff)  and  was 
as  follows : 

John  W.  Rice, — I  was  the  plaintiffs's  clerk,  when  the  bill  of     , 
goods,  now  sued  for,  was  shade.    The  goods  are  entered  thus  : 
"Mrs.  Eliza  Owens  bought  of* (plainiiffs). auction  and  com- 
mission merchants.'*    Drake  was  present  at  the  purchase, 
and  when  a  lot  was  knocked  down,  he  assisted  in  the  selec- 
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CHARLGSToir,  tloii  of  such  parts  as  were  to  be  taken.  Mrs.  Owens  bid. 
Jan.  I860,  ^fj^j.  jh^  goods  were  sold,  the  plaintiffs  refused  to  deliver 
'^T^  'them,  unless  the  defendant  would  indorse  Mrs.  Owens'  note, 
Taylor  ^hich  he  agreed  to  do.  She  had  before  bought  small  parcels. 
Dniee.  when  John  Robinson  was  her  surety.  The  plaintiffs  would 
not  have  trusted  her  for  so  much  as  this  bill  After  the  above 
understanding,  I  sent  the  goods  to  Mrs.  Owens'  store.  Her 
credit  was  a  mere  nothing.  The  goods  had  remained  in  the 
store  three  or  four  days  before  delivery,  and  were  delivered 
on  the  defendant's  credit,  who  was  a  merchant  in  King-street. 
When  I  called  on  defendant,  (afterwards,)  he  declin^  to  in- 
dorse the  note,  alleging,  1.  that  the  bill  was  lai^er  than  he 
expected ;  2.  that  Mrs.  O.  had  taken  a  large  portion  of  the 
goods  to  St.  Augustine,  and  had  left  no  blank  note,  and  he 
expected  Mrs.  O.  would  reduce  the  amount  on  her  return, 
when  a  note  would  be  given  for  the  balance.  The  defen- 
dant attends  auction  sales^  and  has  done  so  for  the  last  six 
years.  The  amount  of  each  lot  taken  by  Mrs.  Owens  was 
declared  at  the  bidding.  As  usual,  on  Monday  after  the  sale 
I  went  to  demand  the  note.  Defendant  did  not  dispute  his 
agreement  to  indorse  it.  I  saw  some  of  the  goods  in  her 
store  afterwards,  and  she  would  be  likely  to  have  a  part  of 
the  stock  on  hand  more  than  twelve  months. 

Crox  examined. — Mrs.  Owens  and  defendant  were  togeth- 
er at  the  auction  table,  on  auction  day,  when  the  sale  in 
question  took  place.  I  told  the  defendant  I  would  deliver  the 
goods,  as  soon  as  he  would  say  he  would  indorse.  Saw  boxes 
marked  for  Augustine  in  Mrs.  O's.  store,  and  she  said  they 
were  to  go  there.  I  enquired  of  Mrs.  O.  how  she  would  set- 
tle. I  looked  on  her  as  principal  debtor.  Did  not  expect  her 
to  pay  cash,  for  a  credit  was  allowed.^  Whatever  was  paid, 
was  paid  by  her.  I  called  several  times  on  the  defendant  for 
the  noie.  Mrs.  Owens  has  been  repeatedly  called  on  for 
the  debt.  She  owed  a  small  amount  before  this  transaction. 
Drake  was  at  M'Bride  &  HankePs  store  when  I  called  on  him. 
I  told  him  that  if  he  would  promise  to  indorse  the  note,  I 
would  deliver  the  goods. 

In  reply, — I  called  on  Drake  after  Mrs.  Owens  returned  ; 
several  times  before  the  first  credit ;  can't  say  I  ever  present- 
ed the  bill  to  him,  but  the  amount  was  made,  known  to  him. 
John  HankeL — Goods  were  brought  to  us  by  Drake  from 
Mrs.  Owens'  store,  and  he  received  the  proceeds.  The  gen- 
eral style  of  the  goods  was  such  as  specified  in  the  bill  sued 
upon  in  this  case ;  such  as  the  plaintiffs  deal  in.  Sales  were 
closed  on  I7th  February,  1845^  began  first  of  that  month, 
or  last  of  January.  Knew  no  other  person  in  tbe  matter  but 
Drake. 

Cross  examined. — The  invoice  sent  to  us  was  in  his  name. 
The  same  style  of  goods  was  common  to  many  stores. 
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His  Honor  says :  I  overruled  a  motion  for  a  non-«rtiil,  for  I  ^5*"'^2?** 
thought  there  was  ambiguity  enough  in  the  testimony,  taken  ^  Jan.  1860,  ^ 
altogether,  and  the  peculiar  characteristics  of  the  transaction,      ^ 
to  require  the  intervention  of  the  jury  in  fixing  the  true  un*      ^^7*^ 
derstanding  of  the  parties,  and  therefore,  the  true  nature  of      Dnke^. 
the  contract.    For  example,  although  Mrs.  Ovens  bid  at  the 
auction  sale  for  the  gooas,  yet  Mr.  Drake  was  present,  and 
as  active  as  she  in   going  through   the  preliminaries  of  the 
purchase.    Though  the  goods  were  finally  sent  to  the  wo- 
man, they  were  not  so  delivered  nntil  the  lapse  of  three  or 
four  days,  nor  antil  the  defendant's  promise,  however  to  be 
interpreted,   was  made.    Though  Mrs.   Owens  made  pay« 
ments,  yet  the  testimony  was,  that  the  goods  were  delivered 
(and  it  was  then  only  the  contract  was  complete.)  entirely  on 
the  credit  of  Drake,  for  "Mrs.  Owens^  credit  was  a  Daere^^^^^**^^* 
nothing ;.  goods  were  delivered  on  defendant's  credit,"  said    ^p.iss;* 
Mr.  Jlice.    Though  the  entry  was  made  to  Mrs.  Owens,  that  Croft T.Smill- 
was  not  conclusive,  (however  strong,)  as  has  been  several  ^^^^^  ^P* 
times  adjudged.    It  was  less  conclusive  in  this  case  than 
many  others,  for  if  made  before  the  goods  were  received  by 
Mrs.  Owens,  and  at  the  time  of  the  bargain  or  proposals  at 
auction,  it  was  but  a  memorandum  of  what  goods  had  been 
bid  for  by  her,  and  offered  to  be  sold,  but  not  sold,  because 
not  delivered,  and  inchoate,  as  after  events  proved.   Until  the 
goods  were  delivered,  Mrs.  Owens  incurred  no  legal  liability  to 
pay,  for  until  then  the  case  wasunder  the  17th  sec.  of  the  Stat- 
ute of  Frauds.    I  suppose,  therefore,  I  did  well  in  referring 
the  case  to  the  jury,  for  such  reasons  as  recommend  that 
course,  and  are  set  forth  in  Roberts  on  Frauds^  and  recog-     page  333. 
Dized  by  Ohitty  on  Contracts^  where,  speaking  of  the  inqui-  lio^™^'^^ 
ry  whether  any  credit  was  given  to  the  third  person,  it  is       » P*      ^ 
said,  "  This  is  a  question  depending  not  altogether  on  the 
particular  wcn-ds  of  the  guaranty,  or  promise  of  the  defen- 
dant, but  upon  the  particular  circumstances  of  each  case,  and 
the  general  features  of  the  transaction."    Upon  this,  we  are 
also  told,  light  may  be  borrowed  from  the  subsequent  con- 
duct of  the  purchaser. 

To  the  jury  I  stated  the  question  to  be,  whether  the  un- 
dertaking of  the  defendant  was  original  or  collateral,  and  I 
endeavored  to  give  tbem  the  legal  idea  of  the  meaning  of  the 
terms.  I  held  that  it  was  not  material,  in  this  question, 
whether  a  credit  was  allowed  to  the  defendant,  or  a  liability 
was  assumed  to  pay  inaianter.  I  held  that  a  contract,  by 
which  a  defendant  is  to  furnish  a  note  on  which  he  is  to  be 
endorser,  was  not  necessarily  a  collateral  undertaking,  on  his 

Ert,  in  tho  sense  of  the  Statute  of  Frauds ;  for  if  he  was  to 
accounted  paymaster  in  this  case,  such  an  engagement 
was  the  same  as  if  he  had  promised  to  deliver  a  note,  joint 
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CBAKUEflTOH,  and  several,  of  Mrs.  Owens  and  himself,  or  any  bodv  else 

J«Li85a    and  himself. 

*J       '     The  jury  were  advised  to  consider  whether  the  true  import 

Taylor      ^j-  |j^^  contract  was  equivalent  to  this:  If  you  will  deliver 

Dnke.  to  Mrs.  Owens  the  goods,  you  shall  have  a  note  of  her's, 
with  my  endorsement ;  and  that  this  was  independent  of  the 
failure  of  Mrs.  Owens  to  pay :  if  so,  the  contract  would  not 
necessarily  be  within  the  statute. 

They  were  advised  that  the  true  understanding  of  the  par- 
ties should  be  gathered  from  examining  all  thq  facts,  in  order 
to  ascertain  whether  the  liability  was  absolute  or  conditional : 

y  as,  on  the  one  hand,  whether  the  goods  sold  by  M'Bride  and 

Hankel  were  part  of  the  goods  in  question,  and  being  such  ia 
the  name  of  defendant,  and  proceeds  paid  to  him,  it  should 
be  thence  concluded  that  he  had  the  legal  property  in  them, 
and  so  dealt  with  them,  as  having  been  in  fact  sold  to  him, 
though  delivered  to  another ;  or,  on  the  other  hand,  whether 
4his  was  rebutted  by  the  fact,  that  the  entry  in  the  book  of 
plaintiffs's  was  to  Mrs.  Owens,  from  whom  part  payment  had 
been  received,  and,  therefore,  that  Mrs.  Owens  was  looked  to 
as  the  original  debtor. 

The  jury  were  further  instructed  thus.:  Suppose  the  con- 
tract was  this:  if  you  will  deliver  the  goods  to  Mrs.  Owens, 
if,  at  the  end  of  the  credit,  she  does  not  ))ay,  I  will  give  yoa 
her  noteendorsed  by  me;  the  case  would  be  within  the  statute. 
Again.  Suppose  the  contract  this:  If  the  plaintiffs  would 
procure  the  note  of  Mrs.  Owens,  and  present  it  to  defendant, 
ne  would  endorse  it,  it  would  be  not  an  absolute,  but  a  con- 
ditional contract,  and  not  such  as  had  been  declared  and  re- 
lied on.  Or  was  it,  if  you  take  Mrs.  Owens's  note,  I  will 
endorse  it ;  such  contract  wimld  not  be  that  alleged  by  the 
plaintiffs,  and  they  must  fail. 
I  add  an  observation  here,  which,  however,  I  do  not  wish 
.  Hoberto  on  to  be  understood  as  having  been  made  at  the  trial.  Mr.  Ro- 
Fraads,p.234.i)erts  considers,  that  one  anchorage  had  been  gained,  at  any 
rate,  by  the  course  of  decision  in  England,  viz :  ^  That  the 
person  underta&en  for,  must  be  or  become  liable  at  the  time 
that  the  promise  by  the  third  person  is  made."  I  have  al- 
ready suggested,  that  for  the  space  of  three  oc  four  days  after 
the  auction,  Mrs.  Owens's  legal  liability  did  not  arise,  because 
it  was  excluded  by  the  17th  section  of  the  Statute  of  Frauds. 
It  did  not  appear,  as  I  apprehended,  that  any  intercourse  was 
bad  with  her  during  that  time :  at  all  events,  the  defendant's 
promise  was  made  before  her  legal  obligation  to  pay  arose, 
which  was  not  until,  if  ever,  the  goods  were  delivered  to  her. 
It  would  seem,  therefore,  that  the  defendant  made  his  pro- 
mise, whatever  it  was,  (and  the  jury,  according  to  the  guides 
I  proposed  to  them,  have  construed  it  to  have  been  absolute,) 
before  any  action  could  have  been  maintained  against  her. 


APPEALS  AT  LAW.  436 

Upon  the  whole,  I  am  glad  the  defendant  appeals,  as  he  Cbarlestow, 
does  upon  the  grounds  annexed,  for  I  was,  and  am,  sensible  ^  J9n.i850.  ^ 
of  the  legal  perplexity  that  attends  such  cases  as  this,  and  a^     Z^      ' 
circuit  decision  deserves  review  in  a  wiser  and  more  deliber-      ^^lor 
ate  tribunal.  DnJce. 

Motions  were  made  in  the  Court  of  Appeals  for  a  non-suit 
or  a  new  trial,  on  the  grounds : 

For  a  Non-suit. — ^That  the  case  was  clearly  within  the 
Statute  of  Frauds,  and  the  motion  for  a  non-suit  below  should 
have  been  sustained. 

For  a  Neu>  TritU, — 1.  That  the  defendant's  promise  was 
to  endorse  Mrs.  Owens'  note,  and  it  was  not  shewn  that  the 
note  was  ever  presented  to  the  defendant  for  his  endorse- 
ment. 

2.  That  the  Judge  erred  in  charging  the  jury,  that  they 
could  put  si]ch  a  construction  on  the  evidence,  as  to  establish 
the  fact  that  the  defendant  was  to  produce  Mrs.  Owens'  note, 
with  hifl  own  endorsement,  and  to  take  the  case  out  of  the 
Statute  of  Frauds; 

Phillipt,  for  the  motion. 
SimonSf  contra. 

CuriOy  per  Richardson,  J.  The  motion  is  for  a  non-suit, 
upon  the  ground  that  the  contract  made  by  Miles  Drake^  to 
answer  for  the  goods  delivered  to  Mrs.  Owens,  by  the  plain- 
tiff 's,  is  within  the  protection  and  provisions  of  the  Statute  of 
frauds.  Because  such  contract  was  never  acknowledged  in 
writing,  nor  was  it  made  for  and  upon  any  sufficient  consider- 
ation to  make  it  binding  upon  him.  The  enactment  that  go- 
verns the  case  is  as  follows :  "  No  action  shall  be  brought,  &e. 
whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default  or  miscarriage  of  another  person, 
unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized."  The  decisions 
expounding  this  fourth  clause  of  the  Statute  of  frauds  and 
perjuries  are  very  many.  But  the  difficulty  is  not  so  much  in 
the  law  as  to  perceive  and  decide  what  was  the  exact  mean- 
ing of  the  parties  in  each  particular  case.  In  the  case  now 
before  the  Court  we  have  to  decide. 

First.,  Whether  Miles  Drake  was  merely  the  surety  of  Mrs. 
Owens,  the  principal  debtor,  for  the  goods  .in  question,  or,  was 
he  himself  the  original  debtor  for  the  goods,  and  Mrs.  O.  not 
liable. 

And  secondly,  whether  any  sufficient  consideration  passed  to 
Miles  Drake,  either  at  the  sale  or  subsequently,  so  as  to  render 
the  contract  for  the  amount  of  the  goods,  bindinff  upon  him, 
even  if  he  were  not  the  original  debtor  and  had  not  bound 
himself  in  writing. 
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CsiRLBsroN,     The  first  enquiry  is  resolved  by  asking  who  was  the  prin- 
Jan.  18&0.    Q[p^\  and  original  debtor  for  the  goods?  This  is  a  question  of 
^      ^fact:  Mrs.  Owens  bid  oflf  the  goods.    The  entry  in  plaintiff 
*^^*^     books  was  thus,  « Mrs.  Eliza  Owens  bought  of  J.  H.  &  A. 
Dnike.     Taylor,  Auction  and  Commission  Merchants,"  &c.    And  the 
plaintLffs^s  Clerk,  J.  W.  Rice,  says  he  looked  on  her  as  the 
principal  debtor.    T^^^  goods  were  sold  on  a  credit,  and  the 
plaintifiis  refused  to  deliver  them  to  her,  unless  Drake  would 
endorse  her  note.    This  Drake  agreed  to  do — whereupon  the 
goods  were  sent  to  Mrs.  Owens'  store,  but  Drake  afterwards 
refused  to  endorse  the  note.    Rice  says,  in  his  cross  examina- 
tion, ^4  told  Drake  I  would  deliver  the  goods,  as  soon  as  he 
would  say  he  would  endorse." 

Thus  the  promise  of  Drake  was  explicit  but  only  verbaL 
Rice  further  says,  ivhatever  was  paid  was  paid  by  Mrs. 
Owens. 

The  particular  adjudication  of  our  own  that  here  applies, 
lMcC.p.lOO.is  that  of  Ldand  v.  CrevoUy  i.  e.  If  the  person  for  whose 
use  goods  are  furnished,  be  liable  at  all,  any  promise  by  a 
third  person  to  pay  that  debt  must  be  in  writing.  This  is 
iMcC.995.  well  Ulustrated  by  the  opposite  case  Mectse  v.  Wagner. 
Where  no  action  lies  against  the  party  undertaken  for,  it  is 
not  within  the  statute. 

Now  then,  is  k  not  plain,  that  Mrs.  Owens  was  the  original, 
and  in  the  language  ot  Rice  "  principal  debtor.'*  The  evidence, 
I  think,  places  her  obviously  in  that  position,  while  it  places 
Drake  in  the  position  of  a  collateral  surety,  6nly  to  answer 
in  case  of  her  default  and  non-payment. 

The  undertaking  and  promise  of  Drake  wias  to  become  her 
endorser,  which  plainly  keeps  up  the  proper  idea,  of  a  provi- 
sional and  collateral  indebtedness  for  Mrs.  Owens,  the  maker. 
The  legal  liability  of  an  endorser,  who  is  a  provisional  debtor, 
presents  the  precise  idea  of  that  kind  of  liability  against  which 
the  Statute  would  guard  men,  unless  it  be  put  in  writing. 

The  whole  wisdom  of  the  Statute  against  frauds  is  to  ren- 
der nugatory  such  collateral  and  provisional  undertaking;  un- 
less the  contract  be  put  in  writing,  or  be  made  for  valuable 
consideration.  The  law  is  easily  comprehended,  and  in  this 
particular  instance,  as  I  understand  it,  applies  to  the  case  made 
by  the  evidence,  as  plainly  as  the  common  illustration  of  the 
Statute  of  frauds — "  let  A  have  goods  and  I  wil^  be  security 
that  he  will  pay  for  them,  or  if  he  does  not  pay  I  will.'*  Such 
an  undertaking  is  collateral,  and  void,  by  the  express  protec- 
tion of  the  statute  against  such  contracts,  unless  they  ^be  put 
in  writing. 

The  contract  of  Drake  amounted  to  this — "let  me  have  the 
goods  she  has  bought,  and  I  will  endorse  her  note  for  the  pay- 
ment. In  other  words,  I  will  be  her  surety  for  their  amount 
But  she  is  -still  the  principal  debtor,  and  I  will  answer  in  case 
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of  her  default"    And,  accordingly^  the  goods  were  charged  to  CHABx.B«fOK, 
her  alone,  in  plainliflfs's  books.  ^  Jap.  1850.  ^ 

It  can  make  no  difference,  at  what  time  the  goods  were  sent^    _  ^, 
to  Mrs.  O.  ^^^ 

The  assurance  of  Drake  equally  refers  to  the  purchase  she      Drake, 
had  before  made,  and  is  therefore  equally  collateral. 

The  second  enquiry  is  whether  any  sufficient  consideration 
passed  to  Miles  Drake,  so  as  to  render  him  subsequently,  or 
Wore  the  sale,  liable  as  the  original  debtor.  A  man  may 
make  himself  liable  for  the  default  of  another,  either  by  an 
original  undertaking,  or  by  a  sufficient  consideration  received, 
so  as  to  render  him  liable,  but  there  is  none  such  in  the  pre- 
sent case.  In  every  case  of  a  delivery  of  goods,  there  is  the 
same  consideration.  But  these  goods  are  the  consideration 
of  the  indebtedness  of  the  purchaser,  not  of  the  collateral  un^ 
dertaking.  To  make  the  goixls  constitute  the  two  considera- 
tions would  render  the  statute  nugatory.  This  distinction 
gives  the  reason  of  that  class  of  adjudications  which  protect 
the  collateral  or  provisional  debtor,  in  all  cases  where  the  prin- 
cipal debtor  is  liable  at  all,  i.  e.  the  goods  delivered  to  the 
purchaser  cannot  be  extended  also  into  a  consideration  to  the 
provisional  debtor.  Once  make  the  goods  delivered  serve 
such  double  purpose,  you  strike  down  the  statutory  shield  at 
a  blow. 

The  case  is  well  illustrated  by  the  opposite  and  very  re-* 
cent  decision  in  the  case  of  Samuel  Tindall  v.  T.  T  Touch-  Stirob.^.3, 
berry.  In  that  case  a  constable  levied  on  a  mare  of  one  June.  ^'  • 
Teuchberry  agreed,  it  he  would  allow  June  to  have  the  pos- 
session of  the  mare,  he  would  be  liable  if  not  redelivered  to 
the  constable  on  the  next  day.  This  was  held  to  be  an  orig- 
inal agreement  by  Touchberry.  For,  although  made  for  the 
sake  of  June,  June  was  not  liable;  and,  therefore,  the  case 
was  not  within  the  Statute  of  Frauds.  Because  the  whole 
credit  was  given  to  Touchberry.  It  was  like  the  common 
illustration,  "  let  A  have  goods  and  I  will  pay  for  them." — 
This  was  an  original  promise. 

But  if  June  had  been  liable,  as  is  Mrs.  Owens,  Touchberry 
would  have  been  shielded  by  the  statute,  and  the  decision 
reversed.  In  any  case  wherein  the  presiding  Judge  has  re- 
fused a  nonsuit,  it  is  with  hesitation  that  I  differ  from  him  in 
the  consideration  of  the  evidence.  But  in  the  present  case, 
it  is  plain  that  the  Judge  hesitated  to  grant  rather  than  that 
he  refused  the  motion-— choosing  to  leave  the  nonsuit  to  a 
higher  tribunal.  Upon  the  whole,  therefore,  this  Court  is  of 
opinion  that  the  proper  construction  of  the  promise  and  un- 
dertaking made  by  Drake,  was  collateral  and  as  surety  for 
Mrs.  Owens,  because  she  was,  herself,  clearly  liable  for  the 
amount  of  the  goods,  and  the  undertaking  of  Drake  was  merely 
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Crablsiton,  provisional ;  and  being  without  consideration,  is  protected  by 
Jan.  1860.    jjj^  Statute  of  Frauds. 

*  Tfie  motion  of  the  defendant  to  set  aside  the  verdict  and 

^y       ^0  enter  a  nonsuit,  is,  therefore,  granted. 

Gidiew.         O'Neall,  Evans,  Frost  and  Wardlaw,  JJ.  concurred. 

Motion  granted. 


James  W.  Gray^  Master  in  Equity,  v.X  J.  Gidiere  et  at.    ^ 

Every  plea  is  not  to  be  considered  fHTolous,  which  on  demuirer  would  be  held 

to  be  insuffieient. 
A  plea  is  not  frivolous,  upon  which,  if  demurred  to  by  the  plaintiff,  judgment 

must  be  rendered  for  the  defendant 
Where  the  facts  may  support  the  defence  set  out  in  the  plea,  the  plea  is  not  fiir- 

OlOttS. 

Where  (here  is  nothing  on  the  faoe  of  ihe  plea  which  showr  the  fiicts  alleged  io 
be  fidse,  but  on  the  contrary  they  appear  reasonable  and  possible,  the  plea 
cannot  be  considered  deceitful. 

A  party  cannot,  under  the  fifUi  rule  of  court;  admit  part  of  a  plea  to  be  good, 
and  move  to  strike  out  the  balance  as  fiiyolous. 

Before  Frost,  J.,  ai  Charleston,  October^  1849. 

The  plaintiff  declared  in  debt  on  bond.  The  defendant 
pleaded  three  several  pleas.  A  motion  to  strike  out  part  of 
the  second  plea,  and  the  third  plea,  as  "frivolous  and  deceit- 
ful," was  retused.    This  refusal  is  the  subject  of  appeal. 

In  the  argument  of  the  motion,  Uie  plaintiff's  attorney  re- 
lied much  on  the  proceedings  in  the  Court  of  Equity,  in 
which  the  bond  was  given.  It  may,  therefore,  serve  for  the 
better  understanding  of  the  case,  briefly  to  state  those  pro- 
ceedings. 

Thomas  Napier,  having  recovered  a  judgment  against  Des 
Coudres,  Gidiere's  testator,  filed  a  bill  in  the  Court  of  Equity 
against  Gidiere,  executor ;  and  an  order  was  made  in  the  case 
July,  1838,  that  'Hhe  defendant,  Gidiere,  pay  into  the  hands 
of  the  Commissioner,  within  ten  days  after  notice  of  this  or- 
order,  the  sum  of  $6233  14.''  For  failure  to  comply  with 
this  order,  an  attachment  was  issued  in  January,  1839,  and 
Gidiere'  arrested.  Gidiere,  m  his  answer,  claimed  the  said 
sum  of  money  and  other  assets,  as  surviving  partner  of  Des 
Coudres.  At  June  sittings,  1839,  a  decree  was  made  adverse 
to  this  claim  ;  which  also  declared  thai  the  complainant  was 
entitled  to  be  paid  his  debt,  (established  by  the  decree)  out  of 
the  assets  of  Des  Coudres,  (ordered  to  be  paid  into  court)  in 
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the  course  of  administrstion.  At  the  same  time  Qidiere  peti-  ^j**"™*» 
tioned  that  the  attachment,  under  which  he  was  in  custody,^  Jan. i860.  ^ 
should  be  suspended  until  the  hearing  of  the  appeal  from  the^  T^ 
decree,  which  he  had  taken.  On  this  petition  it  was  ordered  ^^ 
by  Chancellor  David  Johnson,  ''that  tne  defendant,  Gidiere,  QkUeie. 
enter  into  bond  to  the  Commissioner  of  this  Court,  with  two 
good  and  sufficient  sureties,  in  a  penal  sum  equal  to  twice  the 
amount  ordered  to  be  pilid  into  court  by  C^iancellor  Dunkiu: 
the  condition  of  the  bond  to  be  that  the  said  J.  J.  Gidiere  will 
abide  by  and  perform  the  decree,  heretofore  made,  for  the 
payment  into  court  of  the  said  sum  of  money,  within  ten  days 
after  the  decree  of  the  Appeal  Court,  in  the  matter  decided  by 
this  court  and  bv  the  decree  of  Chancellor  Dunkin,  or  surren* 
der  himself  a  prisoner  to  the  sheriflf  under  thea^tachment  now 
in  force  against  him/'  Gidiere  accordingly  entered  into  bohd 
with  J.  W.  Gray,  Master  in  Equity,  with  Watso»  and  How- 
land  sureties,  in  the  penalty  of  $  13,000,  conditiohed  as  direct- 
ed in  the  order  of  Chancellor  Johnson.  The  appeal  from 
Chancellor  Dunkin's  decree  was  heard  in  February,  1841, 
when  the  decree  of  Chancellor  Dunkin,  on  the  partnership, 
was  confirmed,  and  the  cause- remanded  to  the  Circuit 
Court  on  a  question  of  the  Statute  of  Limitations.  In  Janua- 
ry, 1842,  the  cause  was  heard  on  the  plea  of  the  Statute  of 
Limitations,  and  the  plea  over-ruled.  Frpm  this  decree  the 
defendant  appealed,  and  at  the  meeting  of  the  Court  of  Ap- 
peals, in  February,  1842,  the  case  was  ordered  to  the  Court  of 
Errora  In  May,  1843,  the  caiise  was  heard  in  the  Court  of 
Errors,  and  on  the  29th  May,  1843,  the  appeal  was  dismiss- 
ed. On  the  9th  June  Mr.  Petigru  notified  Col.  Hunt  that  Gi- 
diere desired  to  spend  a  week  at  Aiken ;  but  that,  on  notice, 
he  would  return  by  the  next  train.  Col.  Hunt  replied,  by  a 
note  of  the  same  date,  that  in  the  absence  of  Mr.  Napier,  he 
should  take  no.  active  steps,  without  intending  thereby  to  alter 
the  relations  of  the  parties.  On  the  29(h  June  Col.  Hunt  no- 
tified Mr.  Petigru  of  a  suit  on  the  bond,  Gidiere  not  having 
surrendered  himself  according  to  its  condition.  On  the  30th, 
Gidiere  surrendered  himself  to  the  sherifi";  but  the  order  for 
attachment  was  not  to  be  found  in  his  office,  and  he  declined 
to  take  custody  of  Gidiere.  It  was  thought  to  have  been  ta- 
ken out  of  the  sheriff's  office,  at  the  time  of  Gidiere's  dis- 
charge, by  O.  M.  Smith,  who  acted  as  the  solicitor  of  Mr. 
Napier.  On  the  30th  of  June  a  writ  was  sued  out  on  the 
bond,  which  was  the  commencement  of  this  action.  There-  . 
upon  a  petition  was  filed  by  Watson  and  Howland,  the  sure- 
ties, praying  leave  to  surrender  their  principal :  and  that  the 
action  at  law  be  stayed,  and  the  bond  cancelled.  This  peti- 
tion was  heard  February  term,  1844.  Gidiere  was  in  court, 
and  was  tendered  by  his  sureties.  A  decree  was  rendered, 
directing  the  suit  at  law  to  be  stayed ;  and  that  the  petitioners 
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CBiftLKiTON,  have  leave  to  surrender  their  principal ;  and  dieienpon  that 
Jan.  I860,    they  have  leave  to  apply  for  the  cancellation  of  their  bond. 

^^  ">  From  this  decree  an  appeal  was  taken.  On  the  3d  August, 
^J  1846,  Napier  moved  for  an  order  on  the  Commissioner  to  de- 
Qidieie.  liver  the  bond  to  him,  which  was  refused.  From  this  deci- 
sion an  appeal  was  taken.  Both  appeals  were  argued  Janua- 
ry term,  1849,  and  the  result  was  a  final  <Htier  that  Napier 
^be  allowed  to  proceed  at  his  own  costs  and  charges  with  the 
suit  already  brought ;  the  proceeds  of  the  suit  to  be  brought 
by  him  into  this  court,  subject  to  its  order ;  and  that  tlie  Com* 
missioner  attend  with  the  bond,  in  order  to  sustain  the  suit'' 
'In  coming  to  this  conclusion,^'  it  is  said  in  the  opinion  of  the 
court,  ^'we  do  not  intend  to  express  any  opinion  whether  there 
18  a  breach  of  the  condition  ot  the  bond  or  not  That  is  pro- 
perly a  question  of  law,  and  may  well  be  decided  on  the  trial 
m  the  law  court."  '^Jt  may  be  admitted  that  there  are  cases 
in  which  this  court  will  not  subject  a  party  to  the  consequent 
ees  of  a  technical  breach,  though  one  be  oonunitted ;  but  we 
do  not,  in  this  case,  see  equity  sufficient  to  induce  us  to  put 
any  restraint  upon  the  legal  efEacts  of  the  bond,  as  against 
the  parties  to  it" 

The  defendant  craved  oyer  of  the  bond,  and  set  out  the 
conditions,  in  the  terms  of  the  .decretal  order,  thus :  ^'The 
condition  of  the  alx>ve  obligation  is  «uch,  that  if  the  above 
bound  J.  J.  Gidiere  Mrill  abide  by  and  perform  the  decree 
heretofore  made,  for  the  payment  into  court  of  the  said  sum  of 
money,  within  ten  days  after  the  decree  of  the  Appeal  Court, 
and  by  the  decree  of  Chancellor  Dunkio,  or  surrender  himsell 
a  prisoner  to  the  sheriff,  under  the  attachment  now  in  force 
against  him,  then  the  above  obligation  to  be  void ;  else  to  le* 
main  in  full  force  and  virtue." 

The  defendant  then  pleaded, — 

First,  That  the  Appeal  Court,  mentioned  in  the  writing  obli- 
gatory, has  made  no  decree  in  the  premises  against  him,  ac- 
cording to  the  form  and  effect  of  the  said  condition. 

Secondly,  That  at  the  time  of  making  the  said  writing 
obligatory,  the  defendant  was  a  prisoner  under  a  writ  of  at- 
tachment, issued  in  (his  cause;  and  that  from  the  orders 
made,  the  defendant  had  appealed  ;  and  the  appeal  was  ad- 
journed to  the  Court  of  Errors ;  and  that  after  making  the 
writing  obligatory,  the  writ  of  attachment  was  takert  away 
and  removed  from  the  sheriff's  office  by  O.  M.Smith,  the  at- 
tornay  of  the  complainant,  in  the  said  cause  of  Napier  r, 
:3  Strob.  Eq.  Gidiere  ;  for  whose  benefit  the  said  bond  is  now  sued  ;  and  that 
when  the  decree  of  the  Court  of  Errors  was  rendered,  there 
was  no  attachment  in  the  office  of  the  sheriff  against  this 
defendant,  or  other  authority  by  the  sheriff  to  receive  him  as 
a  prisoner.    And  that,  from  the  time  of  the  making  of  the 
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decree  in  the  Court  of  Errors,  the  defendant  was  and  always  CnARLErrox, 
has  been  ready  lo  render  himself  a  prisoner  under  the  attach-^  Jan.  1850. 
ment  in  force  against  him  at  the  time  of  the  making  of  ihe^     T^       ' 
said  writing  obligatory ;  but  the  said  Thomas  Napier  did  not       ^^ 
deliver  to  the  sheriff  of  Charleston  district  the  said  writ  of    Gidieie. 
attachment,  nor  any  writ  of  attachment,  against  the  defend- 
ant, whereby  the  defendant   was  debarred  from   rendering 
himself  a  prisoner  to  the  sheriff,  according  to  the  form  and 
effect  of  the  said  writing  obligatory. 

And  thirdly,  That  from  and  after  the  time  when  a  final 
decree  was  rendered  in  the  cause,*  mentioned  in  the  said 
writing  obligatory,  he  was  and  always  has  been  ready  to  sur- 
render himself  a  prisoner  to  the  sheriff  oC  Charleston  dis- 
trict, under  the  attachment  which  was  in  force  against  the 
defendant  at  the  time  of  the  making  of  the  said  writing ;  but 
that  after  a  final  decree  op  the  said  appeal  there  was  no  at- 
tachment in  force  against  him ;  and  the  complainant  in  the  - 
cause,  for  whose  benefit  the  said  attachment  had  been  issued, 
and  for  whose  benefit  the  bond  is  now  sued,  would  not  de- 
liver the  said  attachment,  (or  any  other  authority)  for  re- 
ceiving the  defendant,  as  a  prisoner  to  the  sheriff,  in  said 
writing  obligatory  mentioned. 

The  plaintiff  replied  to  the  first  plea,  and  to  so  much  of 
the  second  plea  as  affirms  that  the  writ  of  attachmeut,  issu- 
ing out  of  the  Court  of  Equity,  was  taken  away  and  re- 
moved from  the  sheriff's  office  by  Oliver  M.  Smith,  the  at-  ^ 
tomey  of  the  complainant  in  the  said  cause  of  Napier  against 
Gidiere ;  denying  the  same,  in  manner  and  form  as  the  plain- 
tiff has  alleged  in  the  said  second  plea;  and  tenders  issue  to 
the  country,  dec 

The  plaintiff  made  no  replication  to  so  much  of  the  said 
second  plea  as  avers  that  when  the  decree  of  the  Court  of 
Errors  was  rendered,  there  was  no  attachment  in  the  office 
of  tlie  sheriff 'against  the  defendant,  or  other  authority  by  the 
sheriff  to  receive  the  defendant  as  a  prisoner ;  nor  to  so  much 
of  the  said  plea  as  avers  that  the  defendant  was  and  always 
has  been  ready  to  render  himself  a  prisoner,  under  the  writ 
of  attachment,  in  force  against  him  at  the  time  of  the  making 
of  the  said  writing  obligatory;  but  that  the  said  Napier  did 
not  deliver  the  said  attachment,  nor  any  other  attachment 
against  the  defendant,  whereby  the  defendant  was  debarred 
from  rendering  himself  a  prisoner  to  the  sheriff,  according  to 
the  form  and  effect  of  the  said  writing  obligatory  ;  nor  has 
the  plaintiff  made  any  replication  to  the  thitd  plea ;  but 
moves  for  an  order  that  so  much  of  the  second  plea,  to  which 
no  replication  is  made,  and  the  third  plea,  should  be  struck 
out  as  '^frivolous  and  deceitful.'' 

The  order  was  refused  ;  because,  says  his  Honor,  It  is  a 
good  defence  to  the  plaintiff's  action  for  the  defendant  to 
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Cbihlbston,  show  performance,  or  aD  excuse  for  non-performance,  of  the 

^*"'  ^^\  condition  of  the  bond.    If  the  facts,  alleged  in  the  pleas,  are 

^     J2C      '  not  sufficient  in  law  to  excuse  the  omission  to  render  the 

^J      person  of  Gidiere  to  the  sheriff,  the  plaintiff  may  demur ;  and 

Gidiere*     if  the  facts  are  denied,  issue  may  be  taken  on  them.    On  the 

issue  in  law,  or  of  facts,  of  which  the  alternative  is  present- 

ed  to  the  plaintiff,  final  judgment  may  be  rendered.    The 

pleas  are,  therefore,  not  frivolous  or -deceitful.    If  ihe  decrees 

or  proceedings  in  tne  cause  in  the  Court  of  Equity  present 

any  matter  of  defence,  the  plaintiff  may  have  the  benefit 

thereof  by  proper  pleading. 

The  plaintiff  appealed : 

Because  the  lacts  stated  in  the  pleas  moved  to  be  stricken 
out  are  immaterial,  as  the  bond,  in  its  conditions,  presents  but 
two  ^ays  of  excusing  the  penalty.  1st.  By  complying  with 
the  decree.  2d.  By  surrendering  himself  within  a  given 
time — neither  of  which  are  averred ;  and  none  o(  the  facts 
stated  in  the  pleas  excuse  the  omission,  as  there  is  no  aver- 
ment of  an  offer  to  surrender  within  the  time  limited  in  the 
bond. 

Huntf  for  the  motion. 
Memminger,  Petigru^  contra. 

Curta,  per  O'Neall,  J.  The  argtimeat  in  this  case  has  cor- 
covered  a  wide  range ;  indeed,  it  has  been  discussed  as  if  the 

Elaintiff  had  demurred  to  the  defendant's  pleading.    This  is, 
owever,  not  so,  and  we  are  obliged,  after  hearing  the  whole 
merits  of  the  case,  discussed  both  in  law  and  fact,  to  confine 
ourselves  to  the  very  narrow  question  decided  bv  the  Judge 
Miner's  Com.^^'^^)  "^^^   ^^^  parts  of  the  2d  plea  excepted  to  by  the 
p.  34.       plaintiff,  and  the  3d  plea,  ^^frivolous^^  under  the  5th  rule  of 
Court?" 

The  terms  of  that  role — '*  if  any  frivolous  or  deceitful 
plea  shall  be  filed,  the  adverse  party  shall  not* be  obliged  to 
demur  to  the  same,  but  such  plea  shall,  on  motion,  be  re- 
jected by  the  Court,  and  such  judgment  or  order  shall  be 
awarded  thereupon,  as  shall  be  agreeable  to  justice,''  ought 
to  be  always  olosely  observed.  It  is  not  every  plea  which^ 
on  demurrer,  would  be  held  to  be  insuffleient,  which  is  to  be 
y  considered  frivolous.    If  that  were  so,   a  demurrer   need 

never  be  resorted  to,  and  the  party,  without  incurring  any  of 
the  dangers  which  attend  an  issue  in  law,  mmht  speculate 
at  pleasure  upon  the  judgment  of  the  Court,  by  making  a 
motion  to  strike  out  any  plea. 

No  doubt  the  6th  rule  covers  two  sorts  of  pleas.  096, 
which  it  terms  frivolous,  is  desciibed  by  Judge  Brevard,  ia 
2 Brer. ^8.  Winn  v.  Waring^  to  be  "such  as  are  unimportant,  a  non- 
sensical trifling  with  the  dignity  of  the  Court  and  majesty  of 
the  law,  on  which  no  serious  question  of  law  or  fact  cau 
arise."    Such  a  plea  is,  perhaps,  better  described  to  be, 
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where,  taking  every  fact  stated  in  it  to  be  true,  still  if  is  Charleotoh, 
plain,  without  reference  to  reason  or  authority,  that  no  de-    J"*'^®^' 
fence  to  the  action  is  made,  and  if  issue  be  taken  on  it,  that*^     "T"       ' 
would  be  immaterial.  ^^ 

The  other,  which  the  rule  terms  deceitful,  is  the  sham     Gidiere. 
plea  mentioned  in  the  English  bookstand  is,  when  the  facts 
stated  are  obviously  false,  on  the  face  of  the  plea,  ris^'a^Sp^! 

The  pleading  objected  to,  when  tested  by  these  definitions  ^'^  p  543 
or  descriptions,  is  not  liable  to  be  considered  either  "  frivolous 
or  deceitful."  To  begin  with  the  last  first.  There  is  nothing 
on  the  face  of  the  pleas  which  «hews  the  facts  to  be  false: 
on  the  contrary,  they  appear  to  be  perfectly  reasonable  and 
possible.  There  is  no  pretence,  therefore,  that  the  pleas  are 
deceitful. 

To  test  the  character  of  the  pleading,  under  the  charge   . 
that  it  is  frivolous,  it  ib  necessary  to  separate  the  considera- 
tion of  the  2d  and  3d  pleas. 

The  plaintiff  has  replied  to  part  of  the  second  plea,  and  I 
very  much  incline  to  the  opiniorl  that  this,  in  that  respect, 
coficitides  his  motion.  F'or  a  party  cannot,  under  the  Qth 
rule,,  admit  part  of  the  plea  to  be  good,  and  move  to  strike 
out  the  balauce  as  frivolous.  That  would  be  assuming  the 
task  of  amending  his  adversary's  pleading,  and  saving  him 
from  the  consequences  of  a  demurrer. 

But  conceding,  for  the  present,  that  the  plaintiff's  motion  ' 
is  in  order,  it  becomes  necessary  to  look  to  the  2d  plea,  as  a 
whole,  and  not  to  consider  it  in  unconnected  parts.  Like 
many  other  pleas,  it  presents  several  facts  as  constituting 
one  defence,  and  if  this  be  true,  there  is  no  objection  to  it  on 
that  account. 

It  makes  the  allegation  that,  pending  the  appeal,  the 
attorney  of  the  complainant  withdrew  from  the  sheriff's 
office  the  writ  of  attachment,  under  which  Gidiere  had  been 
arrested ;  th^  when  the  final  decree  on  the  appeal  was  ren- 
dered, there  was  no  attachment  in  the  sheriff's  office;  that 
the  defendant,  Gidiere,  was  always  ready  to  surrender  him- 
self to  the  sheriff,  but  that  the  complainant  did  not  deliver 
to  the  sheriff  th«  writ  of  attachment,  whereby  Gidiere  was 
prevented  frortj  surrendering  himself,  in  fulfilment  of  the 
condition  of  the  boYid. 

The  plaintiff  has  seized  upon  the  first  part  of  this  allega- 
tion, "  that  pending  the  appeal,  the  attorney  of  the  complain- 
ant withdrew  from  the  sheriff's  office  the  writ  of  attachment, 
under  which  Gidiere  had  been  arrested,"  traversed  it,  and 
put  himself  uf)on  the  country,  in  that  behalf,  and  moves  to 
strike  out  the  balance  as  frivolous.  I  think,  if  the  plea  had 
stopped  at  the  allegation  traversed  by  the  plaintiff,  that  the 
charge  of  ^^ frivolouSj^  would  have  been  much  better  sus- 
tained, than  it  can  be  in  reference  to  the  pan  under  cdn- 
tsideratiom    For  then  the  plaintiff  might  very  well  have 
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said,  "notwithstanding  all  you  have 'said,  still  the  writ  of 
attachment  might,  at  the  termination  of  the  appeal,  have 
been  in  the  sheriff's  office ;  previous  to  that  time,  it  was  im- 
material to  you  or  your  sureties  where  it  was."  But  the  facts 
stated  subsequently,  cure  this  defect,  by  shewing  that,  at  the 
determination  of  the  appeal,  the  writ  of  attachment  had  not 
been  restored  to  the  sheriff's  office — that  Gidiere  was  ready 
to  surrender,  but  that  the  complainant"  did  not  deliver  the 
writ  to  the  sheriff,  and  tliereby  he  was  prevented  from  com« 
plying  with  the  .condition  of  his  bond.  It  may  be,  that  the 
facts  may  not  support  the  defence  thus  set  out ;  but  if  they 
do,  it  will  be  difficult  for  the  plaintiff  to  persuade  a  Court  he 
is  entitled  to  recover.  It  is,  however,  not  necessary  for  the 
Court  to  say,  that  the  plea  is,  beyond  all  doubt,  a  good  de- 
fence. It  is  enough  to  say,  that  it  is  not  frivolous.  For  it 
is  far  from  plain,  that  the  defence  is  not  good.  If  the  plain* 
tiff  thinks,  upon  the  facts  set  out  in  the  plea,  that  he  is  still 
entitled,  in  law,  to  judgment  for  his  debt,  he  has  only  to  de- 
mur, and  the  Court  must  then  meet  that  question. 

As  to  the  3d  plea,  it  alleges  that,  at  the  final  decree  on  the 
appeal,  there  was  no  writ  of  attachment  in  force  against 
Gidiere.  If  that  be  true,  how  can  that  plea  be  regarded  as 
frivolous?  The  plaintiff,  by  demurrmg  to  it,  would  have 
learned  that  judgment  must  have  been  given  for  the  defend- 
ant. This  is  easiest  shewn  by  supposing,  that  after  ihe 
Court  of  Equity  made  the  order  for  the  release  of  Gidiere, 
on  giving  the  bond  in  suit,  and  after  its  execution,  the  Court 
of  Equity  had  set  the  attachment  aside.  What  effect  would 
that  supposed  case  have  on  the  defendant's  liability  under 
the  bond  ?  It  is  clear  that  Gidiere  could  not  have  surrender- 
ed himself  "  a  prisoner  to  the  sheriffs  under  the  aitachmeni 
now  in  force  against  himJ^  Because  the  sheriff  had  no 
authority,  whereby  he  could  receive  or  hold  him  in  custody. 
For  the  attachment  of  force  against  him  at  the»ezecution  of 
the  bond  had  ceased  to  be  so.  This  being  so,  both  he  and 
his  sureties  would  be  discharged.  For  they  are  not  held  to 
perform  conditions  which,  by  law,  have  been,  since  the  exe- 
cution of  the  bond,  made  impossible.  It  is  true,  that  it  is 
probable  this  supposed  case  may  not  exist;  still  if  it  could, 
on  demurrer  to  the  3d  plea,  the  defendants  would  be  entitled 
to  the  benefit  of  it  ■  For  they  simply  allege  that,  at  the  end- 
ing of  the  appeal,  "  there  was  no  writ  of  attachment  in  force 
against  him,"  (Gidiere)  and  the  supposed  case  would,  there- 
fore, come  within  their  allegation.  SiKh  being  a  possible 
construction  of  the  3d  plea,  and  which  would  make  it  good, 
as  a  perfect  defence  on  demurrer^  it  follows  it  cannot  be 
frivolous. 

The  motion  is  dismissed. 

Evans,  Wardlaw  and  FaosT,  JJ.  concurred. 

Motion  refusecL 
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Chablestok, 
JaD.  1850. 


7%«  State  V.  Ambrosio  Belmont, 

The  exceptions  in  the  Act  of  1740  in  favdr  of  "  free  Indians  in  amity  with  thb' 

Goyernment,"  apply,  to  "free  Indiana,"  and  their  descendants,  domiciled  in  The  State 

this  State,  although  disconnected  with  any  tribe  of  Indians ;  and  not  merely  _.  .^' 
to  IncUans  pns^rving  a  national  character,  and  in  amity  with  the  State. 

'  Before  Frost,  J.  at  Charleaion^  October^  1847. 

This  was  an  indtctment  for  assault  and  battery.  Amelia 
Marchant,  the  prosecutrix,  was  offered  as  a  witness,  apd  wa3 
objected  to,  as  a  free  colored  person,  and  incompetent  to  tes- 
tify.   An  issue  was  directed,  to  try  her  status. 

In  support  of  her  competency,  Jacob  Coken^  testified,  that 
he  had  known  Amelia  Marchant  ali  his  life.  The  family  had 
been  under  the  care  of  the  witness'  iamily.  The  grand  pa- 
rents wore  free  Indians,  and  she  and  her  family  have  always 
passed  as  such.  Her  grandmother  was  born  on  the  premises 
of  the. witness'  aunt,  at  Pocotaligo,  a  hundred  years  ago. — 
She  is  the  aunt  of  Thomas  Mitchell,  and  sister  of  Robert. — 
Her  father,  James  Mitchell,  was  said  to  be  a  Portuguese. 

Mr.  Yeadon  testified,  that  he  knew  the  father  and  the  mo- 
ther of  Amelia  MarchaiU*  The  family  have  always  passed 
as  persons  of  free  Indian  descent,  not  liable  to  capitation  tax. 
James  Mitchell  left  a  considerable  estate.  After  the  death  of 
Ck>l.  Cross,  Mr.  Yeadon  was  employed,  professionally,  in  the 
partition  of  Mitchell's  estate,  when  he  first  became  acquaint- 
ed with  the  faniily.  He  was  also  retained  by  Robert  and 
Thomas  Mitchell,  in  the  proceeding  in  prohibition,  hereinaf- 
ter mentioned,  and  then  ascertained,  from  an  examination  of 
the  records,  that  none  of  the  family  had  ever  paid  a  capita- 
tion tax. 

Th(9  record  of  an  issue  in  prohibition,  in  which  the  Citv 
Council  of  Charleston  were  plaintiffs,  and  Robert  Mitchell,  v 
defendant,  was  produced  in  evidence  ;  and  also  a  similar  re- 
cord, in  which  Thomas  Mitchell  was  defendant.  It  appeared 
that  Judge  O'Neall  had  granted  a  prohibition  against  the  en- 
forcement of  a  capitation  tax  upon  the  defendants,  and  had 
ordered  an  issue  to  be  tnade  up,  if  the  City  Council  were  dis- 
satisfied, in  which  the  City  Council  should  be  plaintiffs.  At 
the  trial  of  the  issue  no  witnesses  were  called  for  the  plain-* 
tiffs,  and  a  verdict  was  found,  that  the  defendants  were  '^  of  ^ 
free  Indian  descent,  unmixed  with  African  blood."  On  the 
production  of  this  record,  Robert  Mitchell  was  adtnitted  as  a 
witness  at  the  last  term. 

Against  the  competency  of  Amelia  Marchant,  James 
ONeale  testified,  that  he  had  known  James  Mitchell  since 
1805,  when  the  witness  was  an  apprentice  witlir  Curtis.—* 


416  APPEALS  AT  LAW. 


Cmjkwuutnm,  Hitcbell  worked  with  Curtis,  and  took  work  on  his  own  ac- 

^  Jaa^iasa    cQnnt^    jje  was  considered  a  colored  person.    He  served  as 

*^_.  r^  ^a  Pioneer  in  the  Artillery,  and  associated  with  colored  per- 

TheState    ^^^^    |^  ^^  ^^  ^jj  ^^  ^^^ ^^  Indian.    The  witness  never 

Bdmon;.     saw  him  associating  with  white  persons,  nOr  heard  he  was  a 
Portuguese.    He  had  no  foreign  accent. 

Sohman  Moses,  Knew  Mitchell  forty  or  fifty  years  ago. 
He  was  considered  a  colored  man,  and  associated  with  that 
class ;  and  the  witness  never  heard  to  the  contrary.  The 
witness  never  heard  that  Mitchell  was  a  Portuguese.  He 
thinks  the  husband  of  Amelia  Marchant  is  a  colored  man. — 
The  witness  had  been  a  City  Marshal,  and  did  not  report 
Amelia  Marchant  for  capitation  tax,  because  she  lived  on  the 
Neck. 

Mr.  Yeadotiy  recalled.  Has  seen  James  Mitchell  frequent- 
ly ;  did  not  know  much  of  him.  except  that  he  left  a  large 
estate.  He  did  not  recollect  the  personal  appearance  of 
Mitchell. 

Mr.  Oohen^  recalled.  Has  heard  his  aunt  and  father  say, 
James  Mitchell  was  a  Portuguese.  If  be  had  been  a  mulatto, 
they  would  not  have  permitted  Nancy  to  marry  bioL 

The  jury  were  instructed,  that  only  three  classes  of  per- 
sons are  recognized  in  this  State  :  free  white  men  under  the 
constitution ;  slaves ;  and  free  persons  of  color ;  and  that 
there  is  no  intermediate  fourth  class,  between  the  whites  and 
slaves,  enjoying  peculiar  rights,  privileges,  immunities,  or  ex- 
emptions. The  Act  of  1740  declares  that  "  all  negroes,  Indi- 
ans, mulattoes,  or  mestizoes,  who  now  are,  or  hereafter  shall 
be,  in  this  Province,  and  all  their  issue  and  offspring,  born  and 
to  be  born,  shall  be,  and  remain,  forever  hereafter,  absolute 
slaves;  and  shall  follow  the  condition  of  the  mother." — 
"  Free  Indians  in  amity  with  this  government,  and  negroes, 
mulattoes,  and  mestizoes,  who  are  now  free,"  are  excepted. 
"  If  any  negro,  Indian,  mulatto,  or  mestizo,"  shall  claim  his 
freedom,  the  same  mode  of  trial  is  prescribed.  On  such  trial, 
^Mt  shall  always  be  presumed,  that  every  negro,  Indian,  mu- 
latto, and  mestizo,  is  a  slave,  unless  the  contrary  can  be  made 
to  appear."  The  Indians,  "in  amity  with  this  government," 
are  excepted.  Respecting  them,  it  is  enacted,  that  the  burden 
of  proof  ''  shall  be  on  the  person  claiming  such  Indian  as  a 
slave."  "The  evidence  of  all  free  Indians,"  like  that  of 
slaves,  is  admitted  without  oath,  against  slaves  and  free  ne- 
groes. Indians,  ^except  those  "  in  amity,")  mulattoes,  and  mes- 
tizoes." All  crimes  and  offences,  "  committed  by  free  negroes, 
Indians,  (except  those  4n  amity,')  mulattoes,  or  mestizoes," 
"shall  be  heard  and  adjudged  in  the  same  manner  as  is  pro- 
vided for  the  trial  of  crimes  and  offences  committed  by  slaves." 
The  same  crimes,  "  committed  by  any  slave,  free  negro,  mu- 
latto, Indian,  (those  '  in  amity'  excepted)  or  mestizo"  are  do- 
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clared  capital  felonies.  "Free  Indians  in  amity  with  this  govern-  ^J**"^'*> 
ment,"  it  was  held,  referred  to  the  tribes  or  nations  of  Indians  ^^^'  ^     '  ^ 
which  then  occnpied  a  large  portion  of  the  Province,  whose      7""^ 
independence  and  national  character  were  recognized  by  the        V^** 
Provincial  Government ;  and  that  between  independent  na-    Belmont 
lions  only,  could  the  relation  of  "amity"  properly  be  said  to 
subsist  j  the  relation  of  an  individual  to  the  govornnxent  in 
whose  jurisdiction  he  may  reside,  being  th.it  of  allegiance. — 
It  was  said,  incideraally,  in  explanation  of  the  law  affirmed, 
for  there  was  no  evidence  which  required  any  instruction  on 
that  subject,  that  it  might  be,  if  a  member  of  an  independent 
tribe,  inhabiting  the  State,  should,  during  the  national  exist- 
ence of  the  tribe,  have  separated  from  it  and  become  incor- 
porated with  the  citizens  of  the  State,  such  Indian  would  be 
reeognized  as  a  citizen. 

The  jury  were  accordingly  instructed,  that  the  proper  issue 
was,  whether  Amelia  Marchant  was  a  free  white,  or  a  free 
colored  woman.  This  .question,  they  were  told,  was  not  to 
be  determined  by  any  prescribed  degree  of  admixture  between 
'  the  white  and  degraded  castes ;  bnt  depended  on  complex- 
ion, and  feature,  reception  in  society,  association,  the  exercise 
of  the  rights  of  citizenship  in  voting,  serving  on  juries,  giv- 
ing evidence  in  Court,  and  per/orming  militia,  orotber  duties 
proper  to  a  free  white  man,  and  very  much  on  character. 

After  the  charge  was  concluded,  the  Attorney  General 
moved  that  the  jury  should  be  instructed,  as  the  proper  issue, 
to  enquire,  "  whether  Amelia  Marchant  was  of  free  Indiaa 
descent ;"  but  it  was  refused,  because  the  is&ue  proposed  was 
immaterial ;  the  testimony  of  a  person  of  "free  Indian  de- 
scent" not  being  distinguishable,  under  the  Act  of  1740,  from 
that  of  a  person  of  free  negro  descent. 

The  jury  found  Amelia  Marchant  to  be  <<  a  free  person  of 
color." 

GROUNDS  OF  APPEAL. 

1.  That  the  prosecutrix  was  proved,  beyond  all  contradic- 
tion, to  be  of  free  Indian  descent,  without  the  slightest  ad- 
mixture of  Airican  or  negro  blood,  and  was,  therefore,  admis- 
sible to  be  sworn,  and  to  testify,  as  a  witness,  in  any  of  the 
Courts  of  this  State ;  and  that  the  verdict  is  erroneous,  in  not 
finding  the  fact  as  proved,  and  in  confounding  the  legal  stch 
(us  of  the  prosecutrix,  with  that  of  free  persons  of  color,  of 
African  or  negro  descent,  who  are  expressly  excluded  by  stat- 
ute from  being  received  as  witnesses,  except  in  the  courts  of 
magistrates  and  freeholders,  and  that  without  being  permit* 
ted  to  swear. 

2.  That  his  Honor  erred  in  charging  the  jury,  that  there 
were  but  two  classes  of  free  inhabitants  of  this  State,  recog- 
nized by  the  law,  to  wit :  white  citizens  and  free  persons  qf 


448  APPEALS  AT  LAW. 

CHARLErroir,  color  ;  and  that  tbero  was  no  intermediate  or  third  class,  de- 
^^  ^^^'  nominated  free  Indians^  or  persons  of  Indian  descent^  possess- 
^       '  ed  of  civil  privileges,  superior  to  those  of  other  free  persons 
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of  color ;  but  that  the  exception  in  the  Acts  of  Assembly  in 
Belmont  relation  to. free  persons  of  color,  of  "Indians  in  amiiy  with 
this  govertiment,"  is  confined  to  Indians  belonging  to  tribes, 
who  possess  an  acknowledged  national  existence,  and  are  in 
amity  with  this  State,  and  who  may  be  transiently  within 
our  jurisdiction.  Whereas,  it  is  respectfully  submitted,  that 
the  privilege  secured  by  the  exception  referred  to  by  his  Hon« 
or,  to  Indians  belonging  to  tribes  in  amity  with  this  State,  is 
/  not  extinguished  by  such  Indians  becoming  residents  within 
our  territory,  but  continues  in  them  and  in  their  descendants) 
whose  hlood  is  not  mixed  with  that  of  the  African  or  negro 
race ;  and  that  proof  of  the  continued  freedom  of  themseWea, 
and  their  progenitors,  of  persons  of  Indian  descent,  unmixed 
with  African  or  negro  blood,  without  any  of  them  ever  haT> 
ing  been  subjected  to  the  condition  of  slaves,  is  conclusive 
evidence  that  all  such  persons  are  the  descendants  of  ^Indi- 
ans in  amity  with  this  State,"  and  therefore  entitled  to  the 
civil  privileges  of  their  ancestors. 

3.  That  his  Honor  erred,  in  refusing  to  submit  to  the  jury 
the  issue,  whether  the  prosecutrix  was,  or  was  not,  of  free 
Indian  descent,  unmixed  with  African  biopd  ;  and  in  instruct- 
ing them,  that  if  she  were  not  proved  to  be  a  iffhiie  woman^ 
she  must  be  regarded  as  "a  free  person  of  color,"  and  enti* 
tied  to  no  other  rights  or  privileges  than  those  which  apper* 
tain  to  all  such  persons,  whether  mulattoes,  mestizoes,  ludi* 
ans,  or  negroes. 

4.  That  for  these,  and  other  reasons,  the  verdict  is  palpably 
contrary  to  law  and  to  the  evidence. 

Bailey^  Attorney  General^  for  the  motion. 
Yeadon,  Seymour^  contra, 

Curioj  per  Ricbardsok,  J. — ^Whether  Amelia  Marchant 
can  be  a  witness,  competent,  under  the  law  and  statutes  of 
South  Carolina,  to  give  evidence  in  the  courts  of  justice  of 
this  State,  is  the  question  to  be  decided. 

For  the  purpose  of  the  discussion,  we  are  to  assume,  that 

Amelia  Marchant  is  not  descended  from  Indian  slaves,  nor 

her  blood  mixed,  in  any  degree,  with  that  of  the  Afdcan  race^ 

called  in  pur  Acts,  "  negroes,  mulattoes  and  muslizoes." 

^i^BaS  Ito*-**     ^^^  entire  class  of  such  persons  are  incompetent  witness- 

Qroningy.*  ®^j  ^"^  Come  undor  the  disabilities  of  the  Act  of  1740.     But 

Deyana,  3    Amelia   Marchant  is  of  free  Indian  descent,  mixed  with  the 

Stately  D^'*    '^'^^^  ^^  ^^®  ^^^^  ^^  white  men ;  and  the  objection  to  her  legal 

2Baii*55872^®"^P^*®"^y  ^^>  ^^^^  ^V  ^^^  express  enactment  of  the  Act  of 

Hiii,6i9;*i  1740,  she   belongs  to  the   same  class,  and  is,  of  course,  ren- 

^^gi^^^^dered  incompetent,  in  common  with  "Indian  slaves,  negroes^ 

mulattoes  and  mustizoes,  and  their  issue." 
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The  question  is  to  be  decided  by  the  ierms,  the  sense,  and  CitfiBLErroK, 
by  the  State  policy  of  the  Act  of  1740 ;  to  wit :  «  That  all  J^^^- 
negroes  and  Indiana,  (free  Indiana  in  amity  with  this  govern-         ^      ' 
ment,  and  negroes,  mulattoes  and  mustizoes.  who  are  now    ^'^^^^ 
free,  excepted,)  mulattoes  who  now  ate,  or  shall  hereafter  be,     Belmont 
in  this  Province,  and  all  their  issue  and  offspring,  born  or  to 
born,  shall  be,  and  they  are  hereby  declared  to  be,  and  re-  ^  *^  P*  *"•" 
main  forever  hereafter,  absolute  slaves,  and  shall  follow  the 
condition  of  the  mother,  and  shall  be  deemed,  held>  taken, 
reputed  and  adjudged  in  law,  to  be  chattels  personal,  in  the 
hands  of  their  owners  and  possessors,  and  tbeir  executors, 
administrators  and  assigns,  to  all  intents,  eonstructioiis  ana 
purposes  whaAevedr." 

The  Aet  next  provides  for  the  manner  in  which  any  sop- 
posed  slaves  claiming  to  be  free,  may  shew  their  right  to  free- 
dom. "  Provided  aheays,  that  in  any  action  or  sirit  to  be 
brought  in  pursuance  of  tba  direction  of  this  Act,  the  bur- 
then of  the  proof  shall  lay  on  the  .plaintiff;  and  it  shall  be 
always  presamed  that  every  negro,  Indian,  mulatto  and  raus- 
tizoe  is  a  slave,,  unless  the  contrary  can  be  msde  appear;  the 
Indians  in  amity  with  this  govemnient  excepted,  in  which 
case,  the;  burthen  of  the  proof  shall  lie  on  the  defendant." 

The  entire  argument  rests  npon  this  inquiry :  Is,  or  not, 
Amelia  Marchant  to  be  presumed  in  law  to  be  of  the  class 
of  Indians  called  "Indians  in  amity  with  this  government," 
which  are  soexeepted  from  the  legal  disabilities  attached,  by 
the  Act,  "  Indian  slaves,  negroes,  mulattoes  and  mustizoes." 
As  to  the  whole  African  negro  race,  I  took  occasion  on  Mon- 
day last,  in  the  case  of  Vim/ard  v.  PcLsstdaigue^  to  expound  3  gtrob. 
our  strict  legal  and  State  policy,  in  placing  them  under  legal 
disabilities.  The  mm,  in  the  present  case,  wilt  be  to  prove 
that/retf  Indians  are  entirely  exempt  from  such  disabilities; 
because  the  legal  presumption  is,  that  all  such  free  Indians 
are  of  the  class  of  "  Indians  in  amity."  As  far  as  the  prac* 
tice  in  this  State  can  weigh,  or  past  adjudications  have  au* 
thority,  the  proper  construction  01  the  exceptbn  of  ^^  Indians 
in  amity,"  is  in  favor  of  the  legal  competency  of  Amelia 
Marchanl. 

For  instance,  free  Indians  have  been  invariably  tried  by  a 
Judge  and  inry,  and  not  under  the  Act  of  1740,  by  Justices 
and  freeholders.  In  practice,  the  irjstances  are  abundant. 
The  case  of  Adaan  Garden,  of  Indian  descent,  was  so  ruled 
by  Judge  Grimke,  in  1814.  So  also  the  case  of  Eliza  Gar- 
den, ruied  by  Judge  Axson  in  1836.  The  case  of  Terrett  Con.  IL 194. 
ana  others.  In  this  case  of  capitation  tax  of  the  city,  the 
court  draws  the  distinction  between  the  free  Indian  and  *^  per- 
sons of  color,"  i.  e.  unmixed  with  African  blood. 

It  is  needless,  and  would  be  tedious;  to  comment  upon  all 
such  illustrations,  and  I  borne  directly  to  the  final  case  of 
49 
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CHiRL^ptfK,  Charlotte  Miller  v.  Dawson  andBroum,  Justices^  who  were 
^  Jan.  1850.    proceeding  to  try  her  under  the  Act  of  1740. 

"C.  In  this  case,  it  was  unanimously  decided  by  this  court  in 

The  state     jggg^  ^j^^^   ^^^  ^^^^  ^^  ^j^^  ^^^  ^f  ^j^  ^^  ^j^  .  „  ^^^  j^j._ 

Belmont  ans  in  amity  with  this  eovernmen t,"  mean  Indians  domiciled  ia 
this  State,  although  disconnected  with  any  tribe  of  Indians, 
Dudley,  74.  ^^j  ^^  ^^^  mean  merely  Indians  preserving  a  national  char- 
acter, and  in  amity  with  thio  State.  Accordingly,  a  prohibi- 
tion'jssued  against  the  trial  under  the  Act  of  1740.  The 
case  of  Charlotte  MUler  is  identical  with  the  present,  and 
precludes  all  argument,  unless  for  the  purpose  of  reversing 
that  unanimous  adjudication.  In  answer  to  the  proposition 
to  reverse  that  decision,  I  will  not  depend  altogether  upon  the 
doctrine  of  '^  stare  dedsi^^  and  the  reasoning  of  the  court  ia 
that  case.  The  maxim,  ^^misera  est  servitas  ubi  jus  est 
vaguer e  aut  incognitum^^^  emphatically  applies. 

It  is  worthy  of  observation,  that  in  the  early  cases,  the 
question  was  mainly  one  of  fact,  to  wit :  was  the  party  claim- 
ing exemption  from  the  negro  and  slave  disabilities,  truly  of 
jfree  Indian  descent?  If  that  appeared,  ^Hpsofacto^  the  ex- 
emption followed.  Thus  stands  without  interruption  a  se- 
ries of  decisions,  again  and  again  adjudged,  in  favor  of  the 
conquered  Indian  blood.  But  independent  of  so  many  adju- 
dications, where  can  we  find  room  for  two  rational  opinions 
on  the  fair  import  of  the  statutory  exception  of  <'  Indians  in 
amity  ?'  In  1740,  the  Iniiau  tribes  in  South  Carolina  were 
many^  and  with  those  in  the  other  Provinces,  then  all  under  the 
English  Government,  were  computed  to  be  400.  Who,  in 
that  position,  were  the  "Indians  in  amity??  The  proper  an- 
swer, in  default  of  direct  evidence,  is  by  the  international 
laws  of  Kingdoms  and  States.  These  laws,  ever  since  the 
establishment,  of  Christianity  in  the  Roman  empire,  pre-sup- 
pose  a  comity  and  friendly  intercourse,  amity  among  nations. 
This  principle  is  the  foundation  of  all  modern  reciprocal 
commerce  among  nations. 

Our  great  statesman,  Mr.  Jefferson,  expresses  it  in  the  dec* 
laration  of  independence,  in  what  might  be  called  a  State 
maxim,  &c.  ''  as  we  hold  other  nations,  enemies  in  war,  in 
peace,  friends."  This  modern  improvement  in  the  interna- 
tional code  is  not  questionable,  and  it  supports  the  past  libe- 
ral construction  of  the  Act  of  1 740.  It  is  moreover  due  to 
the  sentiments  and  character  of  our  progenitors  of  1740,  to 
the  race  of  red  men,  and  no  less  to  their  marly  descendants, 
pure  or  mixed,  in  the  U.  States,  that  we  give  the  statutory  ex- 
emption of  "Indians  in  amity"  no  other  construction  than 
/  the  one  already  made.    There  can  be  no  inconvenience  result- 

ing from,  or  State  policy  requiring,  a  more  confined  or  Jjcalous 
construction  to  be  now  introduced.  Ought  we  not,  on  the  c(m- 
trary,  to  be  gratified  by  the  historical  fact,  that  while  our  an- 
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cestors  conquered  the  red  man,  and  took  his  land,  they  did  CflABLEtrow, 
not  also  make  him  afilave  to  till  it  for  his  conquerors  ? — which  ^  Jan-ioso. 
the  opposite  construction  assumes.    According  to  my  own  *^  rpi^ «       ' 
judgment,  the  just  exposition  of  the  terms  "Indians  in  amity    ^^^^^ 
excepted,"  is  that  their  proper  import  is  generic,  and  means  all     BobnoAt, 
Indians  not  in  hostility.    But  with  many  exceptions,  as  those 
of  Indian  slaves — Indians  from  time  to  time  in  hostility — or 
declared  slaves,  as  the  Yamassees  were,  or  others  to  be  de-   sstatatea. 
Glared  slaves. 

Every  particular  instance  of  their  slavery  is  plainly  an  ad- 
ditional exception  ;  and  not  the  illustration  <Sf  a  general  rule 
•—that  Indians  were  slaves.  The  article  Indians  in  the  2d 
volume  of  our  Statutes  indicates  so  much  regulation  of  a  free 
commerce  with  the  tribes,  and  the  early  history  of  South 
Oarolina  points  out  such  intercourse  with  them,  that  it  would 
seem  to  violate  fair  reasoning  and  implied  confidence,  to  ap- 
ply to  free  Indians,  as  well  as  to  Africans,  the  presumption 
that  they  were  to  be  treated  ^^prima  fade'^  as  ef  the  slave 
class. 

Any  one  who  has  read  Mr.  Calhoun's  letter  to  Mr.  W.  R. 
King,  and  that  to  Mr.  Packingham,  in  1844,  on  the  subject  of 
African  slavery — that  of  Governor  Hammond  to  Mr.  Clarkson, 
and  more  especially  the  well  considered  discussion  of  the 
whole  subiect  by  Dr.  Mathew  Estes,  of  Columbus,  Mississip- 
pi, entitled  "a  defence  of  negro  slavery,  as  it  exists  in  the 
United  States," — a  book  destined  to  enlighten  the  public  mind 
— will  perceive  the  reasons  and  good  sense  of  our  Act  of  1740, 
in  laying  down  the  strong  line  of  demarkation,  in  governing 
the  Indian  and  negro  races. 

The  whole  State  policy,  in  making  slaves  of  Indians,  was 
temporary,  arising  out  of  the  necessities  of  frequent  wars  with 
the  savage  tribes.  It  was  to  deter  their  inroads,  by  the  in- 
timidations of  slavery,  so  hateful  to  Indian  instincts.  The 
Indians  were  reckless  of  their  own  life,  and  greedy  of  that  of 
their  enemy.  They  never  made  valuable  slaves,  but  wither- 
ed away  in  a  state  so  alien  to  the  red  man's  nature.  Prom 
the  time  of  Las  Cassas  (1517]  to  the  present  day,  this  was  vi- 
sible and  palpable.  Dr.  Estes  says,  '*the  continued  health  p.  138.. 
and  vigor  of  the  negro,  in  slavery,  led  Las  Cassas  to  re- 
commend a  continuance  of  the  institution,  tho'  opposed  to 
it  in  the  abstract."  But  reverse  these  characteristics  of  hu- 
man nature,  and  you  have  equally  and  justl v  the  picture  of 
the  negro  race,  as  handed  down  from  ages,  ol  their  history  in 
Africa ;  as  well  as  by  the  experience  of  them  for  two  hun- 
dred years  in  the  United  States  *,  and  this  is  equally  the  fact 
in  the  emancipating  and  planting  States.  All  history  assures 
.  us  that  the  negro  race  thrive  in  health,  multiply  greatly,  be- 
come civilized  and  religious,  feel  no  degradation^  and  are  hap- 
py, whaa  ia  subjection  to  the  white   race.     Estes  says,      p.  71 
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Charlestow,  "they  feel  and  acknowledge  their  inferiority ;  and  in  conse- 

Jao.  1850.    queuce  slavery  is  not  in  the  least  regarded  as  a  degradation, 
*        ^      '  but  as  their  proper  and  natural  position.'^    "  No  other  people 

The^Stftto    ^^gj^  exhibited  the  same  fidelity  when  in  a  state  of  slavery. 

BeUnoni.  The  white  or  copper  man,  when  enslaved,  will  leave  no  means 
untried  to  effect  his  emancipation ;  but  the  negro,  similarly 
P' '^'  situated,  will  not  only  neglect  the  use  of  means  to  effect,  but 
will  absolutely  refuse  the  boon  ot  freedom  when  offered  to 
him.''  "I  do  not  believe,"  he  continues,  "conscientiously,  that 
one  slave  in  ten  could  be  induced  to  accept  the  offer  of  free* 
dom  if  accompanied  with  the  condition  that  they  were  to 
leave  the  United  Statea.  This  has  been  attested  again  and 
again." 

V  The  English  Act  of  emancipation,  for  the  West  Indies,  has 
laid  down,  virtually,  a  similar  distinciicm  between  races.  Dr, 
Esies  says,  "By  the  44th  section  of  the  English  Act,  it  ia 
declared  that  it  ahall  not  extend  to  any  of  the  territory  m  the 
possession  of  the  East  India  Company,  or  the  Island  of  Cey- 
lon or  St.  Helena.  The  whole  of  the  English  East  India 
possessions  are  filled  with  slaves,  and  the  numbex  is  contiu- 

Sec  p.  301.   uall y  increasing." 

Here  we  have  the  English  exemption  in  favor  of  a  few 
•  black  slaves,  but  the  slave  disabilities  are  continued  to,  per- 
haps, a  hundred  million  of  East  India  slaves. 

This  English  Act  illustrates  <'«  converso^  our  distinction  in 
&vor  of  "  Indians  in  amity ;"  their's  is  for  the  negroes,  and 
against  the  East  Indians^  Let  me  finally  add,  that  in  a  case, 
to  &ay  the  least,  of  doubtful  construction,  not  only  adjudica- 
tions and  human  sentimentS;  but  comity  with  our  sister  States^ 
where  we  have  no  coimter  poUcy,  ought  to  have  their  influ- 
QOce. 

As  to  human  sentiment.  Can  we  ber«,  in  our  mother  city 
of  Charleston,  where  once  the  free  born  savaee  roamed  inde- 
pendently through  his  own  forest,  or  came  down  to  fish  off 
"Oyster  Point," — can  or  ought  we  to  strain,  and  that  too  in 
the  face  of  former  decisions — to  hold  in  the  category  of  slaves, 
or  bow  to  our  slave  code,  the  sparse  remnants  of  the  red  man  T 
As  to  comity  with  oar  sister  States.  In  the  language  of  our 
declaration  of  independence,  there  is  "  a  decent  regard  for  the 
opinion  of  mankind."  And  this  sentiment  especially  inheres 
in  confederated  States.  On  this  head^  would  not  the  "  an- 
cient dominion"  of  Virginia,  and  all  the  blood  of  Pocahontas 
say,  this  is  not  international — itis  not  like  South  Carolina? 
And  might  not  certain  other  States  ask,  b  she  so  deep  in  the 
cause  of  slavery,  as  to  reverse  her  own  decisions,  in  order  to 
re-assume  that  the  Red  race,  like  the  African  black,  comes 
within  the  curse  of  Noah  upon  Ham  and  his  offspring? 
Would  not  sqch  a  reversal  of  past  adjudications  be  a  libel 
ypoa  our  international  spirit  1  For  such  reasons  I  am  for  ad* 
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hering  to  the  decision  in  the  case  of  Charlotte  Miller  v.  Dato-  '^5^"fSJ'*» 
son  and  Brown^  that  spares  the  race  of  Shem.  ^  Jan.  850.  ^ 

The  verdict  is  therefore  set  aside  *,'  ex  ddbito  justiciaeP  Th  State 

O'Neall,  Evans  and  Wardlaw,  J  J.  concurred.  v. 

Motion  granted.  Beunoat 

Frost,  J.  dissenting'.  It  is  necessary  that  the  question 
in  this  case  should  be  distinctly  stated.  Amelia  Marchant 
was  the  prosecutrix  in  the  Court  of  Sessions,-  in  an  indict- 
ment for  assault  and  battery, — when  she  was  offered  as  a 
witness,  it  was  objected  that  she  was  incompetent  to  give 
evidence  in  that  court,  because  she  was  a  free  colored  per- 
son. An  issue  was  directed  to  the  jury  to  try  her  status. 
After  the  evidence  was  closed,  the  presiding  Judge  instructed 
the  jury,  that  only  three  classes  of  persons  were  known  to 
the  laws  of  this  State;  free  white  persons,  slaves,  and  free 
persons  of  color ;  and  that  there  was  no  intermediate  fourth 
class,  between  colored  persons  and  the  free  whites,  enjoying 
peculiar  rights,  immunities  and  exemptions — and  that  the 
proper  issue  fbr  them  to  decide  was,  whether  Amelia  Mar- 
chant  was  a  free  colored,  or  a  free  white  woman.  It  was 
said,  incidentally,  in  the  explanation  of  the  law  affirmed, 
(for  there  was  no  evidence  which  required  any  instruction  on 
that  subject)  that  it  might  be,  if  a  member  of  an  independent 
tribe  separated  from  it,  and  became  incorporated  with  the 
citizens  of  the  State,  such  Indian  would  be  recognized  as  a 
citizen.  The  Attorney  General  desired  that  the  jury  should 
be  instructed  to  enquire  and  find  whether  she  was  ''  a  free 
colored  person,"  or  of  "/ree  Indian  descent.^  This  instruc- 
tion was  refused,  on  the  ground  that  it  was  an  immaterial 
issue;  because  the  testimony  of  a  person  of  *' free  Indian 
descent,"  is  not,  under  the  Act  of  1740,  distinguishable  from 
that  of  a  person  of  free  African  descent.  It'wLS  not  proposed 
by  her  attorney  to  submit  to  the  ifiquiry  of  the  jury  whether 
Amelia  Marchant  was  descended  from  a  ^^free  Indian  in 
amity  with  this  State,^  There  was  no  evidence,  whatever, 
to  support  the  affirmative  df  that  issue.  The  Court  has  not 
decided  the  other  questions  which  are  presented  by  the  in- 
struction of  the  Circuit  Judge ;  but  has  adjudged  that  there 
was  error  in  the  refusal  to  present  to'the  jury  the  issue  re- 
quired;  and,  in  that  judgment,  has  affirmed  that  a  person  of 
''  free  Indian  descent"  is  competent  to  testify  in  the  Superior 
Courts;  and,  consequently,  is  not  included  in  the  class  of 
persons  described  in  the  Act  of  1740,  as  "  free  Indians ;"  nor 
subject  to  the  provisions  of  that  Act,  relating  to  "free  Indi- 
ans ;"  but  is  included  in  the  exception  of  *'  free  Indians  in 
amity  with  this  Government." 

The  Act  of  1740  declares  that  "all  negroes,  Indians,  mu- 
lattoes  or  mestizoes,  who  now  are,  or  hereafter  shall  be.  in 
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CRABLstTDN,  thls  Provitice,  an^  all  their  issue  and  offspring,  bom  and  to 

^^^  ^^^'  J  ^  ^™»  ®*^*^'  ^  ^^^  remain,  forever   hereafter,   absolute 
*^  _   ^       '  slaves,  and  follow  the  condition  of  their  mother."    "  Free 
The^state    Indians,  in  amity  with  this  government,  and  negroes,  mulat- 
Belmcmt    toes  and  mestizoes,  who  are  now  free,"  are  excepted.     "  If 
any  negro,  Indian,  mulatto  or  m^stizoe,"  shall  claim  his  free- 
dom, the  same  niode  of  trial  is  prescribed.    On  such  trial, 
'*  it  shall  always  be  presumed  that  every  negro,  Indian,  mo- 
lattoe  and  mesiizoe  is  a  slave ;  unless  the  contrary  can  be 
made  to  appear."    The  "Indians,  in  amity  with  this  govero- 
*  ment,"  are  excepted.    Respecting  them,  it  is  enacted  that 

"  the  burden  of  proof  shall  be  on  the  person  claiming  such 
Indian  as  a  slave."  ''  The  evidence  of  all  free  Indians,"  like 
that  of  slaves,  is  admitted,  without  oath,  against  staves  and 
free  negroes,  Indians  (except  those  in  amity)  mulattoes  and 
mestizoes.  '^  All  crimes  and  offences,  committed  by  free  ne- 
groes, Indians,  (except  those  in  amity)  mulattoes  or  mesti- 
zoes, shalL  be  beard  and  adjudged  in  the  same  manner  as  is 
provided  for  the  trial  of  crimes  and  offences  commiited  by 
slaves."  The  same  crimes  "committed  by  any  slave,  free 
negro,  mulatto,  Indian,  (those  in  amity  excepted)  or  mestizo," 
are  declared  capital  felonies. 

Three  classes  of  persons  are  described  in  the  Act ;  Indian 
slaves,  free  Indians,  and  free  Indians  in  amity  with  the  gov- 
ernment. What  persons  were  comprehended  in  the  several 
classes?  If  there  be  any  obscurity  in  the  meaning  (ff  the 
Act,  it  is  necessary  to  recur  to  the  period  when  it  was  enact- 
ed, and  enquire  into  the  condition  of  the  colony,  the  situa- 
tion of  the  Indians,  and  their  relations  to  the  government  of 
the  Province,  that  light  may  be  derived  from  cotemporaneous 
circumstances.  What  w^s  the  meaning  of  the  Act  theUf  must 
be  the  meaning  now.  A  change  of  circumstances  and  of 
opinion,  cannot  repeal  or  vary  its  express  provisions.  If  an 
amendment  is  necessary  to  modify  the  provisions  of  the  Act, 
and  accommodate  them  to  the  present  condition  of  the  class 
of  persons  it  affects  or  to  the  present  state  of  public  feeling 
towards  them,  the  Legislature  is  at  hand.  It  is  not  for  the 
Court  to  legislate,  by  construction. 

It  is  well  known  that,  in  the  early  history  of  the  Colony, 
Indian  captives  were  made  slaves.  In  the  incessant  wars 
which  the  tribes  waged  against  each  other,  many  captives 
were  taken  in  battle,  and  many  more  by  surprise  and  strata- 
gem ;  and  were  sold  to  the  colonists.  The  colonists,  in  like 
manner,  seized  and  enslaved  as  many  as  they  could  take  of 
the  hostile  tribes.  But  it  was  not  lawful  lo  capture  and 
make  s'aves  of  the  Indians  in  amity  with  the  Government. 
'  On  this  account,  many  of  the  weaker  tril)es  sought  the  pro- 

tection of  the  Government,  and  acknowledged  their  depen- 
dence.   The  number  of  Indiaa  slaves,  takea  as  captives. 
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1  -  .    • 

was  very  great ;  so  that  after  supplying  the  wants  of  the  CHiRLEjTOw, 
colbny,  many  were  shipped  to  the  West  Indies.  Prior  to  v_^™_> 
1740,  it  is  probable  a  large  portion  of  the  slaves  in  the  colony  g 

were  Indians.    In  the  earliest  tax  Acts,  returns  were  requi-        \^ 
red  to  be  made  oi  negroes  and  Indians,  mulattoes  and  me^-     Belmont, 
tizoes. 

The  numerous  tribes  which  occupied  the  Province  were, 
during  the  early  period  of  the  settlement,  collectively,  formi- 
dable to  the  colony — many  of  them  maintained  their  inde-    ' 
pendenoe^  which  ^  was  recognized  by  the  Government,  in 
frequent  treaties  niiade  with  them.    They  were,  alternately, 
enemies  and  allies.    The  Government,  for  its  security,  re- 
ceived as  many  tribes  under  its  protection  as  would  accept 
it,  exercised  a  control  over  those  which  were  friendly,  regu- 
lated trade  with  them,  prescribed  the  limits  o^  their  occupa- 
tion, beyond  which  they  should  not  pass  into  the  territory 
granted  to,  and  occupied  by,  the  colonists ;  which  was  called 
the  ''  settlement ;"  while  the  colonists  were  prohibited  from 
entering  the  territory  assigned  to  the  Indians,  without  a 
license.    But  the  laws  of  the  Province  were  not  extended 
over  them,  nor  was  apy  jurisdiction  claimed  of  their  persons. 
They  were  subject  to  the  laws  and  usages  of  their  respective 
tribes.    It  was  the  sedulous  care  of  the  Government  to  per- 
serve  the  friendship  of  the  Indians.    The  dangers  which 
beset  the  colony  from  their  savage  neighbours,  and  the  great 
importance  to  its  safety  of  extending  and  maintaining  friend-  ^^*^''*^J»^ 
ly  relations  with  the  tribes,  are  recited  in  frequent  Acts,    In  iT^p.^^'. 
every  Act,  and  they  are  numerous,  regulating  the  trade  and  1733,  p.>37i', 
intercourse  with  the  friendly  Indians,  they  are  described  as  and  previous 
"Indian  nations  in  amity,"  or  ^^ Indians  in  amity."  ^^^ 

Besides  these  independent  tribes^  there  was  another  class 
of  free  Indians,  ''Tor  some  particular  merit  set  free,"  as  it  is 
explained  in  the  Act  of  1712.  This  class,  it  is  probable,  was  '^^***'  ^• 
increased  in  number  by  individuals  from  the  tribes,  who  took 
refuge  in  the  settlement  frbra  the  cruelties  of  war,  or  after 
their  iribes  -were  dispersed  or  incorporated  with  some  other 
tribe.  Over  this  class,  the  Government  did  assume  jurisdic- 
tion. By  the  Act  of  1696,  if  "any  slave  or  Indian"  shall  3 Stat.  105. 
take  away  any  boat,  &c.  oa  the  first  conviction  he  shall  re- 
ceive thirty-nine  lashes.  By  the  fourth  section,  jurisdiction 
of  such  offence  is  given  to  one  of  the  justices  of  the  peace. 

Indians  in  amity,  were  not  included   in  the  provisions  of  2  Stat.  109. 
this  Act;  for,  during  the  same  Assembly,  the  Governor,  or 
any  one  of  the  Council,  was  appointed  a  Commissioner  to 
bear  and  determine  all  differences  and  controversies  between 
Indian  and  Indian,  and  Indian  and  white  man.    By  the  19th   3  stat  5S3. 
section  of  the  Act  of  1739,  it  is  enacted  that  if  "»ny  Irfdian        4 
or  Indians,  living  in  the  settlement,"  shall  refuse  to  make 
satisfaction,  in  a  reasonable  time  after  application  made  to  a 
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Cbiblbstoh,  magistrate,  by  any  inhabitant,  for  any  damage  or  injury 

Jftiu  I860.    j^^jjQ  him  by  such  Indian,  the  justice  may  prder  corporal 

^hls      'punishment  to  be  inflicted,  by  a  constable,  on-  such  Indian, 

Tite^  tate    according  to  the  nature  of  the  offence ;  such  punishment  not 

Belmoat.    eztendingto  loss  of  life  or  limb.    By  the  18th  section,  tradem 

are  forbidden  to  bring,  in  their  employment,  into  the  settto- 

ment,  any  Indian  from  the  neighboring  friendly  tribes,  on 

pain  of  being  made  liable  for  any  damage  such  Indian  might 

commit. 

From  this  view  of  the  condition  of  the  Indians,  ic  appeals 
that  it  was  no  better  than  that  of  Africans.  They  were,  io 
the  same  manner,  made  captives  and  enslaved ;  and  bought 
and  sold ;  as  slaves  were  subjected  to  the  same  treatment, 
and  intermarried  with  the  African  race ;  were  manumitted 
for  similar  merit ;  and  when  separated  from  their  tribes,  and 
domesticated  in  the  colony,  were  punishable  for  offences  by 
a  single  justice.  There  was  no  such  difference  in  their  con- 
dition, character,  or  treatment,  ^s  would  justify  die  inference 
of  any  discrimination  between  the  races,  in  the  legislation 
affecting  theoL 

I  come,  then,  to  the  construction  of  the  Act  of  1740.  The 
terms  ''  all  free  Indians,"  and  ^  free  Indians"  are  sufficient* 
ly  comprehensive  to* include  ail  the  Indians  in  the  Province, 
which  were  not  slaves.  The  exception  of  Indians  "in  ami- 
ty," shews  in  how  large  a  sense  the  words  ''  free  Indians," 
were  used  in  the  Act ;  and  that  they  would  extend  to  tl*e 
independent  tribes  if  the  latter  were  not  excepted.  But  the 
Government  had  always  abstained  from  the  exercise  of  per* 
sonal  jurisdiction  over  the  tribes.  It  wa»  necessary,  there- 
fore, that  they  should  be  excepted.  "  Free  Indians  in  amity," 
properly  describes  them.  They  were  frequently  described, 
m  previous  Acts  of  legislation,  as  <^  Indians,"  or  "  nations  of 
Indians,"  *»  in  amity."  The  terms  had  a  well  known  signi- 
fication. When  a  class  of  perscMis  is  found  to  answer  tlie 
description,  by  no  rule  of  construction  can  the  terms  of  de- 
scription be  extehded  to  include  other  persons.  It  was  not 
necessary  to  except  the  hostile  tribes,  for  a  state  of  war  pre- 
cludes the  idea  of  one  belligerent  being  subject  to  the  laws 
of  the  other.  Satisfaction  for  burning  houses,  and  driving  off 
cattle,  and  grievously  wounding  a  white  man,  would  not  be 
enforced  agaiust  Indians  at  war  with  the  Province,  by  a  con- 
stable serving  a  justice^s  warrant. 

If  it  be  argued  that  the  exception  would  embrace  wander- 
ers from  the  tribes  who  might  be  found  in  the  settlement; 
that  may  be  admitted ;  so  long  as  they  acknowledged  adhe- 
rence to  their  tribes.  But  by  long  residence,  or  by  other  acts 
^  indicating  that  their  connection  with  their  tnbe  was  dis- 
solved, they  would  lose  the  benefit  of  the  exception,  which 
jMrtained  to  them  as  members  of  a  tribe  or  nation ;  and 
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they  would  then  become  subject  to  the  laws  aud  jurisdiction  CuAnhwrov, 
of  the  Province.  ,  Jan.  1850.^ 

It  is  affirmed  that  free  Indians,  detached  from  their  tribes    «w^ ^ 
and  settled  in  the  Province,  were  still  embraced  by  the  ex-        ^^state 
eeption,  by  a  sort  of  personal  amity.    The  term  '*  amity,''  is    BdmosL 
used  in  the  Act,  in  its  proper  sense,  when  it  is  applied  to  the 
friendly  relations  of  the  Province  with  an  independent  nation 
or  tribe.    The  relation  of  amity  can  only  exist  between  in- 
dependent nations.    Allegiance,  expresses  the  relation  of  a 
resident  to  the  Government  under  which  he  lives.    Only  by 
an  arbitrary  and  forced  perversion  of  the  meaning  of  words, 
perfectly  well  defined  and  understood — can  free  Indians, 
residing  in  the  Province,  be  brought  within  the  exception,  as 
being  in  personal  amity  with  the  Government.    Such  a  con- 
struction would  not  be  countenanced,  if  it  were  not  necessaiy 
to  maintain  a  predetermination. 

By  this  construction,  a  distinction  is  created  among  the 
''  free  Indians,"  of  such  as  were  free  by  manumission,  and 
such  as  were  free  by  aboriginal  right.  The  term,  free  Indi- 
ans, comprehends  both ;  and  indicates  no  such  distinction. 
No  motive  for  a  discrimination  could  be  found  in  the  superior 
condition  or  respectability  (^  the  aboriginal,  over  manumitted 
free  Indians.  The  legislation  of  the  Province  had  subjected 
free  Indians,  living  therein,  from  an  early  period,  to  summa- 
ry punishment  by  a  justice  of  the  peace ;  and  by  an  Act, 
passed  in  1739,  they  were  subjected  to  the  jurisdiction  of  a 
single  justice,  who  might  inflict  corporal  punishment,  at  his 
discretion,  to  satisfy  the  complaint  of  a  while  man.  On 
what  ground,  then,  can  it  be  pretended  that  it  was  the  inten- 
tion of  the  Legislature  not  to  subject  them  to  the  jurisdiction 
created  by  the  Act  of  1740,  so  much  more  respectable  and 
responsible  than  that  to  which  they  had  theretofore  been 
subject  ? 

If  all  tree  Indians,  without  distinction,  were,  in  1740,  sub- 
ject to  the  provisions  of  the  Act  then  passed  for  the  better 
government  of  the  colored  races^  any  free  Indians  who 
might,  at  any  time  after  its  enactment,  have  come  and  resi- 
ded in  the  Province,  would  be  incorporated  with  them,  and 
be  subject  to  the  same  law.  Persons  who  ate  within  the 
provisions  of  that  Act,  constitute  the  class  known  as  col- 
ored persons,  and  are  incompetent  to  testify  in  the  Supe- 
rior Courts.  If  the  construction  of  the  Act  of  1740,  here- 
in maintained,  be  correct,  there  is  no  intermediate  class  be* 
tween  the  free  colored  and  free  white  persons;  and  the 
issue  presented  to  the  jury  was  in  conformity  with  the 
Act. 

This  view  of  the  Act  is  sanctioned  by  what  is  said  by  Col- 
cock,  J.  in  delivering  the  judgment  of  the**  Appeal  Court  in 
the  case  of  the  SHate  v.  Marsh,    That  was  an  application  1  Bail  315. 
for  a  mandamus  to  the  managers  of  election,  for  York  Dis- 
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CHARtEflToif,  trict,  to  receive  th^  vote  of  the  relator,  John  Marsh.    The 
^  Jan.  1850.    managers  shewed,  for  cause,  that  the  relator,  was  an  Indian 
^       '  of  the  Pamunky  tribe,  of  Virginia,    He  had  been  a  soldier 
The^tate    ^^  ^j^^  RevoUjiion,  had  taken  the  oath  of  allegiance,  and  was 
Belmont    a  pensioner  of  the  United  States.    The  Judge  says,  "  the  re- 
lator belongs  to  a  race  of  people  who  have  always  been  con- 
sidered  a  separate  and  distmct  class,  never  having  been  in- 
corporated into  the  body  politic.    "Whether  the  policy  which 
led  to  this  is  wise,  is  not  for  us  to  consider.    Our  ancestors 
thought  so  ;  and  all  the  laws  of  our  State  provide  for  the  re- 
gulation of  their  affairs  in  a  peculiar  noanner.     When  guilty 
of  offences,  they  are  tried  by  a  particular  tribunal,  and  in  no 
respect  are  they  considered  as  citizens." 

A  distinction  bstween  persons  of  "free  Indian  descent," 
and  of  the  like  descent  "  in  amity  with  the  government,"  as 
it  may  affect  the  question  of  jurisdiction  over  such  persons, 
inhabitants  of  the  State,  and  claiming  to  be  of  free  Indi- 
an descent,  has  been  adverted  to  in  some  cases ;  and,  in  one 
case,  seems  to  have  the  authority  of  a  circuit  decision,  but  it 
was  never  expressly  or*  distinctly  affirmed  until  the  case  of 
Charlotte  Miller.  In  ex  parte  Terrett  et  al.  in  which  appli- 
cation was  made  for  a  prohibition  against  the  enforcement  of 
a  capitation  tax,  imposed  by  the  City  Council  of  Charleston, 
the  relators  were  natives  of  St!  Domingo,  and  were  the  de- 
scendants of  a  fr3e  East  India  woman  and  a  white  man. — 
The  ordinance  imposed  the  tax,  which  was  the  subject  of  the 
motion  for  prohibition,  on  "every  free  male  person  of  color, 
whether  a  descendant  of  an  Indian  or  otherwise."  It  was 
held,  that  the  relators  were  not  within  the  provisions  of  the 
orditiance.  In  giving  construction  to  the  ordinance.  Judge 
Colcock  says,  ''the  word,  Indians,  unquestionably  means 
slave  Indians.  It  cannot  be  extended  to  the  descendants  of 
an  East  Indian  and  white  man  ;  nor  indeed  to  the  descend- 
ants of  any  other  free  Indian,  not  impregnated  with  the  blood 
of  a  negro.  In  a  word,  the  ordinance  can  mean  no  other 
persons  than  the  descendants  of  slaves,  whether  negroes  or 
Indians."  One  part  of  this  dictum  has.  been  adduced  to 
shew  a  distinction  between  Indian  and  African  blood,  as  if 
the  former  were  more  privileged.  But  in  the  last  sentence, 
the  distinction  is  negatived,  when  the  descendants  of  Indian 
3  M  a  175  ^^  African  slaves  are  classed  together.  The  case  of  Grajff 
•  was  a,  motion  for  a  prohibition  to  a  court  of  magistrates,  to 
restrain  them  from  proceeding  to  try  the  relator,  on  a  crimi- 
nal charge ;  on  the  ground,  that  he  was  descended  from  a 
free  Indian  woman,  "  in  amity  with  the  State."  Judge  John** 
son,  in  delivering  the  opinion  of  the  Court,  says  "  the  sugges- 
tion, which  is  supported  by  affidavits,  raises  a  strong  pre- 
sumption that  the  relator  is  not  amenable  to  the  jurisdiction 
of  the  magistrates."    The  case  went  off  on  another  ground  ; 
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and  that  is  all  which  is  said  on  the  subject  of  the  relator's  ^^^^^^^^» 
claim  to  be  exempt  from  the  magistrates'  jurisdiction.  This^  Jan.i850. 
casual  dictum,  on  a  point  not  considered  in  the  judgment  of  ^  ' 
the  Court,  it  will  not  be  pretended  has  any  claim  to  authority,  *^®^**^ 
A  manuscript  case  of  Adam  Oarden  has  "been  produced  m  Belmont 
the  argument,'  and  a  very  extraordinary  one  it  is  ;  more  im- 
portant as  a  caution  than  as  a  precedent.  Oarden  moved 
for  a  prohibition  to  a  magistrates'  cotirt,  which  was  proceed- 
ing to  try  him  on  a  criminal  charge ;  on  the  ground,  that  he 
was  descended  from  a  free  Indian  woman  in  amity.  Major 
Garden  proved  that  Adam  was  born  a  slave  in  his  father's 
family,  of  an  Indian  woman,  whom  his  father  owned  before 
the  witness  was  born.  He  had  brothers  and  sisters  in  slave- 
ry. He  was  given  to  the  witness  by  his  father,  and  was  sold 
to  the  witness's  sister.  In  1795,  Mr.  Lowndes,  trustee,  sold 
Adam  to  Mr.  Peter  Smith.  Adam  aiKl  his  mother  agreed  to 
refund  to  Mr.  Smith  the  sum  he  had  contracted  to  pay  for 
him  ;  and  Mr.  Lowndes  was  requested  to  execute  a  deed  of 
manumission.  Adam  never,  until  1807  or  '8,  pretended  that 
he  was  entitled  to  the  privileges  of  a  white  man.  Col.  J.  H. 
Stephens  was  sheriff  in  1799,  and  received  from  Adam  the 
city  capitation  tax,  which  he  continued  to  pay  to  the  time  of 
trial.  He  had  petitioned  the  City  Council  to  be  exempt,  but 
his  petition  was  refused.  Mr.  Champneys  and  Mr.  Lowndes 
and  another  witness  confirmed  the  statement  of  Major  Gar- 
den. Mrs.  Bonneau  said  she  knew  Adam  Garden— had  heard 
his  grandmother  was  an  Indian.  Mr.  Vanderdissen  was  said 
to  be  the  father  of  her  two  daughters — Flora  and  Rachael. 
Flora  was  the  mother  of  Adam.    It  did  not  appear  who  was  ^ 

Adam's  father.  Flora  and  Rachael  were  sold.  The  witness 
did  not  know  whether  their  mother  was  bond  or  free.  Indi- 
ans were  permitted  to  remain  on  plantations,  and  were  con- 
sidered free.  John  Hencktey  Mitchell  said  be  knew  an  old 
woman,  aged  about  70,  appafently  of  good  memory,  named 
Hibben.  who  made  an  affidavit  before  him.  That  she  de- 
clared  she  knew  Adam,  the  son  of  Flora,  who  was  the  daugh- 
ter of  Rachael,  a  free  bom  Indian  woman.  Mitchell  further 
said  that,  in  a  conversation  with  him,  Hibben  said  Flora's 
mother  was  a  free  Indian  woman,  brought  into  this  State  by  - 
one  Stewart,  superintendant  of  Indian  affairs,  who  said  he 
had  brought  her  from  an  Indian  nation.  Mitchell  also  swore 
that  Mrs.  Ramage,  aged  72  or  3  years,  made  an  affidavit  be- 
fore him,  that  Flora's  mother  was  a  free  Indian  woman.  It 
did  not  appear  who  these  old  women  were ;  nor  that  their 
affidavits  were  produced*;  nor  that  they  had  any  relation  to  ^ 

Flora's  family,  or  any  means  of  knowing  what  they  were 
said  to  have  affirmed.  On  this  evidence,  the  Justices  and 
freeholders  found  Adamr  Garden  to  be  of  free  Indian  descent, 
and  declined  to  take  cognizance  of  his  offence.  A  motion 
was  made  in  the  Circuit  Court  for  a  mandaHMis,  and  the  re- 
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CaixLwmH,  cord  only  shews  that  the  motion  was  refused.  The  decla* 
Jon.  185a    rations  of  Ramage  and  Htbl)en,  if  they  proved  anything, 

^^ "^ 'proved  that  Flora  was  a  free  Indian  woman  "in  amity." — 

TheStato    rjij^^  ^^^  jg  ^^  ^  circuit  decision*    Adam  again  had  to  ap- 

Belmont  peal  from  the  magistrates'  jurisdiction,  and  also  his  son,  Ell- 
as. Their  claim  was  allowed ;  but  these  cases  are  no  addi- 
tional authority  whatever,  being  only  judicial  recognitions  of 
the  personal  right  of  Adam  and  his  son,  which  had  been  ad- 
judicated. The  case  of  Miller  v.  Cramer,  (also  in  MS.)  was 
a  similar  recognition  of  the  right  established  in  Charlotte  Mil- 
ler's case. 

It  is  to  be  noticed  that  in  all  these  cases,  the  plea  to  ttie  ja« 
risdiction  of  the  magistrates'  court  was,  that  the  relators  were 
of  free  Indian  descent,  "m  amity^ — that  is,  of  free  descent 
from  a  tuember  of  a  tribe  who  had  not  been  enslaved.  They 
give  no  sanction  to  the  judgment  in  this  case,  that  the  plea 
of  '^  free  Indian  descent"  merely,  is  sutScient  to  except  the 

fmrty  from  the  Act  of  1740.    Nor  does  even  the  case  of  Char- 
otte  Miller^  whose  plea  was  the  same  as  that  in  the  cases  be«> 
fore  mentioned. 

I  will  now  consider  the  case  of  Charlotte  Miller.  In  that 
ease  it  was  held,  that  the  descendant  of  an  Indian  woman^ 
living  in  (Jharleston  about  fifty  years  ago,  was  within  the 
exception  of  <'  Indians  in  amity,"  on  the  presumption  that 
her  grandmother  belonged  to  an  existing  or  extinct  tribe  of 
Indians..  The  grounds  of  appeal  presented  the  question,  on 
the  construction  of  the  Act  of  1740,  what  persons  were  inclu« 
ded  in  the  exception  of  "  free  Indians  in  amity."  In  the  judg- 
ment of  the  Court  it .  is  said,  "  the  section  of  the  Act  now 
under  consideration  was  intended  to  regulate  the  trial  of  free 
Indians,  not  in  amity  with  the  government  It  must  have 
applied  alone  to  such  as  were  within  the  limits  of  the  State ; 
whether  residing  with  the  tribes  or  not^  does  not  seem  distin-^ 
guished  by  the  Act."  Then  it  must  have  been  intended  to 
regulate  the  trial  of  the  tribes  cU  war  with,  the  government. 
The  government  must  have  been  in  amity  or  at  war  with 
the  tribes.  If  they  were  *'  residing  with  the  tribes,"  they 
would  be  engaged  in  hostilities ;  and  Indians,  adhering  to  a 
•  hostile  tribe,  would  not  be  permitted  to  remain  in  the  settle- 
ment. The  exception  could  not  have  applied  to  such  Indians* 
It  was  admitted,  in  the  judgment  of  the  Court,  that  the  go- 
vernment never  exercised  jurisdiction  over  the  tribes  of  In- 
diiius  who  maintained  a  separate  existence;  and  that  Indians 
who  had  wandered  off  from  their  tribes,  or  whose  tribes  had 
become  extinct,  by  residence  became  amenable  to  the  laws. 
Respecting  these,  it  is  said,  "  the  construction  must  either  be 
that  if  the  Indian^  himself  or  herself,  was  in  friendly  rela- 
tions to  the  white  inhabitants ;  or,  if  •be  or  she  belonged  to  a 
tribe  of  Indians  in  amity,  they  were  to  be  treated  as  Indians 
in  amity,  and  would  no(  be  liable  to  be  trkd  under  the  Act  of 
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1740."    It  is  further  said,  "if  the  tribe  was  extinct,  then  the  Chirlebtok, 
amity  of  the  Indian  would  be  personal ;  and  if  the  tribe  were    J"'-^^^- 
existing,  it  would  be  necessary  to  shew,  actually  or  by  pre-^""     ^        ' 
sumption,  that  the  tribe  was  in  amity  with  the  government."    The^State 
In  either  point  of  view,  it  is  said,  the  relator's  grandmother     BeUnont. 
was  an  Indian  in  amity.    If  her  tribe  was  extinct,  by  a  per- 
sonal amity  ;  and  if  not  extinct,  'Mt  was  properly  put  to  the 
jury  to  presume,  from  fifty  years'  residence,  that  she  was  to 
be  regarded  as  a  free  Indian,  in  amity  with  this  government." 

On  such  grounds  rests  the  judgment  of  the  Court  in  Char- 
lotte Miller's  case.  The  resisoning  by  which  the  conclusion 
is  reached,  is  not  satisfactory.  That  can  be  attributed  only 
to  the  impracticable  view  of  the  Act  which  was  taken  by  the 
Court. 

When,  by  this  decision,  it  was  held  to  be  necessary  to 
establish,  by  direct  proof  or  by  presumption,  that  the  person 
claiming  to  be  exempt  from  the  provisions  of  the  Act  was 
descended  from  an  '^  Indian  in  amity,"  a  remnant  of  the  "  free 
Indians,"  for  whose  government  the  Act  was  passed,  was  left 
subject  to  its  provisions  ;  "  free  Indians  in  amity"  being  those 
only  who  could  shew  themselves  to  be  free  by  aboriginal 
right,  as  having  seceded  from  a  tribe  of  Indians.  Those  who 
claimed  only  a  ^<  free  Indian  descent,"  that  is,  from  a  manu- 
mitted Indian,  were  still  left  19  the  operation  of  the  Act. — 
Btit  bv  the  judgment  of  the  Court  in  this  case,  these  are  ex- 
cepted also.  Thus,  tribes  or^  nations  in  amity,  and  nations 
at  war,  and  all  Indians  of  "free  Indian  descent,"  compre- 
hending every  class  of  free  Indians,  in  whatever  manner  they 
derive  the  claim  to  freedom,  are  by  the  decision  excepted 
from  the  Act  of  1740 :  and  the  same,  so  far  as  it  provides  for 
the  goyernment  of  "free  Indians,"  is  repealed  by  a  construc- 
tion, which  imputes  to  the  Provincial  Assembly  the  absurdity 
of  passing  an  Act  for  the  government  of  free  Indians  in  the      .  • 

Colony,  and,  by  express  exceptions  in  the  Act,  excluding  the 
whole  class  from  the  operation  of  the  law. 

I  shall  not  discuss  the  question  whether  the  construction 
adopted  by  the  Court,  or  that  maintained  in  this  dissent,  bet- 
ter supports  the  policy  of  the  State,  or  is  more  conducive  to 
subordination,  and  the  peace  and  good  order  of  the  commu- 
nity ;  though  I  have  a  very  decided  convictioii  on  the  sub- 
ject. It  is  the  duty  of  a  Judge  to  declare,  and  not  to  make, 
the  law;  to  construe  legislative  Acts  in  accordance  with  the 
expressed  intention  ;  and  not  in  subserviency  to  his  Individ* 
ual  impressions  of  their  wisdom  or  expediency.  The  Judge 
is  not  responsible  for  any  objections  to  the  law  he  may  be  re- 
quired to  enforce.  If  time  and  change  of  circumstances  re- 
quire an  amendment,  the  Legislature  is  best  and  alone  quali- 
fied to  make  it ;  and  the  government  will  be  best  adminis- 
tered when  each  department  respects  the  limit  of  its  appro- 
priate sphere  of  duty. 


.    I 
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Simon  Verdier  v.  Henry  Byrnes  Junr. 

Where  the  wile  was  jointly  entitled  with  othen  to  certain  slaves,  and  no  parti- 
tion was  made  in  the  wife's  lifetime,  but  they  remained  in  the  possession  of  the 
executor,  who  disputed  the  right  of  the  wife,  it  was  kdd^  that  the  marital  rights 
of  the  husband  had  not  attached  to  his  wife's  share  of  the  estat  t  at  the  time  of 
her  death ;  and  that  his  claim  was  not  aided  by  a  decree  of  the  Court  of  Equity 
made  in  her  lifetime,  settling  the  rights  of  the  parties  entitled  to  partition,  one 
of  whom  was  the  executor. 

Before  Evaws,  J.  at  Walierborough,  Spring  Term^  1846. 

By  the  will  of  Peter  Sinkler,  his  sisfer,  Mrs.  Jane  Glover, 
was  entitled  to  certain  negroes.  Supposing  herself  the  own- 
er, she  disposed  of  them  by  will,  and  appointed  her  son,  Dr. 
Glover,  her  executor.  The  negroes  went  into  his  possession. 
A  bill  was  filed  by  Lemacks  and  wife  against  him  for  parti- 
tion, in  February,  1843.  In  May,  the  Chancellor  made  a  de- 
cree, settling  the  rights  of  the  parties,  which  was  never  revers- 
ed. By  this  decree.  Mrs.  Hvrne,  wife  of  the  defendant,  was 
entitled,  with  Dr.  Glover  and  others,  to  a  share  of  the  estate. 
In  August,  Mrs.  Hyrne  died,  and  in  December,  1843,  the  de- 
fendant, for  six  hundred  dollars,  sold  his  interest  in  "  Mrs. 
Jane  Glover's  estate,"  to  Verdier.  Mrs.  Hyrne  left  no  chil- 
dren; and  her  husband  and  mother  were  her  heirs  at  law. 
After  the  appeal  in  the  case  of  Lemacks  v.  Glover  was  dis- 
missed, the  estate  was  divided,  in  1S46.  Mrs.  Hyme's  share 
was  two  negroes.  The  negroes  were  delivered  to  the  defen- 
dant, and  by  him,  as  admmistrator,  sold.  Yerdier  claimed 
them  as  the  property  which  he  had  bought,  as  stated  above ; 
and  this  action  waste  recover  their  value  in  trover.  The 
main  question  was,  whether  the  marital  rights  of  Hyrne  had 
attached.  If  they  had,  Verdier  was  entitled  to  recover  the 
full  value  of  the  negroes.  If  not,  he  could  recover  only  one 
half,  as  the  other  half  belonged  to  Mrs.  Hyrne's  mother ;  af- 
ter the  decree,  settling  the  rights  of  the  parties.  The  Circuit 
Judge  considered  Glover's  possession  as  the  possession  of  all 
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note  in  2  Nott-and  McC.  161,  but  it  is  there  copied  from  Bre- 
vard's Reports  then  in  manuscript.  The  reporter  was  one  of 
the  four  Judges  who  decided  the  case.  In  a  note  by  the  re- 
porter, there  are  two  queries:  1st.  whether  it  would  have 
varied  the  case  if  it  had  been  proved  that  the  right  of  ihe 
donees  to  the  negroes  had  been  disputed?  2,  Did  the  undi- 
vided part  of  Dorothy  pass  to  her  husband  by  the  marriage  7 
Why  should  this  quere  be  put,  if  the  Court  had  so  decided? 
These  notes  show  very  clearly  that  the  learned  Judge  did 
not  cousider  that  that  case  had  decided  that  Dorothy's  undi- 
vided interest  passed  to  her  husband  ;  and  confirms  what  I 
think  manifest,  that  the  Court  decided  on  the  ground  that  a 
partial  but  informal  division  had  been  made,  upon  which  the 
marital  rights  of  Geiger  had  attached,  because  he  had  a  pos^ 
session  in  severalty.  The  first  qtiere  conclusively  shows  that 
he  did  not  consicter  that  case  as  deciding  that  the  marital 
rights  attached  on  any  property  where  the  wife's  title  was 
disputed.  The  most  that  Can  be  said  to  have  been  decided  in 
that  case  is,  that  where  the  other  joint  owners  recognize  the 
right  of  the  husband,  and  admit  him  into  a  participation,  by 
giving  up  to  him  a  part  of  the  property,  this  was  a  reduc- 
tion into  actual  possession,  so  as  to  vest  the  negro  in  him  jure 
mariti.  The  next  case  was  Burgess  v.  Heape,  In  that 
•case,  by  some  legal  process,  'certain  negroes,  the  property  of 
the  defendant,  Heape,  and  of  his  sister,  Mrs.  Burgess,  had 
been  recovered.  The  right  was,  then,  clear  and  established. 
All  that  could  be  necessary  to  confirm  the  right  of  the  hus^ 
band,  was  a  reduction  into  possession.  The  negroes  were 
delivered  up  to  Heape.  The  husband,  alone,  had  a  right  to 
receive  his  wife's  share.  A  delivery  to  Heape  of  the  whole, 
was  a  delivery  to  him  and  Burgess,  and  his  possession  was 
not  as  joint  tenant  with  his  sister,  Mrs.  Bui^ess,  but  as  a  joint 
tenant  with  her  husband,  who,  alone,  was  entitled  to  receive 
her  share.  It  is  like  (in  most  respects)  a  gift  made  to  a  wife 
during  coverture, jointly  with  another.  In  such  case  ihehus* 
band  would  be  entitled,  on  the  principle  that  a  gift  to  the  wife 
is  a  direct  gift  to  the  husband,  and  the  receipt  and  possession 
of  the  other  joint  tenant,  would  be  the  possession  of  himself 
and  the  husl^nd.  In  Burgess  v.  Heape  the  Court  refer  to 
Geiger's  case  as  authority  for  the  principle  that  the  possession 
of  Heape  was  such  a  possession  of  his  sister,  Mrs.  Burgess, 
as  to  vest  her  share  in  the  husband.  But  it  was  clear  the 
complainants  were  the  only  persons  entitled  to  Mrs.  Heape's 
half  of  the  negroes.  Justice  was  on  their  side,  and  the  Court 
was  struggling  to  prevent  the  defendant  from  cheating  his 
sister's  husband  and  child,  as  would  have  been  the  effect  of 
dismissing  the  bill,  because  there  had  been  no  administration 
on  Mrs.  Burgess's  estate.  In  that  case  the  Court  discuss  the ' 
question,  and  I  am  inclined  to  think  the  bill  might  be  retain- 


APPEALS  AT  LAW.  467 

ed,  although  no  administration  had  been  granted,  as  all  the    Court  of 
parties  in  interest  were  before  the   Court.     If  it  had  been^  Erbqhb. 
clear  that  Geiger's  case  had  decided  the  principle  supposed,  ^^    ITT!      ' 
it  was  wholly  unnecessary  to  discuss  the  other  question.  %  ^' 

The  same  dictum  is  enunciated  in  Pickett  v.  Barber ;  but      Hyme. 
it  was  not  a  point  in  the  case ;  so  also  in  Verdier  v.  Verdier. 
There  the  question  was,  whether  actual  partition  had  been    "  ^7" 
made  by  the  executor,  and  that  question  is  extensively  dis-i  McMui.E. 
cussed,  but  it  would  have  been   wholly  immaterial,  if  the      ^  1^* 
possession  of  a  co-tenant  was  alone  sufficient  to  vest  the 
wife's  undivided  share  in  her  husband.    There  are  other 
cases  in  which,  incidentally,  the  same  doctrine  is  enunciated, 
as  in  Heath  v.  Heath.    But  the  case  in  which  the  decision  is  2  Hill  C.  R. 

{)ut  upon  that  ground  alone  by  Chancellor  Harper,  who  de-        104* 
ivered  the  opinion  of  the  court,  is  the  case  of  Hill  v.  Hill.  ^|^r^^^'" 
In  that  opinion,  Dunkin,  C.  concurred,  but  in  his  circuit  de*  '  '^ 

cree  he  places  the  decision  upon  this,  as  well  as  another 
ground  upon  which  it  might  just  as  well  be  maintained. 
Chancellor  D.  Johnson  was  absent,  and  Chancellor  J.  John- 
stoA  did  not  concur  on  this,  ground.  He  says,  "  the  doubt  I 
entertain,  is,  whether  the  marital  right  of  Jonathan  M.  Hill 
attached  on  the  shares  of  the  deeded  property,  which  ac- 
crued to  his  wife  by  survivorship;  at  least  to  the  extent  to 
exclude  her  right  to  a  settlement,  (according  to  the  practice 
of  the  court.)  Those  shares  not  having  been  partitioned  and 
set  off  to  her,  and  the  husband  having  been  obliged  to  es- 
tablish her  right  by  suit,  and  having  joined  her  in  the  bill  for 
that  purpose.  On  this  point,  I  am  not,  however,  prepared  to 
dissent."  Now,  this,  in  eflfect,  is  precisely  the  question  we 
are  now  to  decide.  The  only  difference  is,  that  in  the  case 
of  Hill  V.  Hillf  the  wife  was  a  party  complainant,  in  this 
case  she  was  a  defendant.  That,  I  do  not  suppose,  can  make 
any  difference.  If  a  suit  had  been  commenced  at  law,  she 
must  have  been  a  plaintiff.  In  Equity,  I  understand  the 
rule  to  be,  that  all  parties  in  interest  must  be  before  the  court, 
but  as  to  the  reliet  to  be  given,  it  is  not  material  in  what 
character  they  are  there.    In  Story's  Com.  on  Equity,  it  is  . 

said,  there  is  much  good  sense  in  disallowing  any  distinction  * 
founded  on  the  mere  consideration  of  who  is  plaintiff  on  the 
record.  Her  equity  is  precisely  the  same,  whether  she  be 
plaintiff  or  defendant.  If  he  (the  husband)  refuses,  the  court 
will  withhold  from  him  the  possession,  that  it  may  survive 
to  the  wife.  ^ 

When  this  case  came  before  me  on  the  circuit,  and  my 
attention  was  called  particularly,  for  the  first  time,  to  the 
case  of  Burgess  v.  Heape,  I  did  not  feel  myself  at  liberty  to 
depart  from  or  overrule  what  seemed  to  be  a  decision  on  the 
point,  although  it  was  against  all  my  pre-conceived  opinions. 
When  the  case  came  before  the  Law  Appeal  Court,  such  se- 
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Court  op  '  rious  doubts  were  entertained  about  the  correctness  of  the 
ERftoRB.  doctrine,  that  it  was  referred  to  the  Court  of  Errors.  It  has 
<".  '  been  twice  argued  in  that  court,  where  it  has  been  decided 
Vcrdicr  ^^  ^  majority  of  the  court,  that  the  marital  right  of  Hyrue, 
Hyme.  the  defendant,  did  not  attach  on  the  share  t)f  his  wife  in  the 
negroes,  to  which  she,  with  others,  was  entitled  under  the 
limitation  in  the  will  of  Peter  Sinkler,  so  as  to  enable  bim, 
after  the  death  ol  his  wife,  to  assign  it  to  Verdier,  the  defen- 
dant. In  announcing  that  decision,  the  reasons  which  I 
shall  assign  are  of  course  my  own.  Those  who  concur  in 
the  judgment  of  the  court,  do  not  necessarily  concur  in  the 
reasoning.  That  is  mere  argument,  and  we  see  every  day 
two  minds  coming  to  the  same  conclusion,  by  different  pro- 
cesses of  reasoning.  This  remark  applies  with  much  force  to 
roost  of  the  cases  which  have  been  quoted.  I  think  I  have 
shewn  very  conclusively,  that  none  of  the  cases  heretofore 
decided,  was  put  distinctly  on  the  ground  involved  in  this 
case.  '  There  were  other  and  much  more  satisfactory  grounds : 
and  on  whicli  the  concurring  Judges  might  have  rested 
their  opinions.  Take  the  case  of  Burffess  v.  Heape^  for  ex- 
ample. There  the  concurrence  of  the  Judge  who  signed  the 
opinion,  might  have  been  on  the  ground,  that  as  all  the  par- 
ties in  interest  were  before  the  court,  no  administration  on 
Mrs.  Burgess'  estate  was  necessary,  as  the  same  court  bad 
1  HQl  E.  34.  ^^^^  recently  decided  in  Spann  v.  Jennings.  The  same  may 
be  said  of  Verdier  v.  Verdier.  There  the  evidence  was 
pretty  clear,  that  the  executor  had  made'  an  actual  division, 
to  that  the  wife  was  not  seized  in  joint  tenancy,  but  in  seve- 
ralty, at  the  time  of  the  marriage.  I  have  looked  carefully 
through  all  the  cases,  and  I  do  not  find  that  the  affirmative 
of  the  question  involved  in  this  case  can  be  said  to  have  been 
decided  by  more  than  two  Chancellors.  At  the  hearing  of 
the  case  of  Burgess  v.  Heape^  Judge  O'Neall  was  not  present, 
and  the  case  of  Saucey  v.  Gardner  shews  very  conclusively, 
from  the  use  of  the  word  "severalty,"  his  opinion  on  the 
question.  I  think,  therefore,  there  is  nothing  in  the  adjudged 
cases  which  puts  this  case  on  the  footing  of  an  adjudged 
case,  and  that  we  are  not  encumbered  bv  any  consideration 
arising  out  of  the  rule  stare  decisis,  donsiaering  it,  there- 
fore, as  an  original  question,  and  having  no  express  authori- 
ty to  guide  us,  it  will  be  necessary  to  bring  the  case  to,  and 
test  it  by,  original  and  elementary  principles.  The  first  test 
which  I  will  apply  is  this :  could  ihe  husband  sue  alone?  I 
know  it  is  so  affirmed  in  the  case  of  Hill  v.  Hill^  and  assum- 
ing the  doctrine  of  that  case  to  be  true,  the  consequence  fol- 
lows of  course,  that  a&  the  law  vests  the  legal  estate  jure 
mariti  in  him,  the  husband  may  sue  in  his  own  name.  But 
is  it  so?  There  are  cases  in  which  he  may  sue  alone,  as  if 
during  the  coverture,  a  pro;nise  be  made  to  the  wiie,  or  a 
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chattel  be  given  to  her,  there  he  may  sue  alone,  because  the    Court  or 


husband  and  wife  being  but  one  person  in  law,  a  promise  to 
the  wife  is  a  promise  to  the  husband,  and  a  gift  to  the  wife 


is  a  gift  to  the  husband.  This  is  a  consequence'necessarily 
resulting  from  the  identity  of  husband  and  wife,  as  well  as 
from  the  manifest  intention  of  the  donor,  that  the  husband 
should  take.  '  If  he  did  not  so  intend,  he  would  have  inter- 
posed a  trustee.  But  the  reason  does  not  apply  where  the 
promise  was  made  before  coverture,  or  the  wife's  title  is  traced 
to  something  done  before  her  marriage.  The  rule  laid  down 
in  Roper,  213,  214,  is,  that  for  what,  has  accrued  to  the  wife 
during  coverture,  the  husband  may  sue  alone,  but  for  such 
debts,  &c.  as  were  due  to  the  wife  before  marriage,  and  con- 
tinue unaltered,  since  the  husband  cannot  disagree  to  the  in- 
terest, and  has  only  a  qualified  right  to  them,  viz.  by  redu- 
cing them  into  possession  during  her  life,  he  is  unable  to 
maintain  an  action  for  such  prpp^rty,  without  makine  his 
wife  a  party.  Observe  the  reason.  If  a  gift  be  made  to 
husband  and  wife,  he  may  refuse,  he  may  disaffirm  ;  but  if 
the  estate  be  cast  on  the  wife  otherwise  he  cannot  disafiirm. 
If  in  a  like  case,  the  husband  should  neglect  or  refuse  to  as- 
sert her  title,  and  it  is  likely  to  be  barred  by  the  Statute  of 
Limitations,  could  not  the  wife  appoint  an  attorney,  under 
Ihe  16th  sec.  of  the  Limitation  Act  %  I  apprehend  there  can 
be  no  doubt  of  it,  for  the  obvious  reason,  that  the  htkband 
could  not  disaffirm  her  right,  atid  that  it  irouU  jsurvive  to  her 
in  case  of  his  death.  The  rule  at  law  is,  that  those  should 
be  plaintiffs  who  are  entitled  to  the  subject  of  the  suit.  If 
the  husband's  title  be  derived  through  the  wife,  she  must  be 
joined  in  the  action ;  and  the  rule  m  equity  is,  that  all  must 
be  parties,  either  complainants  or  defendants,  whose  rights 
would  be  affected  by  the  decree.  If  the  subject  of  the  suit 
be  what  is  usually  called  a  chose  in  action,  which  belonged 
to  the  wife  by  some  title  anterior  to  the  marriage^  it  is  clear 
the  wife  must  be  joined,  and  the  debt  or  damages  would  not 
be  the  husband's,  without  a  reduction  into  possession,  or- 
fiomething  equivalent.  If,  in  such  case,  the  husband  designs 
to  destroy  the  wife's  right,  in  case  of  survivorship,  he  must 
sue  for,  and  get  possession  during  coverture,  in  the  only 
way  he  can,  by  action  in  the  name  of  husband  and  wife. 
About  these  prmciples  there  is  no  doubt ;  but  it  is  said  they 
do  not  apply.  The  possession  of  Dr.  Glover  was  the  pos- 
session of  his  co-tenants,  and  that  this  sort  of  constructive 
possession,  was  enough  to  invest  the  husband  with  possession 
jure  marUi. 

There  is  no  doubt  that  joint  tenants  are  seized  in  land 
per  my  et  per  tout,  and  that  for  certain  purposes,  the 
possession  of  one  is  the  possession  of  all.  For  this  reason,  one 
joint  tenant  cannot  plead  the  Statute  of  Limitations.  But  I  can 
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see  no  good  reason  for  engrafting  upon  that,  a  consequence 
which  is  by  no  means  a  necessary  one.  One  of  the  excellen- 
cies of  the  Common  Law  is,  that  its  principles  and  its  maxims 
are  to  be  applied  to  the  facts  of  every  case,  in  harmony  with  oth- 
er principles.  It  is  a  familiar  principle,  that  one  cannot  dis- 
pute the  title  under  which  he  enters,  because  having  got 
possession  under  A's  title,  he  shall  not  be  allowed  to  put 
him  to  the  proof  of  it ;  yet  this  is  not  an  inflexible  rule  :  the 
tenant  may  shew  thai  his  landlord's  title  is  ended,  and  that 
he  has  attorned  to  the  true  owner.  So,  also,  we  hear  it  said 
every  day  at  the  bar,  that  possession  of  a  part  is  possession 
of  the  whole  included  in  the  tenant's  muniment  ot  title;  yet 
that  is  not  true,  when  another  is  in  the  actual,  or  even  con- 
structive possession  of  the  same  land.  As  a  general  rule, 
a  tenant  cannot  acquire  a  title  against  his  landlord,  by  the 
Statute  of  Limitations ;  but  if  he  give  fair  notice  that  he  is 
holding  in  bis .  own  right,  and  the  landlord  suffer  him 
to  hold  ten  years  adversely,  the  statute  wilt  give  him  a 
title.  One  joint  tenant  cannot  sue  his  co-tenant,  at  law, 
yet  if  he  oust  his  co-tenant,  trespass  will  tie  against  him, 
and  T  suppose  ten  years  possossion,  after  ouster,  might  give 
a  title  in  severalty.  These  illustrations  shew  that  in  the 
application  of  legal  principles,  we  must  look  to  other  prin- 
ciples^nd  so  apply  them,  that  the  whole  may  be  in  harmo^ 
ny  arW  consistency. 

That  the  possession  of  one  joint  tenant  is  the  possession  of 
his  co-tenants,  is  true  in  many  cases;  but  it  is  not  in  every 
case.  It  is  not  so  after  ouster,  nor  am  I  able  to  perceive  any 
reason  for  saying  it  is  so,  for  the  purpose  of  transferring  the 
wife's  title  to  the  husband,  when  the  parties  are  in  hostile 
attitude,  and  the  tenant  in  possession  has  always  repudiated 
the  title  of  those  who  claim  as  co-tenants.  The  common 
law  set  such  little  value  on  a  mere  chattel,  that  it  provided 
no  means  for  enforcing  partition.  In  Co.  Litl.  sec.  32?,  p. 
200,  it  is  said,  if  one  tenant  in  common  of  a  chattel,  excludes 
his  co-tenant  from  possession  aftd  enjoyment,  he  has  no  reme- 
dy but  to  take  it  back  from  his  co-tenant  whenever  he  can 
see  the  chance.  Now,  it  may  be,  if  the  husband  actuaMy 
seized  the  chattel  and  had  it  m  possession,  his  marital  rights 
may  attach,  especially  if  he  retained  possession  ;  or  if,  by  the 
consent  of  the  co-tenants,  where  the  subject  of  the  joint  te- 
nancy admitted  of  division,  a  part  had  been  allotted  to  the 
husband  and  was  iu  his  actual  possession,  as  was  the  fact  in 
Geiger's  case,  the  marital  rights  might  attach  on  what  was  in 
his  possession ;  but  that  they  should  attach  upon  what  he 
could  possess  himself  of  only  by  force  or  fraud,  when  he  had 
a  chance,  and  of  which  he  might  be  dispossessed  in  the  same 
way  by  his  wife's  co-tenant  the  next  term,  I  cannot  under- 
stand.   This  mode  of  gaining  and  retaining  possession  is  in- 
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consistent  with  the  good  order  and  peace  of  society,  and  only    Count  op 
to  be  tolerated  when  the  law  furnishes  no  other  means  of  as-.    ^"®"- 
serting  a  title.    When  the  law  has  provided  a  process  by 
which  a  joint  tenant  may  be  let  into  the  quiet  and  peaceable 
enjoyment  of  his  rights,  that  he  is  bound  to  pursue.    That 
.  the  law  has  provided  such  remedy,  is  very  clear.    On  appli- 
cation to  the  Court  of  Equity,  a  partition  will  be  ordf?red, 
and  if  the  thing  be  incapable  of  partition  so  as  to  allot  to 
each  a  part  in  severalty,  it  may  be  sold  and  the  money  divi- 
ded.   I  conclude,  therefore,  that  under  our  law,  where  the 
joint  estate  is  in  the  possession  of  one  joint  tenant,  and  the 
Imsband  has  never  had  any  possession,  he  has  only  a  right 
to  be  let  into  the  possession  o^his  wife's  share  in  severalty 
by  writ  of  partition,  unless  the  parties  can  agree  to  a  divis- 
ion.   The  interest  of  the  wife  in  an  undivided  personal  estate  - 
is  not  strictly  a  chose  in  action,  in  the  ordinary  sense  of  these 
words;  nor  can  it,  except  in  the  cases  which  I  have  enume- 
rated, be  called  a  chose  in  possession.    But  it  is  more  like 
the  former  than  the  latter.    The  right  can  only  be  enforced 
by  a  judicial  proceeding;   in  which  particular  il;  is  like  a 
chose  in  action,  and  the  same  rules  of  law  must  be  applied 
to  ascertain  the  husband's  rights.    When  do  they  vest?  Must 
he  join  the  wife  in  the  application  for  partition  ?    If  the  wife 
be  entitled  to  a  distribntive  share  of  an  estate,  or  to  a  legacy, 
the  marital  rights  do  not  attach  until  partition.    The  reason 
is,  that  until  partition  made,  the  wife  has  .no  right  of  posses- 
sion.   Nor  has  she  any  definite  right  of  possession,  where  a 
joint  estate  is  in  her  co-tenant,^enfbrceable  in  any  other  way 
than  by  partition,  or  his  assent  to  a  voluntarv  partition.    In 
all  these  cases,  when  partition  is  actually  made  and  the  wife's 
share  set  apart  in  severalty,  then  the  title  being  in  the  wife, 
and  she  having  a  right  of  possession  in  severalty^  the  mari- 
tal right  attaches,  as  was  said  in  Sausey  v.  Gardner,    This 
makes  a  uniform  and  consistent  rule  by  which  to  determine 
all  cases  of  marital  rights,  acquired  by  the  husband  in  the 
joint  estate  of  his  wife.    In  common  sense,  there  can  be  no 
difference  whether  the  possession  be  it\  an  administrator  or  a 
joint  tenant.    The  husband's  remedy  is  a  judicial  process  to 
compel  partition,  and  in  my  judgment  there  is  no  legal  dis- 
tinction in  this  particular  between  the  two  cases.     For  these 
reasons,  I  think  it  very  clear,  that  when  a  bill  is  filed  for  par- 
tition, the  wife  must  be  a  party  with  the  husband,  and  that 
his  marital  lights  are  not  perfected  until  consummated  by  ac- 
tual partition.    This,  I  believe,  is  the  general  understanding 
of  the  profession.     No  lawyer  would  have  thought  of  filing 
a  bill  against  Dr.  Glover,  without  making  Mrs.  Hyrne  a  par- 
ty.   In  Hill  V.  Hill^  and  I  believe  in  all  the  Cases  where  the 
wife  was  alive,  she  was  made  a  party.    In  thus  deciding,  I 
am  well  satisfied  we  are  not  unsettling  any  established  rule 
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Cou«T  oT    of  property ;  we  are  conrectirjg  one  of  thoae  ^rors  which  has 
^  Eeroeb.     ^j^gp^  ji^  jjjjj^  Y}y  little,  which  has  nerer  been  recognized  as 

^^     established  law,  and  which,  althcmgh  often  enunciated,  was 
Vwowr     ngy^j  made  the  distinct  and  exclusire  principle  upon  which 
Hyme.      any  case  was  decided,  until  the  recent  case  of  Hill  r.  HiH 
and  there,  only  by  two  out  of  the  four  Chancellors. 

There  is  another  view  of  the  case  whieh  may  serve  to  il- 
lustrate: Could  the  Court  of  Equity  have  ordered  Mrs. 
Hyrne's  share  tq  be  settled,  had  she  been  alive,  at  the  time 
the  partition  was  finally  made?  The  rule  is,  that  Equity 
will  not  order  the  husband's  estate  to  be  settled  on  the  wife* 
If  he  has  reduced  his  wife's  estate  into  possession,  it  is  his, 
and  a  settlement  wilt  not  be^^reed.  If  the  husband,  wuh* 
out  the  aid  of  the  Court,  can  get  possession,  the  Court  will 
.  not  interfere.  But  if  the  husband  or  his  assignee  come  into 
the  Court  in  order  to  get  possession  from  another  who  witb;^ 
holds  it,  the  Court  will  compel  the  party  so  applying  to  do 
equity  bv  a  settlement  on  the  wife ;  acid  if  he  refuse,  will 
2  Kent  Com.  -withhold  the  possession,  that  the  estate  OMiy  survive  to  the 
wife.  I  think  it  has  been  shewn  clearly,  that  Hyrne  could 
not  have  got  possession  of  his  wife's  share  without  a  bill  for 
partition,  to  which  she  was  a  necessary  party.  His  right  was 
stoutly  disputed  by  Dr.  Glover,  who  claims  the  whole  under 
Mrs.  Glover's  will.  And  even  when  the  right  to  partition 
was  established,  there  remained  another  question  still  more 
doubtful,  whether  the  partition  was  to  be  made  per  sterpe9^ 
or  per  capita.  The  decree  established  the  right  of  Mrs.  Hyme 
to  partition ;  but,  until  partition  was  made,  what  right  had 
her  husband  1  None^  except  what  I  have  before  mentioned: 
the  right  to  seize  by  force  or  fraud,  and  to  keep  possession  if 
he  was  the  strongest.  This,  if  recognized,  would  lead  to  all 
sorts  of  violence ;  to  prevent  this,  the  law  gives  him  the  peace- 
able remedy  of  partition. 

When  thus  before  the  Court,  chancery  would,  on  applica- 
tion, compel  him  to  make  a  setflement,  by  withholding  the 
possession  in  case  of  his  refusal.  I  lay  no  stress  on  the  fact 
that  Hyme  and  wife  were  defendants ;  they  could  not  be 
made  complainants,  because  they  claimed  differently  from  the 
complainants,  Lemacks  and  wife.  Mrs.  Lemacks  was  a 
daughter  of  Mrs.  Glover,  and  she  claimed  that  the  negroes 
should  be  divided  per  Herpes;  whilst  Mrs.  Hyrne,  being  a 
grand  daughter,  would  come  in  per  capita;  whether  plaintiff 
or  defendant,  we  have  seen,  on  the  authority  quoted^  was  im- 
material. 

But  it  was  argued  at  the  bar,  that  a  decree  having  been 
pronounced,  settling  the  rights  <^  the  parlies  in  the  life  time 
of  the  wife,  the  husband  is  entitled  as  survivor.  It  is  clear, 
that  by  the  English  law  the  question  in  this  case  eould  sel- 
dom arise.    There  the  husband  is  entitled  to  administratioo, 
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and  by  the  25th  section  of  the  Statute  of  Frauds,  is  not  Cotmrop 
bound  to  make  partition.  In  this  State  it  is  otherwise;  he^  Emom> 
can  only  take  a  share  of  the  wife's  estate;  her  other  distribu*  ' 

tee,  her  mother,  is  entitled  to  come  in  equally.    The  only         y.  ^ 
other  case  where  survivorship  has  been  recognized  is,  where      HyrM. 
ibere  has  been  a  joint  judgment  at  law  and  execution  award- 
ed ;  or,  where  there  has  been  a  joint  decree  in  Equity,  and 
an  order  for  the  payment  of  the  money,  as  in  Forbes  v. 
Phepps,    In  this  case  of  Forbes  v.  Phepps^  there  had  been  j  jgy^^  ^f^ 
a  decree  that  the  wife's  share  of  a  money  fund  should  be  paid 
to  the  husband  and  wife.    Under  such  a  decree,  there  is  no 
doubt  the  husband  was  entitled  to  receive  the  nK>ney;  but 
the  wife  died  before  the  money  was  paid.    The  Court  held 
the  husband  was  entitled,  without  administration  or  liability  • 

to  pay  her  debts  out  of  the  fund.  The  order  for  payment  ^ 
was  of  a  definite  sum  of  money,  ascertained  and  ordered  to 
be  paid.  It  was  like  the  suing  out  of  execution.  The  case, 
so  far  as  the  judgment  of  the  Court  was  concerned,  was  end- 
ed by  a  final  decree.  Willidms,  in  his  Law  of  Executors, 
fmts  this  case  on  this  ground  distinctly.  But  that  is  far 
rom  deciding  this  case.  The  circuit  decree*  in  the  case  o£ 
Jjemacks  and  ioife  against  Olover,  after  deciding  the  ques- 
tions arising  in  the  case,  ordered  a  writ  of  |tortition  to  issue 
to  divide  the  estate  according  to  the  principles  decided  by  the 
decree.  Hyme's  napie  is  not  mentioned.  In  Muse  ads.  Ett-  j^  ^  ^^ 
gerton  it  is  said,  that  if  there  be  a  joint  judgment  in  favor  of 
husband  and  wife,  and  the  husband  dies,  the  judgment  sur- 
vives to  the  wife ;  and  the  same  applies  in  Equity,  unless 
there  be  an  order  for  payment.  If,  in  the  case  of  Forbes  v. 
Phepps^  there  had  been  a  decree  establishing  only  that  the 
wife  was  entitled,  and  an  order  that  the  master  state  the  ac- 
count and  ascertain  the  amount,  but  before  there  was  any  de- 
cree for  payment,  the  husband  died,  can  there  be  any  doubt 
that  the  wife  would  be  entitled,  and  not  the  executor  of  the 
husband  ?  The  reason  is,  that  there  had  been  no  final  de- 
cree, the  case  was  still  in  Court.  But  it  was  otherwise  when 
an  order  was  made  for  the  payment  of  the  money.  That 
was  a  final  decision.  It  is  like  the  case  of  a  gift  of  a  chattel 
to  the  wife  without  a  trustee.  It  vested  in  the  husband  as  a 
gift  to  him.  The  Court  might  have  made  an  order  that  the 
money  should  be  settled  on  the  wife.  The  omission  to  do 
so,  in  effect,  was  a  decree,  ordering  the  money  to  be  paid  to 
the  htisband.  Has  there  been  any  stich  final  decree  in  this 
ciase  ?  A  writ  of  partition  merely  directs  paAition  to  be  made ; 
it  may  be  excepted  to  at  any  time  before  confirmation.  It  is 
not  unusual  to  set  aside  the  return,  and  to  order  a  new  par- 
tition. 

In  the  case  of  Speights  v.  Holliway,  adm^r.  of  Meigs,  the 
objection  takei>  at  the  return  of  the  writ,  was  that  the  writ 
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^«To»    ofproiv  y^^^'^^je  in  a  way  different  from 

,     ^'^**'  ^  crept  i'  ^^''/d^^^  understand  a  writ  of  par- 

~rxr~  eslabl  j^^Sl^f  thing,  except  that  the  parties  are 

^•i;^     neve'       /^     A'^^JSS^^  divided  according  to  their 

Hyme.      any        ^'^/»*^'>^jj';^  of  the  Court.    If  pendente 

anc        ^T-^'^iT/^j^A^/'^^  ^^7  ^'^^  ^^*^**  ^f  *"y  ^^  ^^^  parties, 

^'^  j^^^^^%^P^S^  ^y  ^^^  general  law,  and  not  by 

V       0^  AS^^tf^^nrder,    If  the  husband  dies,  the  right  sur* 

^fi^^JUfej  oot  by  any  right  of  survivor,  but  because 

'lis t^ '^tier's.    The  marital  rights  have  not  attached. — 

M^!^n)o  reason  if  the  wife  dies,  there  must  be  adminis- 

f^.'^sod distribution  among  her  heirs.    Until  final  decree 

{/^f'*l,irt  mdiy  order  a  settlement,  because  the  estate  is  still 

tft'^^fe^s]  and  until  the  partition  is  confirmed,  the  same 

'^  be  done  for  the  same  reason.    Indeed  it  is  the  general 

?oot  the  universal  practice,  to  order  the  settlement  of  the 

gpeci&c  property,  allotted  to  the  wife  by  the  partition,  when 

lite  order  of  confirmation  is  made.    It  was  said  in  argument, 

^  ^  fiiat  the  right  of  the  Court  to  orcler  a  settlement,  had  nothing 

to  do  with  the  question,  as  Mrs.  Hyrne  was  dead.  It  is  only 
important  as  argument,  illustrating  the  rights  of  the  parties. 
If  the  Court,  under  the  circumstances,  had  a  right  to  have 
ordered  a  settlefaient,  that  proves  the  marital  tights  had  not 
attached,  the  estate  was  still  the  wife^s,  and  must  go  to  her 
administrator.  That  was  the  view  taken  by  the  parties  in 
this  case  Hyrne,  after  he  sold  to  Yerdier,  administered  ;  this 
was  no  doubt  with  the  concurrence  of  Yerdier,  for  he  was 
security  to  the  administration  bond.  It  was  done,  I  presume, 
on  legal  advice,  and  the  result  shows  that  the  advice  was 
proper.  I  do  not  mention  the  circumstance  as  one  calculated 
to  affect  the  rishts  of  the  parties,  but  as  a  further  evidence  of 
the  general  understanding  of  the  profession,  that  the  marital 
rights  of  Hyrne  had  not  attached.  If  they  had,  administra- 
tion was  unnecessary. 

I  have  come,  therefore,  to  the  following  conclusion,  which 
I  have  endeavored  to  illustrate  and  enforce  by  the  foregoing 
argument,  viz : 

1st.  That  the  question  is  not  res  judicata. 
2d.  That  the  marital  rights  of  Hyrne  had  not  attached  on 
his  wife's  share  of  the  estate,  at  the  time  of' her  death. 

3d.  That  the  husband's  claim  is  not  aided  by  any  decree 
of  the  Court,  made  in  the  life  time  of  the  wife.  The  result 
is,  that  there  was  error  in  the  charge  of  the  Circuit  Court, 
and  in  the  verdict  found  in  confoimity  with  it.  But  as  it  is 
clear  the  plaintiff  is  entitled  to  the  share  of  Hyrne,  justice 
may  be  done  without  another  trial,  by  his  releasing  one  half 
the  verdict.  Upon  his  doing  this,  the  motion  for  a  new  trial 
is  refused,  otherwise  it  is  granted. 
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O'Neall,  Wardlaw,  Frost  and  Withers,  JJ.  and  John-    Court  op 
STON  and  Caldwell,  CO.  concurred.  Errors. 

Motion  granted^  nisu  Yeidier 

Dargan,  Ch.  dissenting'. — ^In  this  case  I  feel  constrained  Eyrne. 
to  enter  my  protest  against  the  decision  of  a  majority  of  the 
court.  I  ieel  thus  constrained  by  the  importance  of  the  prin- 
ciple therein  adjudicated  and  the  magnitude  of  the  interests 
which,  in  all  human  probability,'ar6  involved,  and  which  will 
be  affected  and  controlled  by  that  decision.  The  decision  in 
this  case  is  understood  by  a  majority  of  the  Judges  to  be  a 
reversal  of  the  decisions  in  the  Ordinary  v.  Oeiger,  (decided 
in  1805,)  and  Burgess  v.  Heape,  (decided  in  1833,)  and  conse- 
quently of  what  has  been  the  acknowledged  law  of  the  land 
for  at  least  46  years.  The  principle  of  law  therein  supposed 
to  be  settled,  and  thus  recognised  by  the  highest  tribunals  of 
the  State,  has  since  been  frequently  cited,  with  approbation;  >i 

by  able  and  learned  Judges ;  has  been  acquiesced  in  by  the 
universal  assent  of  the  bench  and  bar,  and  has  not  till  now 
been  challenged  or  questioned,  so  far  as  I  am  informed.  In 
the  meantime,  the  whole  justice  of  the  country  to  which  the 
principle  applies,  has  been  administered  in  accordance  with  '*■ 

the  decisions  in  the  cases  which  I  have  cited,  and  to  reverse 
them  now  is  to  acknowledge  that  all  the  transfers  of  estates 
made  by  the  court  on  this  principle,  have  been  altogether  unau- 
thorized by  law.  It  would  be  difficult  to  conjecture  the  ex- 
tent of  the  injury  to  the  rights  of  parties  that  has  resulted 
from  the  maladministration  of  the  law  in  this  particular,  by 
the  transfer  of  property  to  persons  who,  in  fact,  (as  the  law  is 
hereafter  to  be  understood,)  had  no  title  whatever.  The 
amount  of  the  illegal  transfer  of  property  by  the  court,  as 
among  its  suiters,  is  doubtless  vast  in  the  last  half  century. 
But  the  mischief  is  not  limited  to  cases  in  court,  for  doubtless 
parties  have,  in  a  number  of  instances,  adjusted  their  rights 
out  of  court  by  amicable  settlements  made  in  reference  to 
what  was  understood  to  be  the  law  that  prevailed  in  court. 
If  anyone  of  these  parties,  who  has  been  made  the  victim  of 
this  error,  were  to  confront  the  court,  and  reproach  it  with  the 
wrong  which  lias  been  done,  the  reply  could  not  be  that  of  the 
conscience-stricken  monarch  to  the  ghost  of  the  murdered 
Banquo,  "thou  canst  not  say  I  did  it.'' 

But  the  mischief  does  not  terminate  with  the  past.  The 
present  defendant  has,  I  think,  a  just  right  to  complain.  He 
purchased  property,  under  what  any  lawyer  in  South  Caroli- 
na, predicating  his  opinion  upon  the  decisions  and  practice  of 
the  court,  would  have  pronounced  a  good  title.  And  he  is 
now,  by  th6  judgment  of  the  court,  divested  of  that  title,  on 
the  ground  that  those  decisions  and  the  practice  under  it,  were 
all  wrong,  and  founded  in  error.    He  is  to  be  told  that  the  em- 
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CowT  ov    inent  judges,  who  made  those  destsions,  ^nd  those  who  gave 

Erbom.     thpni  their  approbation,  and  administered  the  justice  of  the 

^^        ^      ^country  under  them,  were  all  under  illusion;  that  new  light 

Verdier     y^^^  burst  upon  their  present  successors  ;  and  that  it  is  neces- 

Uyrne.     sary  for  the  court  to  retrace  its  steps  back  to  the  right  path 

from  which  it  has  so  long  wandered,  at  whatever  cost  and  sa« 

crifiice  it  may  be  to  those  citizens  who  have  acted  upon  the 

opinions  and  decisions  of  the  court. 

The  interests  of  the  defendant,  as  involved  in  this  question, 
are,  however,  insignificant,  compared  with  those  of  that  large 
class  whose  titles  will  be  disturbed,  weakened,  and  destroyed 
by  the  promulgation  of  this  decision.  This  is  destined  to  ba 
but  the  first  of  a  series  of  cases  on  this  subject.  A  great  deal 
of  property,  within  the  limits  of  the  State,  must  change  hands 
,  or  ownership;  property  that  has  been  bought,  honajide^  under 
the  principles  supposed,  not  without  good  reason,  to  be  settled 
by  the  decisions  of  the  court. 

In  the  preceding  remarks,  I  have  endeavored  to  depict  some 
of  the  mischiefs  th^-t  must  necessarily  grow  from  the  reversal 
of  a  principle  of  law  which  has  long  operated  as  a  rule  ot 
property.  They  are  mischiefs  with  which  a  court  should  not 
suffer  itself  to  be  reproached,  except  upon  grounds  of  strong 
necessity,  l^he  decisions  of  courts  necessarily  have,  unlike 
legislative  acts,  a  retro-active  operation.  Legislation  that  is 
intended  to  have  a  retrospective  bearinfi^  and  effect  upon  the 
rights  and  interests  of  the  citizen,  would  not  be  tolerated  for 
a  moment  But  a  revolution  in  tnese  principles,  which  have 
for  a  half  century  prevailed  in  the  court,  as  rules  of  pro})erty, 
is  equally  pernicious  and  objectionable.  And  if  theie  be  a  ne- 
cessity for  a  change,  it  should  be  left  to  the  legislative  depart^ 
ment  of  the  government  to  apply  the  remedy.  These  re* 
marks  will  not  be  considered  otherwise  than  pertinent,  because 
a  majority  of  the  court,  as  I  have  s^lready  said,  consider  the 
decision  in  this  case  as  overruliiig  and  reversing  that  of  the 
Ordinary  v.  Geiger, 

I  will  now  address  myself  strictly  to  the  questions  at  issue 
before  the  court ,  Peter  Sinkler,  by  his  last  wUl  and  testa- 
ment, bequeathed  the  negroes  in  controversy,  to  his  sister, 
Mrs.  Jane  Glover,  for  life,  and  after  her  death,  by  a  limitation, 
which  has  been  decided  by  tlie  Court  of  Appeals  in  the  last 
resort  to  be  valid,  he  gave  the  said  negroes  to  the  issue  of  her 
body,  to  them,  their  heirs  and  assigns  forever.  Mrs.  Glover, 
who  supposed  the  negroes  to  belong  to  her  absolutely,  be- 
queatlied  them  to  her  son,  Dr.  Glover.  *He,  after  her  death, 
held  and  claimed  them  in  his  own  right,  until  the  decision 
1  Rich.  £.141.  which  has  been  referred  to  in  Lemacksv,  Glover,  by  which 
all  the  issue  of  Mrs.  Glover  were  held  to  be  entitled  to  take 
under  the  limitation  as  purchasers.  By  this  decree,  Mrs. 
Hyrne,  wife  of  the  complainant,  was  entitled,  with  Dr.  Glover 
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Verdier 
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Hyme. 


anil  others,  to  a  part  of  the  estate.  Mrs.  Glover  died  pre-  Court  op 
vious  to  February,  1843,  ^hen  the  bill  was  filed  for  a  parti-  Errors. 
tion.  Mrs.  Hyrne  died  in  August,  1843,  and  in  December  of '^ 
the  same  year,  Henry  Hyrne,  her  husband,  sold  his  share  of 
the  individual  estate  to  the  detendant,  Simon  Verdier.  There 
was  a  decree,  as  to  the  rights  of  the  parties,  under  the  will  of 
Peter  Sinkler,  previous  to  the  death  of  Mrs.  Hyrne,  but  parti- 
tion was  not  made  of  the  estate  until  the  year  1845,  when  the 
negroes,  which  are  the  subject  matter  of  this  suit,  were  allot- 
ted and  set  apart  as  the  share  of  Mrs.  Hyrne  in  the  common 
estate.  They  were  placed  in  possession  of  the  defendant, 
who,  pro  hoc  vice,  had  become  the  administrator  of  his  wife. 
And  this  is  an  action  of  trover  brought  by  Verdier  against 
him,  to  recover  the  negroes  under  the  sale  before  mentioned. 
If  Hyrne's  marital  rights  had  attached  upon  the  estate  of  his 
wife,  in  the  negroes,  at  the  time  of  the  sale  to  Verdier,  he  is  en- 
titled to  recover. 

1  think  that  a  great  deal  of  the  difficulty  with  which  the 
case  has  been  supposed  to  be  environed,  has  originated  from 
the  fact  that  endue  importance  has  been  attached  to  the  de- 
cree in  Lemacks  v.  Glover^  as  affecting  the  rights  of  Hyrne  to 
his  wife's  estate.    Her  rights  were  pre-existent  to  and  inde- 

?endent  of  that  decree,  and  were  derived  under  the  will  of 
^eter  Sinkler,  by  which  she  took  as  the  purchaser  of  a  legal 
estate,  in  common  with  others.  The  defcree  was  merely  a  ju- 
dicial recognition  of  those  rights  against  one  claiming  adverse- 
ly. The  decree  gave  her  nothing  which  she  did  not  before 
possess,  except  a  separation  of  her  rights  from  those  of  her 
co-tenants,  which  was  efiected  by  the  subsequent  partition. — 
If  A  executes  a  title  for  a  negro  to  B,  which  negro  comes  into 
the  possession  of  C,  and  B  brings  trover  against  0  for  the 
negro,  and  recovers,  B  derives  no  title  under  the  iudgment. — 
This  only  settles  d  controversy  between  him  and  an  adverse 
claimant,  and  his  title  is  to  be  referred  to  his  bill  of  sale.— 
Thus,  in  this  case,  in  determining  the  question  as  to  the  mar- 
ital rights  of  Hyrne,  we  are  to  leave  out  of  view  the  decree 
and  all  the  proceedings  in  Lemacks  v.  Glover^  as  if  they  had 

no  existence. 

And  further  to  disembarrass  the  case  of  all  extraneous 
matter,  we  are  to  consider  the  fact,  that  there  was  a  prece- 
dent life  estate  in  Mrs.  Glover,  as  not  at  all  pertinent  to  the  is- 
sue. She,  according  to  the  most  familiar  principles,  had  re- 
ceived the  estate  for  herself  for  life,  and  for  the  remainder 
men  who  were  to  come  after  her.  When  the  executor  of  Pe- 
ter Sinkler  assented  to  and  delivered  the  legacy  to  Mrs.  Glover, 
his  assent  and  delivery  was  as  well  for  the  remainder  men  as 
for  the  life  tenant,  iso  new  assent  and  delivery  was  neces- 
sary fo  vest  their  rights.  The  life  estate  had  expired  at  the 
lime  of  the  sale  to  Verdier.    And  on  the  death  of  Mrs.  Glover, 
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Court  oe  the  le^al  estate  vested  in  Mrs.  Hyme  and  her  co-tenants  by 
Eerorb.  operation  of  law.  And  no  further  act  was  necessary  to  be 
^  done,  to  cause  it  to  vest  One  of  the  co-tenants,  (Dr.  Glover) 
had  actual  possession  of  the  negroes,  which  by  a  very  plaia 
principle  of  law  applicable  to  common  estaies,  was  equally 
the  possession  of  his  co-tenants  as  of  himself. 

I  have  already  said  that  the  law  on  this  subject  is  settled, 
and  I  am  well  warranted  in  this  opinion,  if  the  most  solemn  de- 
cisions and  a  long  acquiessence  and  practice  under  them,  caa 
be  considered  as  having  that  effect  The  case,  when  stripped 
of  the  extraneous  circumstances  which  attend  it,  and  which 
have  a  tendency  to  mislead,  presents  the  juost  perfect  parallel 
to  that  of  the  Ordinary  v.  Geiger,  Between  them  the  most 
powerful  analysis  cannot  detect  a  real  difference,  nor  the  most 
ingenious  sophistry  a  plausible  one.  In  Ordinary  v.  Geig-er, 
as  in  this  case,  there  was  a  tenancy  in  common,  which  was 
vested  as  to  the  right  of  possession.  The  negroes  were  four- 
teen in  number,  of  which  the  husband  only  had  possession  of 
one.  The  others  were  in  the  possession  of  one  of  the  co- 
tenants.  It  was  solemnly .  decided  that  the  marital  rights  at- 
tached to  the  wife's  undivided  fourth  of  the  entire  estate,  on 
the  broad  principle  that  the  possession  of  one  co-tenant  was 
the  possession  ot  the  whole,  and  that  was  a  sufficient  posses- 
sion for  the  marital  rights  to  attach  upon.  There  was  no  pre- 
tence of  there  having  been  a  partition,  nor  was  there  stress 
laid  on  the  fact  that  the  husband  had  one  of  the  negroes  in 
possession,  as  his  rights  were  not  confined  to  that  one,  but 
were  held  to  extend  to  an  undivided  fourth  part  of  the  whole, 
on  the  possession  of  his  co-tenants.  It  is  worthy  of  remark, 
that  this  case  was  decided  unanimously  by  an  able  bench,  and 
without  hearing  argument  in  favor  of  the  marital  rights ;  facts 
that  tend  to  show  that  the  principle  on  which  the  case  was  de- 
cided was  considered  as  well  understood  and  settled  at  that 
period,  and  that  the  doctrine  had  prevailed  farther  back  in 
the  past  than  the  date  of  the  decision.  The  case  also  pos- 
sessed another  strong  feature,  to  wit :  that  the  marital  rights 
were  held  to  have  attached  against  the  claim  of  the  wife  who 
survived. 

The  next  leading* case  to  which  I  will  refer,  is  that  of 
Burgess  v.  Heape,  decided  expressly  upon  the  authority  of 
the  Ordinary  v.  Geiger,  and  in  which  the  doctrine  settled  in 
the  latter,  obtained  the  unqualified  approbation  of  the  Court 
of  Equity.  In  the  case  cited  from  Hill,  there  are  the  identi- 
cal leading  legal  features  that  belong  to  the  case  now  under 
judgment  The  defendant,  Burgess,  and  his  sister,  Eliza, 
had  recovered  the  negroes  by  a  decree  of  the  Court  of  Equi- 
ty. Pending  the  suit  in  which  the  recovery  was  had,  Eliza 
Heape  married  Robert  S.  Burgess,  the  complainant  After  a 
decree  in  their  favour,  and  during  the  life  of  Mrs.  Burgess, 
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the  defendant  took  possession  of  the  slaves,  and  removed    Court  op 
with  them  out  of  the  State,  and  refused  partition.    Being     Ereohs. 
found  in  the  State,   he  was  sued,  and  a  ne  exeat  issued  ^^        "* .      ' 
against  him.    Mrs,  Burgess  was  dead' previous  to  the  com-     Verdict 
mencement  of  the  suit,  and  there  was  no  administration  on     Hyroe. 
her  estate.    So  that  if  the  survivor's  husband  was  entitled 
to  recover,  it  was  upon  the  strength  of  his  marital  rights. 
By  the  decree  of  the  Court,  he  was  held  entitled  to  recover  / 

one-half  of  the  negroes,  (although  Mrs.  Burgess  had  left  a 
child,  who  was  also  a  party  before  the  Court.)  The  decision 
was  predicated  upon  the  principle,  (and  that  alone)  that 
Heape  and  his  sister  were  joint  tenants,  and  Heape  being  in 
possession,  his  possession  was  that  of  his  co-tenant,  and, 
therefore,  the  marital  rights  attached.  This  case  possesses 
no  contradistinctive  features  from  the  case  in  hand,  and  it  is 
vain  to  attempt  to  weaken  the  similitude,  by  the  fact  that 
Heape  bad  received  the  negroes  for  himself  .and  sister.  It  is 
not  reported,  that  he  expressly  so  received  them ;  but  if  he 
had,  it  would  have  added  no  strength  to  his  sister's  claim, 
either  as  to  her  right  of  property  or  her  right  of  possession. 
Her  rights  would  have  neen  equally  as  perfect,  though  he 
had  received  them  as  an  adverse  claimant.  Besides,  as  I 
have  shewn  in  my  preliminary  remarks,  the  parallel  holds 
good  even  in  regard  to  the  delivery ;  for  the  original  delivery 
to,  and  possession  of,  Mrs.  Glover,  under  the  will  of  Peter 
Sinkler,  operated  equally  for  the  benefit  of  all  the  remain- 
dermen, as  for  the  life  tenant,  and  could  not  afterwards  be 
repudiated  or  qualified  by  the  acts  or  claims  oi  any  of  the 
parties  in  interest. 

In  Snowden  v.  Logan,  there  was  an  authoritative  recogni-  ^.  ^  ... 
tion  of  the  principle.  The  case,  as  bearing  on  this  question,  ^^  ^' 
is  as  follows.  George  J.  Logan  had  married  the  widow  of 
William  J.  Snowden,  who  died  intestate,  leaving  his  wido>v 
and  an  only  child,  who  was  the  complainant  in  the  cause. 
Mrs.  Logan,  on  her  first  marriage,  with  Snowden,  had  re- 
ceived some  negroes  and  furniture  from  her  father,  William 
Pope.  On  the  death  of  Snowden,  Mr.  Pope  had  reclaimed 
the  possession  of  the  negroes,  and  held  them  until  his 
daughter's  intermarriage  with  Logan.  On  this  event,  Mr. 
Pope,  (according  to  his  widow's  testimony)  delivered  the 
same  negroes  to  Major  Logan,  as  property  which  he  /lad 
given  to  Mr.  Snowden.  Logan  claimed  the  negroes  in  his 
own  right,  and  the  basis  of  his  claim  was,  the  assumed  fact, 
that  Mr.  Pope  had  not  given  the  negroes  to  his  daughter  in 
Snowden's  life,  and  had  not  parted  with  his  right  until  they 
were  delivered  to  him.  But  upon  Mrs.  Pope's  and  other  cor- 
roborative testimony,  the  Court  decided  that  the  negroes  were 
of  the  estate  of  William  J.  Snowden.  Logan  also  pleaded 
the  statute  of  limitations  against  his  step-daughter's  claim. 
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CoowTiop    Bat  the  Court  decided  that,  although  the  long  possession  of 
Eebom.     seventeen  years  might  bar  an  action  on  the  part  of  Snow- 
"^  den's  administrator,  it  would  not  bar  that  of  a  co-distributee. 


Verdiw  rji|^^  ChanceUor  then  proceeds  to  remark — "  a  ground  has, 
Hyrae*  however,  been  taken  in  argument,  which  was  not  made  on 
the  Circuit,  nor  embraced  in  those  set  down  for  argument. 
It  was,  that  Mrs.  Logan's  administrator  was  a  necessary 
party  to  the  partition  sought  and  decreed,  Mrs.  Logan  being 
entitled,  according  to  the  bill,  to  one-third  of  the  property  to 
•  be  partitioned."  ^*  But  it  is,'^  says  Chancellor  Johnston,  "  the 
opinion  of  my  brethren,  that  if  the  point  was  properly  made 
now,  it  falls  whhin  the  principle  of  Burgess  y.  Beapcj  and 
that  Major  Logan's  marital  rights  attached  to  bis  wife^ 
share  in  his  hands."  Thus,  the  principle  was  authoritatively 
recognized  and  enforced  in  this  case ;  for  although  the  point 
was  not  properly  before  the  Court  as  a  ground  of  appeal,  if 
the  Court  had  not  held  that  the  marital  rights  of  Logan  had 
attached,  it  might,  and  probably  would,  in  conformity  with 
its  practice,  have  suspended  its  decree  and^oMered  the  proper 
parties  to  be  made. 

In  the  case  of  Pickett  v.  Barber^  we  have  the  following 
language  of  Chancellor  Harper.  ^  If,"  says  he,  "  there  was 
a  legacy  to  two,  and  the  executor  had  assented  to  and  de- 
livered the  legacy  to  one  of  the  two  legatees  for  himself  and 
the  other,  here  the  possession  of  one  would  be  the  possession 
of  both,  and  the  marital  rights  would  attach." 

Then  comes  the  case  of  Verdier  v.  Verdier^  in  which 
the  same  point  was  ruled.  On  the  question  whether  the 
marital  rights  had  attached,  the  Chancellor  states  the 
proposition  in  this  form.  ^*  After  the  written  acknowl- 
edgment  of  all  the  parties,  on  the  28th  December,  1837, 
the  Court  is  bound  to  conclnde  that,  on  that  day,  the 
negroes  in  lots  No.  1  and  No.  3,  in  the  division,  both  of  the  ' 
negroes  of  Mrs.  Powell  and  Mr.  Jenkins,  were  assigned  and 
delivered  by  Mr.  Gervais,  either  to  his  son  and  daughter,  re- 
spectively, or  to  his  son.  Dr.  Gervais,  for  himself  and  his  sis- 
ter, the  present  complainant.  If,  in  severalty,  it  is  decided 
by  Sausey  y.  Cfardner,  that  the  marital  rights  attached. 
But  if  they  were  held  in  common  by  Dr.  Gervais,  then  the 
authority  of  Pickett  v.  Barber  is  no  less  decisite,"  In  the 
latter  case,  the  language  of  the  Court  is  to  this  efiect.  "  If 
there  were  a  joint  legacy  to  two,  and  the  Executor  deliver 
the  subject  of  it  to  one,  tor  himself  and  co*legatee,  here,  the 
possession  oi  one,  would  be  the  possession  of  Jboth,  and  the 
marital  rights  would  attach."  The  case  of  Verdier  v.  Ver-^ 
dier  was  an  appeal  unanimously  affirmed,  without  question 
or  cavil. 

The  case  of  HUl  v.  Hill  is  strongly  in  point.    In  this  case, 
John  P.  Bond,  by  a  deed,  gave  first,  certain  negroes,  by 
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name,  to  his  son,  Felix;  secondly,  certain  other  negroeSy  by  ^^[j^' 
name,  to  hia  daughter,  Lucinda ;  thirdly,  certain  other  name*,  "■®»»' 
ed  neeroes,  to  his  sou,  Moses ;  and,  fourthly,  certain  other 
named  negroes,  to  his  son,  Theodore ;  with  a  valid  limita« 
tion,  in  case  any  of  them  should  die  without  issue^  to  the 
survivors.  Moses,  Theodore  and  Felix,  all  died  in  the  order 
in  which  I  have  named  them,  unmarried,  without  issue,  and 
intestate.  Lucinda,  who  had  married  the  complainant|  Joiia* 
than  M.  Hill,  was  the  sole  survivor  of  the  persons  named  in 
the  deed,  and  was  held  by  the  Court  as  entitled  to  the  prop- 
erty by  survivorship,  according  to  the  terms  of  the  deed,  ex- 
cept such  portions  as  had  fallen  to  Theodore  and  Felix,  by 
their  own  previous  survivorship.  The  estates  of  the  deceas- 
ed were  sold  by  their  respective  administmtors,  and  at  the 
sale,  Jonathan  M.  £011  became  a  purchaser,  and  gave  bia 
bonds ;  and  on  the  application  that  his  interest,  in  right  of  his 
wife  by  survivorship^  should  be  set  off  against  his  bonds 
given  for  his  purchases  at  the  sales,  the  question  whether 
the  marital  rignts  had  attached,  came  up  for  the  judgment 
of  the  CSourt  I  have  said  that  the  case  was  strongly  in 
point.  Let  it  be  Jborne  in  mind,  that  Lucinda  was  not  enti*- 
tied  to  the  whole  of  the  property  conveyed  in  the  deed  of 
John  P.  Bond.  For  the  decision  was,  that  so  much  thereof 
as  had  come  to  Theodore  and  Felix,  as  survivors  of  Moses, 
and  80  much  thereof  as  had  come  to  Felix  as  the  survivor  of 
Theodore,  constituted,  respectively,  a  part  of  their  own  abso- 
lute estates.  So  that  Lucinda  was  a  tenant  in  common  with 
others ;  she  deriving  title  by  survivorship,  under  the  deed  of 
John  P.  Bond,  and  they,  by  the  rights  of  personal  succession 
to  the  estates  of  her  deceased  brothers.  There  was  no  pre- 
tence of  any  possession  by  the  husband,  and  the  property 
had  been  sold  by  the  administrators,  ana  the  proceeds  were 
in  their  hands,  subject  to  the  order  of  Court. 

The  decision  of  the  Court  on  the  case  thus  made  was,  that 
the  marital  rights  did  attach  upon  the  property  that  came  to 
Lucinda  Hill,  by  survivorship,  under  the  deed,  although  it 
was  not  separated  firom  that  portion  of  the  deeded  property 
that  was  held  to  be  the  intestate  estate  of  her  deceased 
brothers.  The  language  of  that  profound  and  illustrious 
jurist,  my  immediate  predecessor,  in  delivering  the  judgment 
of  the  Court,  is  as  follows.  ^'  I  say  that  the  legal  estate 
vested  in  Lucinda,  and  I  am  of  opinion  that  the  marital 
rights  of  her  husband  attached  upon  the  property,  so  as  to 
vest  the  legal  title  in  him  absolutely.  The  well  known  rule 
of  the  Court  is,  that  the  possession  of  one  joint  tenant  is  the 
possession  of  the  whole,  and  this  constitutes  such  a  reduction 
into  possession,  as  that  the  marital  rights  of  the  husband  of 
a  ferM  joint  tenant  will  attach,  though  he  has  none  of  the 
property  in  his  actual  possession.  Such  am  the  cases  of  the 
51  t 
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Court  or    Ordinary  r.  Cfeiger  and  Burgess  v.  Heape.    The  rule  is 
Errou.     ^gii  known,  that  if  there  be  a  perfect  legal  title,  and  the 

*^ "^^ — ^present  right  of  possession,  that  is  enough  to  vest  the  proper- 

Vcrdier  ^y  j^  ^^  husband,  though  there  be  no  manual  possession. 
Hyrno.  And  the  husband  may  sue  alone  for  the  property,  being  thus 
Tested  with  the  perfect  title.  There  can  be  no  question,  in 
the  present  case,  with  respect  to  the  slaves  taken  originally 
by  Felix.  But  there  is  as  little  doubt  as  to  the  other  slaves 
which  he  held  in  common."  A  case  can  scarcely  be  more 
strictly  in  point,  nor  language  more  emphatic  and  explicit. 

'In  Heath  v.  Heathy  the  court  say,  per  O'N ball,  J. "  There 
'  is  no  doubt,  that  when  the  wife  has  a  perfect  legal  estate  in 
goods  and  chattels,  whether  it  be  in  severalty,  joint  tenancy, 
coparcenary  or  in  common,  it  will  vest  in  the  husband  Jure 
fnaritV^    This,  it  may  be  urged,  was  but  a  dicium,  but  it 
was  one  which  emanated  from  high  authority,  and  was  well 
sustained  by  a  long  and  strong  current  of  very  decisive  an* 
thorities.    And  considering  it  in  the  light  of  a  dictum,  it 
may  be  fairly  set  oflf  pro  tanto  against  the  dicta  in  Sausey 
1  StRib.  L.  4av*  Gardner^  and  Yaunffe  v.  Moored  if  dicta  they  can  be  call- 
ed, against  the  doctrine  for  which  I  am  contending.    In 
both  of  those  cases  the  legal  estate  was  in  the  wife,  in  seve- 
ralty, though  not  reduced  to  the  possession  of  the  husband 
during  the  continuance  of  the  marriage  relation.     R  was 
ruled  (properly  of  course)  that  the  marital  rights  had  attach- 
ed.   In  both  cases,  the  court  uses  precisely  the  same  language 
which  I  quote.    "  When  the  wife  has  a  legal  estate  in  chat- 
tels personal,  and  the  right  of  immediate  possession  in  seve- 
ralty, the  marital  rights  of,  the  husband  will  attach,  and  vest 
the  property  in  him."    The  proposition,  as  thus  stated,  is  un- 
deniably true.    li  avers  the  precise  circumstances  of  those 
two  cases,  in  each  of  which  the  estate  of  the  wife  upon 
which  the  marital  rights  had  attached,  was  in  severalty. 
There  is  no  negative,  however,  of  the  principles,  that  in  a 
case  of  joint  tenancy,  or  tenancy  in  common,  under  the  like 
circumstances,  the  same  results  would  follow.    But  if,  by  the 
introduction  of  the  word  '^  severalty,"  in  the  proposition,  a 
negative  pregnant  is  intended,  and  it  is  meant  to  exclude  the 
idea,  that  where  the  wife  has  a  clear  legal  title  to  chattels 
personal,  in  joint  tenancy  or  tenancy  in  common,  and  a  right 
to  the  immediate  possession,  the  marital  rights  will  net  at- 
tach ;  then  I  say,  that  the  court  travelled  out  of  the  record, 
to  express  opinions  on  points  not  before  it,  and  the  decisions 
are  not  authoritative.    They  should  not  be  considered  as 
having  any  weight  in  undermining  and  overthrowing  a  rule 
of  property  so  long  established  in  the  country.    It  may  be 
as  well  to  remark,  that  the  cases  of  Heath  v.  Heaih  and 
JSausey  v.  Gardner  occurred  about  the  same  time,  and  the 
oidnioQ  in  both  eases  was  delivered  by  the  same  Judge,  (O'N.) 
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and  I  can  scarcely  suppose  that  the  more  restricted  form  of  ^'^t  op 
expression  in  the  latter  case,  was  really  mtended  to  narrow^  Krrqm. 
the  principle  as  laid  down  in  the  former,  more  particularly^    ^I^^C      * 
as  Heath  v.  Heath  was  the  latest  case.  vwdicr 

But  how  is  the  principle  ruled  in  the  Ordinary  y.  Oeiger     Byine. 
assailed  ?    The  cases  ot  Sausey  v.  Gardner  and  Young  y. 
Moore,  which  I  have  just  disposed  of,  are  brought  to  bear 
against  it.    Then  we  are  carried  back  to  Byrne  v.  Stewart^ZEq,  R.135; 
Bunch  V*  Hurst,  Elms  v.  Hughes  and  Speights  ▼.  Bolloway,^  ^'^V^' 
for  the  purpose  of  shewing  that  partition   was  necessary  m^  f^^g^asf' 
cases  of  joint  estates,  to  the  vesting  of  the  marital  rights.    If 
these  cases  were  found  to  be  in  conflfct  with  the  Ordinary 
V.  Geiger,  I  should  think  that  the  numerous  decisions  that 
have  been  subsequently  made  on  the  authority  of  the  latter 
case,  and  the  many  titles  that  have  vested  under  it,  are  suf- 
ficient, at  thi^  day,'  to  give  it  an  impregnable  stability.    But 
those  cases  are  not  in  the  slightest  degree  inconsistent  with 
the  Ordinary  v.  Geiger.     I  subscribe  most  cordially  to  the  ^ 

doctrine  which  they  assert.  They  were  all  cases  whore 
there  were  legacies  to  the  wi^e  in  the  hands  of  the  executor, 
or  causes  arising  in  reference  to  the  distributive  share  of  the 
wife  in  intestate  estates.  They  were  consequently  cases 
where  the  question  arose  in  regard  to  the  equitable  estate  of 
the  wife,  and  not  her  legal  estate,  and  where  she  had  a  pres- 
ent right  of  possession.  The  court  very  properly  held,  that 
partition  was  necessary  to  the  vesting  of  the  marital  rights, 
m  such  cases  as  those  last  cited. 

Then  we  are  confronted  with  the  case  of  Hood  v.  iircAer.2N.  d&Mca 
I  see  nothing  to  disapprove  of  in  that  case,  and  do  not  con-  ^^* 
sider  it  as  miUtating  against  my  position.  That  was  the  case 
of  a  partition  of  real  estate,  in  which  the  wife  had  a  distribu- 
tive share,  and  it  arose  in  a  court  of  law,  under  the  Act  of 
1791.  The  land  was  sold  on  a  credit,  and  was  paid  in  to 
the  sheriff  when  the  wife  died.  The  surviving  husband  ap- 
plied to  the  court  for  an  order,  that  the  whole  of  his  wife's 
share  should  be  paid  to  him.  This  the  court  refused,  on 
the  ground  that  his  marital  rights  had  not  attached.'  And 
they  clearly  bad  not:  It  was  not  a  personal  chattel,  and  was 
at  best  but  a  chose  in  action  not  reduced  to  possession,  and 
which  would  have  survived  to  the  wife. 

Thus  I  have  taken  a  hasty  glance  at  all  the  cases  bearing 
upon  this  question,  which  I  have  been  able  to  find,  and  from 
1805  to  the  present  time,  I  find  none  in 'which  the  principle 
settled  in  the  Ordinary  v.  Geiger  has  been  seriously  ques- 
tioned or  doubted,  though  there  are  many  cases  in  which  it 
has  been  broadly  asserted  in  the  form  of  abstract  opinions, 
and  others  in  which  it  has  been  rigorously  and  practically 
enforced  against  parties  before  the  court.  And  there  are  ca- 
ses where,  in  equity,  it  has  been  held  to  prevail  in  favor  of 
.  the  husband,  against  the  equity  of  the  wife  for  a  settlement. 
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And  why,  I  emphatically  ask,  and  for  what  end  or  purpose, 
shall  we,  at  this  late  day,  reverse  the  decision  of  the  Ordi- 
'^  nary  v.  Geiger^^X  the  expense  of  much  mischief  and  much 
future  litigation,  as  I  have  endeavored  to  show  ?  Shall  it  be 
for  the  purpose  of  going  back  to  the  principles  of  the  com- 
mon law,  from  which  we  have  departed,  and  conforming  our 
decisions  more  perfectly  with  those  of  the  English  Courts  ? 
This,  with  me,  could  be  no  adequate  motive,  even  if  it  could 
'  be  demonstratively  shewn,  that  our  own  decisions  on  this 
question  have  been  at  variance  with  the  principles  of  the 
common  law.  It  has  been  in  operation  long  enough  with  us 
to  have  become  the  coounon  law  of  South  Carolina.  Surely, 
we  are  entitled  to  have  a  common  law  of  our  own.  Our 
country  has  become  great  and  matured,  and  our  bench  is  able 
and  learned  enough  to  be  released  from  the  leading  strings  of 
the  English  Judges.  We  have  departed  from  the  commoa 
kw  in  numerous  instances,  and  wny  not  in  this,  if  it  be  in* 
deed  a  departure  ?  After  this,  what  lapse  of  time  will  be 
deemed  necessary  to  give  permanency  and  stability  to  a  prin« 
ciple  of  law  depending  upon  the  decisions  of  our  Courts  l — 
From  the  manner  in  which  the  Ordinary  v.  Oeiger  was  de- 
cided, I  have  inferred  that  the  principle  must  have  existed 
and  been  recognissed  long  prior  to  that  day.  But  if  other* 
wise,  is  not  half  a  century  long  enough  to  sanctify  a  depart* 
lire  from  the  common  law  ?  Should  we  now  feel  ourselves 
ealled  upon  to  disturb  and  violate  all  the  rights  and  interests 
that  have  grown  up,  and  the  titles  that  have  vested  under 
this  principle  as  a  rule  of  property,  from  a  fantastic  desire  to 
conform  strictly  with  the  principles  of  the  English  commoa 
law,  that  are  undergoing  Protean  transformations  every  day 
'  in  Westminster  Hall  ? 

But  I  do  not  admit  that  the  decision  in  the  Ordinary  v. 
Oeiger  is  at  variance  with  the  common  law.  I  have  heard 
nothing  in  the  argument,  and  have  seen  nothing  in  my  ex* 
aminations  of  the  subject,  which  inclines  me  to  adopt  that 
opinion.  I  deem  this  part  of  the  case  as  of  but  little  mo- 
ment, but  as  far  as  my  information  extends,  it  seems  to  me, 
that  our  decisions  have  been  strictly  in  harmony  with  the 
principles  of  the  common  law.    The  case  of  Blount  v.  Best^ 

6  Yes.  p.  61&  landj  which  was  cited  as  seemingly  contrary,  is  not  in  point 
It  was  the  case  of  a  pecuniary  legacy,  which,  though  assent- 
ed to  by  the  executor,  had  not  been  reduced  to  possession. — 
It  was  at  best  but  a  chose  in  action,  and  not  a  personal  chat- 
tel. The  case  naturally  falls  into  a  category  with  our  case 
of  Hood  V,  Archer.  If  it  had  been  the  bequest  of  a  personal 
chattel,  and  the  executor  had  assented,  the  legal  estate  would 
have  passed  to  the  wife  and  vested  in  the  husband,  and  the 

lMcC.Ch.R,ii^ri^^l  rights  would  have  attached.    It  could,  in  that  cas^ 
191. '    have  been  classed  with  our  case  of  Rhaine  v.  Davis,  where 
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the  possession  of  a  guardian  v/is  properly  held  to  be  such  a    Coukt  op 
possession  as  that  the  marital  rights  attached.  EaeoRi. 

By  our  own  decisions,  none  would  doubt  but  that  if  achat-^        ^.    '  ' 
tel  were  delivered  to  an  agent  for  a  married  woman,  the  ma-     ^^^^ 
rital  rights  would  attach.    But  Bacon,  in  his  Abridgement,      Hyrncu 
says  thi^t  ''joint  tenants  and  tenants  in  common  aire  regarded 
as  agents  for  each  other."    This  is  a  character  which  the  law 
imposes  upon  them,  and  of  which  they  cannot  divest  them- 
selves.    Whatever  is  delivered  to  one  ioint  tenant,  or  what  he 
takes  possession  of,  in  that  character,  be  necessarily  takes  for 
his  co-tenants  as  well  ao  for  himself. 

Marriaeo,  by  the  common  law,  confers  a  title  upon  the  hus- 
band to  all  the  wife's  goods  in  possession,  and  to  which  she 
has  the  right  to  the  immediate  possession,  with  a  right  to 
bring  suit  upon  her  choses  in  action.  Bacon  says, ''  where  Abr.  Tit  Bar. 
the  goods  01  Kferne  sole  are  in  the  possession  of  another  by^FenuC.  3. 
trover  or  bailment,  and  she  marries,  the  property  which  con- 
tinued in  the  wife  is  vested  in  the  husband,  and  he  alone, 
without  the  wife,  may  bring  detinue  for  thenL"  See  also  1 
Chit.  PL  61,  where  it  is  said  that  in  detinue  the  husband 
must  sue  alone  without  joinins^  the  wife,  <'  because  the  law 
transfers  the  property  to  him,  and  the  wife  has  no  interest." 
The  principle  is  thus  laid  down  without  the  exception  of 
cases  of  joint  tenancies,  6cc.  In  trover,  it  is  said  the  wife 
must  join,  because  the  conversion  being  before  marriage,  the 
right  of  action  accrued  to  her.  But  I  apprehend,  that  if  the 
husband  were  to  make  a  demand  of  the  same  chattel  after 
marriage,  he  might  maintain  his  action  alone,  upon  the  con- 
version as  against  himself. 

Again,  Chitty  lays  down  the  rule,  that  the  actions  of  deti-ivoLli8,i5i; 
Due  and  trover  may  be  maintained  by  any  one  who  has  the 
absolute  or  general  property  in  the  goods,  with  the  right  to 
the  immediate  possession.  And  now,  I  would  ask,  where 
one  makes  a  gift  to  z.feme  covert  in  joint  tenancy,  or  in  com- 
mon with  another,  without  actual  possession,  but  conferring 
the  title  with  immediate  right  of  possession,  in  whom  do  the 
rights  of  the  wife  vest  ?  The  whole  right  and  title  has  gone 
out  of  the  donor.  It  cannot  be  denied  but  that  they  have 
vested  in  the  wife  to  fully  as  great  an  extent  as  they  have  in 
her  co-tenant,  and  whatever  has  vested  in  the  wife,  has  ipso 
facto  vested  in  the  husband.  And  as  a  thatter  of  course,  the 
marital  rights  would  attach. 

In  the  case  of  Langham  v.  Nenory^  the  Master  of  the3ye3.jr.4G9: 
Rolls,  (Sir  Richard  Arden,)  says,  "  by  marriage,  the  husband 
clearly  acquires  an  absolute  property  in  all  the  personal  es- 
tate of  his  wife  capable  of  immediate  and  tangible  posses- 
sion." Is  not  her  estate  in  common,  if  a  chattel,  capable  of 
immediate  and  tangible  possession?  He  can  make  manu- 
caption of  the  chattel  wherever  he  may  find  it.    If  he  were 
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Court  or    to  take  it  from  the  possessioll  of  his  co-tenant,  it  would  be  no 

Ebkori.     trespass.    He  may  bring  an  action  at  law  without  joining  bis 

^^     Z!!j!       '  wife.    And  as  Chancellor  Harper  said,  in  Hill  v.  Hilly  he  may 

™"      go  even  into  equity  for  its  recovery  without  making  his  wife 

EogUali.     a  party. 

My  conclusion  is,  without  pursuing  this  research  further 
in  the  English  authorities,  that  the  decision  in  the  Ordinary 
r.  Geiger  is  in  perfect  harmony  with  the  principles  of  the 
common  law ;  and  if  it  was  now  a  new  question,  my  judg« 
ment  would  be  in  favor  of  the  rule  therein  adjudged. 

Richardson,  J.  and  Dunkin,  C.  concurred. 


O,  M.  HiUer'jr.  H  English. 

Where  a  court  is  4unected  to  ut  two  weeks,  if  a  jury,  having  letired  to  consider 
of  their  Terdict  before  midnight  of  Saturday  in  the  first  week,  letum  into 
court  after  midnight  and  before  daylight  of  Sunday,  their  verdict  may  be  le- 
oeived  and  published. 
SemlfU.-^li  might  be  mfoeived  at  midday  of  any  Sunday  which  is  included  with- 
in the  Term  of  the  court,  both  under  the  common  law  applicable  to  courts  noC 
bound  by  the  Terms  at  Westminster,  and  under  the  Statutes  oi  this  State. 
BmbU, — ^Although  Sunday,  when  mentioned  in  a  Statute,  begins  and  ends  at 
another  civil  day,  to  it,  as  a  common  law  festival,  and  as  a  holyday  establish- 
ed by  the  usage  of  various  sects  of  Christians  disagreeing  as  to  its  beginning 
and  end,  common  law  prohibitions  extend  only  from  sunrise  'till  sunset. 
The  receiving  and  publishing  of  a  verdict  is  a  judicial  act 
EListory  of  the  law  as  to  Sunday  and  other  holidays  in  court 
Case  of  McOrmbt  v.  ShaWt  3  Bay,  232,  examined,  and  the  report  of  it  corrected. 

Before  Richardson,  J.  at  Columbia^  Fall  Term^  1848. 

This  was  an  action  to  recover  the  price  paid  for  a  negro 
that  had  proved  unsound.  The  verdict  has  settled  the  maia 
question  of  the  case.  But  the  jury  returned  with  their  ver- 
dict after  12  o'clock  on  Saturday  night,  of  the  first  week  of 
the  term,  for  the  price,  $300,  and  interest.  See  1st  Ground  of 
Appeal.  Dr.  Toland  was  a  witness  to  prove  the  negro  sound. 
And  he  was  allowed  to  relate  whatever  the  negro  said  relative 
to  the  disease,  her  feelings,  symptoms,  &c.  &c.,  but  not  allow- 
ed to  tell  what  she  had  said  about  an  accident  that  had  oc- 
curred— a  supposed  fall  by  which  she  had  been  injured.  See 
3d  Ground  of  Appeal.  In  like  manner  the  witnesses,  profes- 
sional and  unprofessional,  were  allowed  to  fell  all  the  negro's 
complaints  relative  to  her  disease,  but  restricted,  of  course,  to 
the  time  of  the  disease.    See  the  3d  Ground  of  Appeal.    The 
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defendants  bill  of  sale  warrants  the  title  expressly,  but  not, 
(that  is  expressly)  the  soundness.  This  gives  rise  to  the 
fourth  Ground  of  Appeal. 

The  Grounds  of  Appeal  require  no  further  details  of  the 
evidence.  Whether  the  price  was  full,  so  as  to  imply  a  war- 
ranty of  soundness,  was  submitted  to  the  jury  under  different 
opinions  of  the  witnesses,  as  the  condition  precedent  to  any 
verdict  for  the  plaintifil 

The  defendant  moved  the  Court  of  Appeals  for  a  new  trial, 
ti]X)n  the  following  grounds : 

1.  Because  the  iury  being  summoned  to  act  as  jurors  for 
the  first  week  of  the  term,  which  week  expired  at  12  oVslock 
on  Saturday  night,  their  verdict  after  that  nour,  and  on  Sun- 
day morning,  was  a  nullity  upon  which  no  judgment  can  be 
entered  up. 

2.  Because  Dr.  H.  H.  Toland,  who  was  called  on  to  visit 
the  slave  Lizy,  should  have  been  permitted  to  give  in  evidence 
the  declarations  of  the  said  slave,  as  to  the  symptoms  of  the 
disease,  and  as  to  the  injury  and  hurt  which  she  had  recently 
received. 

3.  Because  the  witnesses  for  the  plaintiff,  not  professional 
persons,  and  not  called  upon  to  prescribe  for  said  slave  Lizy, 
were  permitted  to  state  to  the  jury  what  the  said  Lizy  had 
said  to  them^  in  relation  to  the  disease  under  which  she  was 
laboring,  the  evidence  being  at  that  time  objected  to  by  the 
defendent. 

4.  Because  the  finding  of  the  jury  was  contrary  to  the  law 
and  the  evidence.^  The  bill  of  sale  warranting  only  the  titl^ 
and  the  evidence  satisfactory  that  a  sound  price  was  notpaia 
for  the  said  slave. 

Blacky  for  the  motion. 
Tradewell  ^  Moore^  contra. 

The  Court  of  Appeals  having  adjudicated  the  questions 
made  by  the  three  last  grounds  of  appeal,  jsent  the  question, 
xnade  by  the  first,  up  to  the  Court  of  Errors,  which  that  Court 
decided  as  follows : — 

Curicij  per  Wardlaw,  J. — The  Court  of  Appeals  has  con- 
sidered the  three  last  grounds  of  appeal,  and  found  them  in- 
sufficient to  sustain  the  defendant's  motion.  The  first  ground 
has  been  referred  to  the  Court  of  Errors,  and  to  that  only  at- 
tention will  now  be  directed. 

By  an  Act  of  1845,  the  term  prescribed  for  the  Court  for 
Bichland  District  is  two  weeks,  beginning  on  Monday.  In 
this  case  the  jury  retired  to  consider  of  their  verdict,  about  10 
o'clock  Saturday  night  of  the  first  week.  They  returned  into 
the  court  room  about  fifty  minutes  after  the  town  clock  of  Co- 
lumbia had  struck  twelve.    No  adjournment  having  taken 
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CooRT  or    place,  their  verdict  was  then  received  and  published,  and  was 
Ewoaa.    j^y  ^jjjg  Clerk  entered  in  the  minutes  of  Saturday. 

.^  '  Is  this  verdict  a  nullity? 
^^  The  defendant,  relying  on  the  maxim  dies  dominicus  rum 
i^igUalu  est  dies  juridicusj  contends  that,  by  the  common  law,  no  court 
can  do  any  judicial  act  on  Sunday ;  that  the  common  law,  in 
this  respect,  has  never  been  abrc^ted  here,  but  has  been  oon- 
firmed  by  our  legislation  and  usage ;  that  the  putdishing  of  a 
verdict  is  a  judicial  act,  and  that  ^that  act  was  in  this  case 
done  on  Sunday. 

The  plaintiff  insists  that  this  case  falls  *within  exceptions 
to  the  maxim  which  existed  at  common  law,  or  have  been  in- 
troduced  by  our  institutions  and  statutes ;  if  not,  that  the  act 
done  was  not  a  judicial  act ;  that  the  time  of  the  act  was  not 
Sunday ;  and  finally  that  the  act  was  done  within  the  term, 
and  neither  common  law  nor  statute  here  makes  null  any  act 
done  by  a  court  within  term  time,  because  of  its  having  been 
done  on  Sunday. 

Whether  the  Levitical  law  forbade  the  trial  of  causes  on  the 
Sabbath ;  bow  far  the  sanctity  of  the  Jewish  Sabbath  has,  by 
divine  authority,  been  transferred  to  the  Lord's  day;  ana 
what  has  been  held  or  should  be  held  on  the  matters  here  in 
dispute,  by  ecclesiastical  authorities  or  biblical  scholars,  are 
questions  not  involved  in  the  case.    Our  business  is  v^ith  the 
municipal  law  of  the  State.    Other  laws,  unless  they  form 
part  ot  that,  need  be  looked  to  only  when  they  serve  to  ex- 
plain its  history  or  define  its  meaning. 
Common  law      1-  'I^he  leading  case  to  show  that  at  common  law  a  judgment 
as  to  Courts  ateould  not  be  given  on  Sunday,  is  Swann  v.  Broome^  in  which 
Weatminster.  i)^q  opinion  of  the  Court  ot  King's  Bench,  pronounced  by 
Lord  Mansfield,  and  afterwards  affirmed  in  the  House  of 
8  Buir.  1595.  Lords,  is  best  reported  by  Sir  James  Barrow,  and  the  argu- 
ments of  counsel,  especially  of  Blackstone  for  the  plaintitf  in 
}  W.Bla.  499,  error,  who  finally  prevailed,  will  be  found  in  Sir  W.  Black- 
636.       stone's  reports. 

That  case  came  before  the  King's  Bench,  by  a  writ  of  erroi^ 
from  the  Court  of  Common  Pleas,  upon  a  judgment  in  a  con^ 
mon  recovery  su&red  there.  Under  the  form  in  which  the 
summons  had  been  made  returnable,  the  judgment  could  not 
have  relation  to  any  day  earlier  than  a  certain  Sunday,  and  on 
that  Sunday  the  tenant  in  tail  died.  So  the  question  was, 
whether  by  possibility  the  Court  of  Common  Pleas  could  be 
-  supposed  to  have  sat  on  that  day,  and  to  have  given  the  judg- 
ment Whilst  the  case  admits  that  the  common  law,  in  rela- 
tion to  Sunday,  extends  its  prohibition  no  further  than  against 
awarding  process,  giving  judgment,  and  such  like  acts  of 
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court;  and  that  fhirs,  (a)  markets,  sports,  (6)  pastimes,  and  all    Couet  op 
other  transactions,  (c)  not  prohibited  by  Statute,  are  not  unlawful  ^Ebeob». 
on  Sunday,  it  conclusively  establishes  that,  by  common  law,^     wmT"* 
neither  of  the  courts  of  law  at  Westminster  can  do  any  judi-      ^ 
cial  act  on  Sunday.  EngiiAlb 

It  admits  that  Parliament  (rf)  may  sit  on  Sunday,  of  which 
various  instances  may  be  found  cited  there  and  elsewhere ;  (e)  *^*™°^«»*' 
and  it  seems  safe  to  conclude  that,  although  the  general  cus- 
tom has  been  for  the  House  of  Lords,  when  sitting  as  a  Court    _         . 
ef  Appeals,  or  a  court  for  the  trial  of  impeachments,  to  avoid      l^^^ 
sitting  on  Sunday;  yet  such  a  sitting  would,  if  ever  question- 
ed, be  held  to  fall  within  some  of  the  relaxations  of  the  com- 
mon law  rule  which  have  happened,  as  Lord  Mansfield  ex- 
presses it. 

2.  That  case  also  leaves  untouched  the  question,  concerning    ^^  ^^  ^^ 
the  sitting  on  Sunday  of  inferior  courts,  or  courts  of  any  kind  Courts  in  En- 
which  are  not  confined  to  the  terms  established  for  the  ^^^    ff**"|^»^ 
courts  at  Westminsier ;  and  that  question  is  the  one  mvolved      "J^j^ 
here,  and  is  not  free  from  difiicuhy,  whether  we  look  to  de- 
cided cases,  or  to  that  ^'history  of  the  law  and  usage  as  to 
courts  of  justice  sitting  on  Sundays,''  which  Lord  Mansfield 
found  to  make  ''an  end  of  the  question"  before  him. 

From  digests  and  elementary  writers  of  the  highest  author- 
ity, numerous  citations  might  be  made  to  show  that  in  Eng- 
land an  inferior  court  cannot,  by  common  law,  do  any  judicial 
act  OB  Sunday.    Probably  it  is  because  instances  of  this  law 

(a)  Stat  27,  Hon.  6,  o.  5.  Cro.  Eliz.  485.  In  tlie  laws  of  Canute 
(Sax.  Laws,  100)  is  a  prohibition  of  hunting  and  secular  labor  on 
the  Lord's  day,  and  likewise  of  markets  and  assemblages  of  people 
without  necessity. 

i^)  Statutes  of  Ch&  1.    Note  N,  Appendix, 
c)  I  Taunt  131.    Mackallj's  case,  9  Co.  66.     12  Wend.  57. 

Contra. — Lord  Coke  says,  2  Inst  264,  the  ancient  law  extended 
the  prohibition  not  only  to  legal  proceedings,  but  to  contracts,  ^a^ 
citing  a  passage  from  the  league  between  Edward,  the  elder,  and 
Outhrum,  the  i)ane.  *'Si  Paous,  &c.,"  Saxon  Laws,  foL  64.  The 
Stat  29  Chs.  2,  c.  7,  is  often  said  to  be  in  affirmance  of  the  com*- 
mon  law.    3  Chit  Gen.  Prac.  1604. 

(d)  See  ImpeVs  Practice,  96. 

\e)  1  Wooa,  Lect,  63.  <^Mr.  Eisynge  cites  many  precedents  of  Par- 
liaments being  summoned  to  meet  on  Sundays,  from  Ed.  1  to  Ed. 
3,  and  subsequent  Parliaments  have  sat  on  that  day ;  but  this  is 
not  consistent  with  the  practice  of  modem  times." 

If  a  sitting  of  Saturday,  prolonged  after  midnight,  be  a  sitting  on 
Sunday,  modem  instances  are  frequent.  In  Blackstone's  report  of 
Swann  y.  Broome,  Lord  Mansfield  is  reported  to  have  'said :  "I 
myself  haye  sate  in  Parliament  on  Sunday ;"  and  to  have  mention- 
ed an  instance  when,  in  1760,  both  houses  met  on  Sunday,  but  ad- 
journed, because  the  Lord  Steward  did  not  attend. 
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Court  op    violated  have  been  rare,  that  cases  directly  affirming  the  law 
Errors.     ^^^  f^^^  .  y^hi  certainly  cases  which  are  usually  referred  to, 

:^       '  are  not  very  satisfactory.  x 

Hmer  p^f^  ^^  Brokel  is  authoritative  only  as  to  the  couits  at 

EagliBh.     Westminster,  for  the  proclamations  which  were  set  aside  there, 
•  ^  because  one  of  them  was  recited  as  having  been  made  on  Sua- 
Piow.^.   ^^y»  ^^^  rnsAe  in  open  court  in  term  at  the  King's  Bench. 
Cro.  Eliz,  89.      In  Page  v.  Faucet^  where  a  judgment  from  Lynn  was  re- 
versed, because  the  day  on  which  it  was  recited  to  have  been 
given  was  Sunday,  it  appears  from  a  report  of  the  same 
case,  in  Leonard  328,  that  according  to  the  record,  the  court 
at  Lynn  should,  by  prescription,  have  been  holden  on  Wed- 
nesday. 
1  Strange,  387.     Hyde  v.   Cornwallis,  where  a  writ  of  inquiry,  executed  on 
Sunday,  was  held  void,  depended  upon  the  Stat  29  Chs.  2, 
which  made  void  the  execution  of  writs  on  Sunday. 
3  Sound.  290.      In  Dakin^s  case,  the  presentment  and  record  of  a  fine  im- 

Esed  in  a  court-Ieet,  having  been  certified  into  the  King's 
nch  by  certiorari ;  it  thence  appeared  that  the  court-leet 
was  held  ^'witHin  a  month  atter  Michaelmas,  to  wit :  on 
Tuesday,  I2th  November."  The  leet  could  not,  under  cer- 
tain statutes,  be  held  any  oilier  time  but  within  a  month  after 
Easter  or  Michaelmas.  Micnaelmas  was  on  the  29th  Septem- 
ber ;  and  so,  although  the  general  allegation  was  that  the 
court  was  held  within  the  month,  the  scilicit  shewed  that  it 
was  held  after  the  expiration  of  the  month.  It  was  admitted 
that  the  scilicit  being  contrary  to  the  precedent  matter,  was 
void ;  but  it  being  void,  no  day  at  all  appeared  when  the 
court  was  held ;  '*  and,''  (says  Saunders,  reporting  the  opin- 
ion of  the  court)  "  there  ought  to  be  a  certain  day  shewn 
when  the  court  was  held ;  audit  is  not  sufficient  to  say,  that 
the  court  was  held  within  a  month  after  Michaelmas,  gene- 
rally, fot  perhaps  it  was  held  on  Sunday^  which  is  a  dies  non 
JurtdicuSf  and  so  void,  and  therefore,  a  certain  day  ought  to 
appear  on  the  record ;  and  for  this  cause,  the  presentment 
was  qusished  by  the  whole  court." 

If  there  had  been  no  dies  non  juridici,  the  certainty  re- 
quired in  a  record  of  judicial  proceedmgs,  might  well  have 
been  held  to  demand  that  the  day  on  which  the  court  sat 
should  appear ;  and  therefore,  the  scilicit  alleging  matter  which 
was  material,  the  repitgnancy  between  it  and  the  preceding 
matter  vitiated  the  record.  The  obvious  purpose  of  the  sci- 
licit was,  to  particularize  that  which  had  been  general,  and 
notwithstanding  a  technical  rule,  it  would  have  been  hard 
for  any  mind  to  attain  the  conclusion,  that  from  the  record  it 
appeared,  (as  it  was  necessary  it  should  have  appeared)  that 
the  court  had  been  held  within  the  month,  as  required  by  the 
^^tutes.  Another  report  of  this  case  in  2  Kable,  731,  shews 
that  the  record  was  further  objectionable,  because  the  sitting 
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of  the  court  was  stated  to  have  been,   "  to  wit :  18  Aiw.  per    Court  op 
adjourn,  prcBdictj"  when  no  previous  adjournment  had  been^  EaHORs,   ^ 
entered.    See  also,  S..C.  1  Vent.  107.  ^^ 

The  proposition  that  the  judicial  proceedings  of  an  inferior      ^" 
court  held  on  Sunday  are  void,  thus  suggested  in  DakMs     Eng^iiah. 
case,  as  a  reason  for  requiring  a  particular  day  when  it  was 
held,  to  appear  in  the  record  of  such  a  court,  is  adopted 
as  established  law  by  Sergeant  Hawkins,  P.  C.  B.  2,  c.  10, 
sec.  9 ;  and  the  suggestion  was  made  by  Sir  Edmund  Saun- 
ders, as  of  a  thing  certain  whence  argument  might  be  drawn. 
It  would  then  be  rash  to  dispute  what  is  so  stated ;  but  if  there 
be  not  some  case  which  has  not  been  brought  to  the  view  of     ' 
this  court,  and  which  diligent  search  has  not  enabled  me  to 
find,  the  proposition,  before  the  statute  of  3  and  4  Wm.  4,  de-    ^^J^^* 
pended  in  England  upon  frequent  recognition,  and  not,  like 
the  maxim  applicable  to  the  law  counts  at  Westminster,  upon 
any  direct  decision. 

3.   The  "history"  which  made  an  end  of  the  question  in ^"^'J,"^ 
iSVrannv.  Broome^  shews  that  the  whole  subject  of  dies  non  bound  by  the 
juridici  is  connected  with  the  Terms  at  Westminster ;  so  that,      terms. 
as  Lord  Coke  says, "  dies  juridici^  (except  it  be  in  the  assizes,)  co.Lia.l36at 
are  only  in  the  term."  The  dies  i}onjuridici,  therefore,  compre* 
hend  all  days  in  vacation,  and  a  few  that  fall  within  the 
course  of  the  terms. 

I  have  thrown  into  an  appendix  Lord  Mansfield's  summa- 
ry of  this  history,  with  various  extracts  from  other  sources 
and  annotations,  from  which  I  think  it  may  be  premised  that 
there  is  much  uncertainty  as  to  what  was  the  ancient  com- 
mon law  on  the  subject  of  days  unjudicial ;  and  much  rea- 
son to  believe  that  it  fluctuated  according  to  the  greater  or 
less  influence  which,  at  difierent  periods,  was  exercised  by 
the  clergy.    It  may  readily  be  supposed,  that  whilst  in  the 
struggles  between  the  Cnurch  and  the  State,  the  King's 
Courts  were  compelled  to  the  observance  of  many  holy  sea- 
sons, less  jealousy  was  entertained    towards  ^he  inferior 
courts,  that  were  mostly  held  under  the  greater  Barons.  The  Reeves's  Hist 
Hundred  court  and  county  court  under  the  Saxons  were  held   e.  l.  c.  i ; 
every  four  weeks,  or  oftener,  yet  this  must  have  been  by  fre-   Pjjs^ale's 
quent  violations  of  the  law  of  Edward  the  Confessor,  and  of   ^ff  iJJ 
Saxon  laws  and  canons  previously  existing.    Down  to  the      '    ' 
time  of  Hen.  6,  fairs  were  habitually  held  on  Sundays  and 
other  great  festival  days ;  yet  to  every  fair  was  incident  a 
court  of  Piepoudre,  for  summary  decision  of  the  questions 
arising  therein. 

It  will  be  observed,  that  there  never  was,  prior  to  the  Stat- 
ute 3  and  4  Wm.  4,  any  period  when  the  prohibition  of  a 
court's  sitting  on  certain  days,  did  not  embrace  equally  Sun- 
days and  some  other  days,  and  that  even  that  statute  makes 
six  other  days  (none  of  which  falls  within  the  ordinary  terms) 
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Coxnrr  op    holidays  in  the  offices  and  courts,  as  Sunday  is.    The  case 
EaRoma*  ^  ^f  ffarrison  v.  Smithy  as  late  as  1829,  questions  the  case  of 
'  Mesure  v.  Brittan,  and  shews  thai  the  day  of  the  purifica* 
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lion,  and  each  of  the  other  dies  nan^  then  acknowledged,  as 

Ba^iifa.     welt  as  Sundays,  were  days  on  which,  in  Term,  a  law  court 

at  Westminster  could  do  no  judicial  act ;  so  that,  although 

Crasla^    the  public  offices  might  be  opened,  and  such  business  as  could 

K.  B.  *    be  done  at  a  Judge's  chambers  be  transacted,  a  plea  could 

2  H.  BUl  616,  not  be  required  to  be  filed  on  one  of  those  days,  for  by  mere 

5Tam  170.  ^^^^^^^^i  all  pl^^iding  was  supposed  to  be  done  in  court.    And 

1  Chit  R.  400,  the  case  of  Osborne  ▼.  Taylor ,  likening  other  dies  non  to 

K.  B.       Sunday,  held  that  a  bill  of  Middlesex,  returnable  on  Ascen*^ 

sion  day,  was  irregular,  to  such  extent  that  the  objection  could 

not  be  waived  by  the  defendant,  any  more  than  an  objec- 

13  East  155.  tion  to  proceedings  on  Sunday  could  be. waived. 

Com.  Dig.  Temp.  E.  6,  '*  where,  by  custom,  the  court  of 
a  Lord  is  to  be  held  every  Monday,  if  it  falls  upon  Christ^ 
mas  or  New  Tear's  day,  which  are  not  judicial,  yet  the  court 
may  adjourn. 

<<  So,  if  the  county  court  happens  upon  such  a  feast,  they 
may  elect  knights  to  parliament,  but  a  judicial  process  or  en* 
try  of  judgment  upon  such  a. day  is  void." 

It  was  probably  in  reference  to  this  permission  on  holidays 
of  all  business  in  courts  but  judicial  business,  that  the  late 
Act  for  Parliamentary  reform  declare,  that  the  county  court 
in  which  the  sheriff  is  to  open  the  jx)!!  books,  shall  not  be 
held  on  a  Sunday,  but  on  the  following  Monday. 

But  is  it  to  be  understood  that  infertor  courts  in  England 
were,  before  W.  4,  bound  to  the  observance  of  all  the  holy 
«App.  note  M  Seasons  and  days  enumerated  by  Britton,  *  or  to  all,  with  the 
andtf.  exceptions  made  by  the  Statute  West.  1,  as  to  Advent  and 
Lent,  for  certain  asnzes,  or  only  to  those  enumerated  in  the 
Stat.  5  and  6  Ed.  6  ?  If  to  the  last  only,  was  the  obligation 
a  common  law  obligation  surviving  that  Stat,  of  Ed.  6,  as  td 
holidays  not  abrogated  by  it,  or  was  it  an  obligation  arising 
from  the  injunction  of  the  statute,  that  the  holidays  ihereia 
enumerated  should  be  kept  ?  What  has  been  the  practice  of 
the  courts  in  the  United  Kingdom,  not  bound  by  the  Terms, 
I  am  not  informed ;  but  from  general  history  it  may  be  learnt 
that  the  courts  of  Assize  tLnf[  Nisi  Prius^  held  in  the  vaca« 
tions  by  the  Judges  of  the  superior  courts,  and  so  considered 
to  be  emanations  from  those  courts,  have  ordinarily  respected 
neither  the  ancient  common  law,  nor  the  Stat,  of  Ed.  6,  as 
to  holidays,  but  for  a  long  time  past,  have  sat  on  the  Epiph-* 
kny  and  various  Saints  da3rs,  which  were  ^^  jours  defendus^ 
both  by  that  statute  and  the  common  law  which  preceded  if. 
There  is  no  reason  to  suppose  that  other  courts  not  bound  by 
the  Terms,  regarded  Candlemas,  or  holy  Thursday  or  Mid- 
summer Day,  any  more  than  they  did  other  more  important 


APPEALS  AT  LAW. 


493 


Hiller 

T. 

Englialt. 


festivals.  The  suspension  of  business  on  Sunday  proceeded  Coitrt  or 
from  that  "decent  observance  of  the  Sabbath,"  which,  in  Eaton. 
Mesure  v.  Briittm,  before  cited,  was,  by  Lord  Loughborough, 
(who  had  been  bred  under  the  discipUne  of  the  Scotch  Kirk, 
and  was  the  Chief  Justice  of  the  Common  Pleas)  distinguish- 
ed from  the  respect  which  should  be  paid  by  the  court  to  the 
other  dies  turn.  However  plain  enough  the  ^'  history,"  as  to 
the  law  courts  at  Westminster,  I  apprehend  that  if  the  Stat. 
of  Ed.  6  did  not  furnish  the  rule,  it  is  upon  modern  usage 
that  the  observance  of  Sundays  and  a  lew  other  holidays,  in 
other  courts  in  England,  rested,  before  the  Stat,  of  Wm.  4. 
If  so,  was  this  observance  left  to  the  discretion  of  the  court, 
maintained  only  by  a  public  opinion  which  would  not  tole- 
rate its  neglect,  or  was  it  enforced  by  any  law  that  made  pro- 
ceedings in  disregard  of  it,  absolutely  void  ?  This,  and  other 
questions,  which  I  have  suggested.  I  pretend  not  here  to  an- 
swer ;  for  in  reference  to  the  case  before  me,  argued  to  coma 
within  the  common  law  rule  laid  down  in  Sfwannv.  Bro&met 
it  is  enough  to  shew  that  the  history  decision  of  that  case  is 
not,  without  important  distinctions,  to  be  applied  to  dl 
courts.  .^^^y^       . 

4.  If  the  common  law  made  all  judicial  proceedings  on  the  of  time  the 
Lord's  day  void,  what  portion  of  time  was  embraced  in  the  common  law 
prohibition  ?         ^  ^T^ " 

Very  clearly,  by  the  common  law,  as  by  the  Roman  civil      ^   ^' 
law,  a  day  ordinarily  begins  and  ends  at  midnight ;  and  if  a 
statute  mentions  Sunday  or  other  day  without  explanation, 
ah  ordinary  day  is  meant.    Therefore  we  find  that  service  of  Lereridgev. 
process,  between  midnight  of  Saturday  and  sunrise  Sunday   S^oulo^ 
morninff,  was,  under  the  Stat.  29  Ch.  2,  held  to  be  bad.    But       "**•«'• 
in  any  law,  as  in  any  other  use  of  language,  the  meaning  of 
a  word  used  may  be  made  different  from  its  ordinary  mean- 
ing, by  accompanying  explanation.    Thus,  in  the  case  of ' 
JPvx  V.  Abel,  the  term  LorcPs  day,  used  in  a  statute  of  Coa* 
neclicut,  which  was  copied  from  one  of  Massachusetts,  was, 
in  the  opinion  of  a  majority  of  the  Judges  who  heard  the 
case,  so  explained  by  other  words  in  the  statute,  as  to  mean 
only  the  solar  day,  from  sunrise  to  sunset.    In  the  law  of 
Edward  the  Confessor,  so  prominent  in  the  history  of  the 
common  law,  concerning  Sunday,  all  doubt  is  removed  by 
the  express  words :  "  omnibtis  sabbatis  ab  hora  nona^^  that 
is,  (according  to  the  division  which  both  Jews  and  Romans, 
following  the  Babylonians,  made  of  day  and  night,  each  into 
twelve  equal  parts,  called  hours,)  from  three  ol^dock  Saturday 
afternoon  ;  "  et  tota  dii  sequenti  usque  ad  diem  Lunce^^  that 
is,  until  midnight  of  Sunduy,  or  as  some  have  supposed^ 
until  daylight  of  Monday. 

Saxon  Laws,  preceding  the  Confessor.    In  the  laws  of  Ed- 
gar, tenth  century,  fo.  78,  is  an  injunction  that  the  Lord's  day 
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Court  of    should  be  kept  from  the  third  hour,  afternoon  of  Saturday, 
^  ERRORa.     ^jj^  daylight  of  Monday ;  and  that  other  days,  festival  and 
^.       'fast,  should  be  observed,  which  might  be  proclaimed  by  the 
^,^      Priest.    The  same  is  repeated  in  the  laws  of  Canute,  fo.  99. 
Eng^         In  the  customs  of  Normandy,  (received  by  Duke  William 
from  King  Edward  the  Confessor,  as  in  the  beginning  of 
their  old  Customary  may  be  seen,)  amongst  the  times  defend- 
ed by  the  church,  against  the  intrusion  of  the  law,  are  the 
days  of  every  week,  from  the  ninth  hour  of  Thursday,  until 
sunrise  of  Monday.    Friday  and  Saturday  were  made  fast 
days  by  the  Latin  church. — Dugdal^s  Orig.  Jurid.  90,  cA.  32. 
By  the  canon  law,  against  which  a  partial  dispensatioa 
was  obtained,  by  the  Stat.  West.  1,  it  was  enjoined  *^ut  dies 
dominica  a  vespera  usque  in  vesperam  serveiur.\f) 

We  find,  however,  from  Keilway's  Rep.  fol.  76,  that  in  the 
21st  year  of  Henry  7,  (two  centuries  after  the  Stat,  of  West 
1.)  in  the  case  of  a  condition  to  be  performed  ciira  festum 
Sancti  Johannis^  it  was  a  question  when  the  feast  began,  who* 
ther  at  noon  of  the  vigil,  or  at  midnight,  or  at  sunrise.  Fro wike, 
C.  J.  of  C.  P.  s  tid,  '^The  feast  in  our  law,  commences  in  the 
morning,  and  ends  at  night ;  and  the  natural  day  begins  ad 

(/)  Connoil  of  Frankfort^  A.  D.  794.  Labbo  et  Cosa  TonL  viL 
p.  1061. 

Dicretum  Gratiani,  pars  3,  Distinctio  3,  c.  1,  p.  2140— the  rule 
made  applicable  to  all  festivals,  many  of  which  are  enumerated. 
'        Gibcrt  Corp.  Jur.  Canou^  Tom.  ii,  de  Ecclesiastioali  de  Festis,  SpeOL 
Begala,  ix.  zvL 

Contra. — Peter  Dew,  writing  at  a  Uter  period,  (Theol.  Tom.  li- 
De  Legibus,  No.  80,)  says,  "  Notandum  tempus  diei  sanctificandi 
apud  Christianos  ease  a  media  nocte  usque  ad  mediam  uoctem  se* 
quentem/aliter  quam  apud  Judaeos,  qui  a  vespera  usque  ad  vespe- 
ram diem  Festum  servabant." 

f  For  the  two  last  references,  I  am  indebted  to  a  learned  divine — 
^  the  library  and  assistance  of  another  have  also  aided  me  greatly  In 
pursuing  xesearohes  upon  subjects  with  which  my  reading  has  not 
made  me  familiar.] 

Gradually  the  observation  of  festivals  in  most  Catholic  countries  ' 
of  Europe,  has  been  accommodated  to  the  division  of  time  made  by 
the  civil  law,  alihough  it  is  said  that  even  yet,  in  many  parts  of  Italy, 
the  ordinary  day  begins  at  sunset.  The  keeping  of  the  vigil  of 
every  festival  was  an  early  usage  amongst  Christians,  to  which  refer- 
ence is  made  in  the  law  of  Edward  the  Confessor,  and  in  the  Stat, 
of  Ed.  6.  <'  The  Saturday  before  Easter,  known  by  the  name  of  the 
Great  Sabbath,  was  kept  as  a  universal  &st  over  the  whole  church, 
(even  by  the  Greeks,  who  kept  other  Saturdays  as  festivals ;)  and 
they  continued  it  not  only  till  evening,  but  till  cock-crowing  in  the 
morning,  (that  is,  the  beginning  of  the  fourth  watch,  3  o'clock,  A. 
M.)  which  was  the  supposed  time  of  our  Savior's  resurrection." — 
Bingham's  Works,  vol.  7,  book  21,  ch.  1,  sec.  32. 
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ortum  solis^  and  ends  ad  occasum  soliSf  and  so  is  taken  and    Cottrt  op 
adjudged  in  our  law ;  but  the  feast  by  the  law  of  the  church,     Errors. 
commences  at  noon  in  the  vigil,  and  continues  till  the  next*^     T^J       ' 
day  at  midnight."    The  law  which  thus  confined  a  festival         ^^^ 
to  the  day  marked  by  the  presence  of  the  sun,  embraced  Sun-     English, 
days,  for  universally  before  the  time  of  Elizabeth,  Sundays 
were  included  in  festis  deibus ;  and  the  change,  if  change 
there  has  been,  shows  the  plastic  nature  of  the  common  law.(^) 
The  common  law  measure  of  a  festival  applied  to  the 
subject  in  hand,  would  authorize  a  Court  restrained  by  com- 

(g)  In  the  cabe  of  JFbzY.  Ahel^  2  Conn.  B.  541,  some  of  the  Judges 
insisted  (as  has  often  been  done,)  that  from  Matt  zxviii.  1,  it  appeared 
that  the  Jewish  sabbath  ended  at  dawn  or  snnrise  Sunday  momiog. 
Without  entering  into  this  theological  quesiion,  it  is  sufficient  to  re- 
fer to  Jenning's  Jewish  Antiauities,  book  3,  ch.  1 ;  Goodwin's  Moses 
and  Aaron,  b.  3,  c.  1 ;  and  Robinson's  Calmet,  '^  Day,"  for  the  learn- 
ing on  the  subject.  The  passage  from  Matthew,  and  parallel  passa- 
Ses  from  the  other  Evangelists,  [Mark  ziv.  1,2;  Luke  xziv.  1 ;  and 
bhn  xz.  I,]  are  considered,  and  the  conclusion  drawn,  that  ^  in  the 
end  of  the  Sabbath,''  means  shortly  cfter  the  Sabbath  toa$  ended. 

The  Gommand  in  Levit  23,  37 — ''  From  evening  to  evening  shall 
ye  celebrate  your  Sabbath,"  mav  have  related  only  to  the  day  of 
atonement,  appointed  for  the  tenth  day  of  the  seventh  month,  annu- 
ally, but  it  seems  to  be  in  analogy  to  the  observance  of  the  ordinary 
Sabbath. 

Lord  Coke  savs,  [upon  what  authority  does  not  appear,]  that  theCo.Littl35,a. 
Jews,  like  the  Chaldeans  and  Babylonians,  began  the  aay  at  sunrise  \ 
but  it  will  be  seen  by  the  references  I  have  made,  that  the  ecclesias- 
tical day  of  the  Jews,  before  the  time  of  Moses,  began  at  sunset, 
and  that  afterwards  their  civil  day  did  too ;  in  which,  as  in  all  their 
customs,  they  were  distinguished  from  the  nations  around  them,  and 
made  a  peculiar  people. 

In  confirmation  of  this,  we  have  the  unvarying  usage  of  all  Jews 
in  modern  times,  and  laws  as  early  as  Augustus,  exemptings  Jews 
from  summons  into  Court,  at  all  times  between  3  o'clock  of  the  sixth 
day,  and  thdend  of  their  sabbath.— Lervis'  Orig.  Heb.  vol.  2,  p.  577* 

[For  this  reference,  and  those  I  will  make  to  Calvin  and  Luther, 
(none  of  which  I  have  been  able  myself  to  verify.)  as  well  as  for 
many  useful  suggestions  and  much  valuable  information,  I  owe  ac- 
knowledgments to  the  kindness  of  Dr*  Lieber,  Professor  of  History 
and  Political  Economy  in  our  College,  who  is  as  ready  to  dispense 
the  full  stores  of  his  learning,  as  he  is  diligent  in  increasing  them.] 

It  is  the  undisputed  practice  of  our  Courts  to  sit  Saturday  evening 
before  midnight  There  is  no  sufficient  authority  for  saying  that  the 
Jews  began  either  their  ordinary  day  or  their  Sabbath  at  midnight 
If  Sunday  must  be  taken  to  begin  when  the  Jewish  sabbath  ended, 
then  to  fix  the  dividing  point  of  time  at  3  o'clock,  or  sunset,  Saturday, 
would  prove  too  mach  for  those  who  say  that  a  Court  cannot,  by 
common  law,  sit  for  twenty-four  hours  after  that  point;  to  fix  the 
point  at  dawn  or  sunrise  next  morning,  would  prove  too  little. 
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CoufcT  OF  -mon  law  from  sitting  on  Sunday,  to  do  what  any  Parliamenti 
EsHOBs.  Legislature,  Convention,  Board  of  Directors,  and  other  body 
"^  keeping  a  journal,  is  accustomed  to  do — enter  on  the  journal 
of  a  day's  proceedings  every  transaction  begun  or  continued 
on  that  day,  and  prosecuted  to  a  termination  before  sunrise 
of  the  next  day.  Courts,  too,  ordinarily  adopt  this  practice 
without  hesitation.  As  to  a  trial  terminated  in  the  course  of 
Monday  night,  or  other  week-4ay  night,  no  inquiry  is  made 
about  midnight,  but  entire  satisfaction  is  given  by  the  remark 
that  the  whole  term  is  but  one  day.  And  when  midnight  of 
Saturday  is  to  be  made  so  essentially  important,  it  is  worthy 
of  inquiry  how  it  shall  be  ascertained.  It  is  only  the  mid- 
dle point  between  one  mid-day  and  another.  It  is  marked 
by  no  visible  phenomenon,  and  without  the  aid  of  some  chro- 
nometer, or  01  previous  calculations  made  in  reference  to  the 
sun,  it  could  not,  by  any  skill  of  the  astronomer,  be  ascertained 
with  positive  exactness.  Shall  a  town  clock  be  taken  as  the 
standard,  whether  it  be  right  or  wrong,  or  shall  proofs  be 
listened  to  that  it  is  irregular,  or  has  been  tampered  with  by 
a  party  in  interest  ?  When  the  very  moment  is  to  be  made 
the  separating  line  between  the  highest  efficacy  and  the  utter 
invalidity  of  the  same  act,  according  as  It  should  be  done  oa 
one  or  the  other  side  of  the  line,  it  might  be  a  question 
whether  mean  or  apparent  time  should  be  looked  to ;  or  if 
the  former,  whether  the  first  or  the  last  stroke  of  the  clock 
announcing  twelve  should  be  decisive.  A  case  might  even 
occur,  where  the  jury  bemg  ready  to  render  a  verdict,  the 
clerk  should  be  arrested  in  calling  over  their  names,  or  in  the 
very  act  of  publishing  the  verdict,  by  the  solemn  sound 
which  would  compel  adjournment  of  the  Court,  and  all  the 
evils  and  inconveniences  which  must  result  from  the  publi- 
cation being  left  incomplete — and  this  to  save  from  profana- 
tion a  day,  of  which  less  would  be  occupied  by  going  on, 
than  by  the  unusual  orders  which  stopping  would  render 
necessary.  Such  a  scrupulous  regard  for  the  very  momen^ 
seems  akin  to  the  pharisaical  superstition,  against  which 
early  canons  (A)  and  the  leaders  (t)  of  the  Reformation  directed 
their  anathemas ;  and  it  is  inconsistent  with  the  manly  com- 
mon sense  which  has  ever  been  the  genius  of  the  common 
law.  If,  in  disregard  of  clocks  and  watches,  the  judge  shall 
be  held  competent  to  pronounce,  infallibly,  when  midnight 
has  come^^(^]  upon  the  supposition  of  an  essential  difference 
between  two  times  separated  by  an  undistinguishable  mo- 
ment— he  is  bound,  in  the  faithful  discharge  of  his  duty,  to 

(A)  Gone.  Laodloea,  c.  29 ;  Labbeet  Coss.  Tom.  1,  p.  1501. 

(i)  Calvin's  Inst.  ^  Fourth  Commandmeni"  Lather's  works, 
(Walch's  edit)  vui.  vol  2471 ;  z.  1629,  266, 190,53 ;  iiL  1794,  and 
some  very  strong  remarks  on  the  subject  in  his  TaUe  Talk. 

{k)  The  State  v.  NcAurs^  6  Alab.  B.  200. 
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pronounce  truly,  according  to  the  best  evidence  afforded  to  Coort  op 
him,  and  the  same  state  of  things  we  have  before  imagined^  Ebrobs. 
may  resnll ;  or  if  a  exception  to  depart  from  the  truth  be  ^^  "^  ^ 
given  to  him,  the  course  of  nature  could  not  be  controlled  ^^ 
by  his  opinion,  and  wrong  might  be  done  to  conscience  and  EngUah.. 
to  law.  But  the  reference  to  midnight,  itself  shews  that  the 
exact  time  when  the  day  set  apart  for  rest  and  religious  du« 
ties  shall  commence,  was  here  fixed  only  by  human  laws, 
and  that  no  essential  difference  is  supposed  to  exist  between 
two  adjoining  moments;  and  the  question  here,  is  not  what 
does  conscience  or  divine  law  require  of  individuals,  not 
what  suspension  of  business  should  a  Court  allow  in  the 
exercise  of  a  sound  discretion,  but  what  is  the  time  to  which 
the  common  law  prohibition  of  legal  proceedings  upon  Sun* 
day,  under  penalty  of  entire  invalidity,  extends.  If  it  begins 
at  midnight,  then,  as  a  matter  of  expediency  and  propriety, 
either,  (in  order  to  allow  suitable  preparations  to  be  made  for 
the  important  moment  of  midnight)  no  business  should  be 
commenced  Saturday  evening,  or  at  any  previous  time, 
which  is  likely  to  last  nearly  till  midnight  of  Saturday,  and^ 
in  all  cases,  an  earlier  hour  of  adjournment  should  be  en* 
forced ; — or  a  larger  discretion  should  be  understood  to  be- 
long to  the  Judge,  under  which,  (whenever  circumstances 
might  require,  and  it  could  be  done  without  violating  rights 
bf  conscience)  he  should,  in  determining  when  midnight  has 
arrived,  make  liberal  allowance,  even  to  the  extent  of  delay- 
ing until  daylight  has  convinced  him  of  the  approach  of 
another  day.  The  common  law  measure  of  a  festival,  as 
expounded  by  Chief  Justice  Frowike,  supplies  the  rule^ 
however,  unless  it  has  been  changed.  Considering,  as  we 
DOW  use  the  common  law  on  the  subject,  all  supposition  ot 
change  by  statute  is  excluded — how  or  when,  then,  has  a 
change  been  effected  ?  The  civil  day,  in  the  time  of  Henry 
7,  begun  when  it  now  does,  but  when  the  law  extended  its 
aid  to  the  church,  in  respect  to  religious  observances,  it  re- 
cognized as  a  festival  only  the  visible  and  indisputable  day. 

6.  In  support  of  the  verdict  now  under  consideration,  it  has  .^^ 
been  further  urged,  that  the  common  law  does  not  forbid  the  pj^^t^ 
mere  sitting  of  a  Court  on  Sunday,  but  forbids  the  rendering  are  prohibitecL 
of  judgment  or  awarding  of  judicial  process,  or  doing  of  other 
judicial  act,  and  that  the  receiving  of  a  verdict  is  only  minis- 15  John.  119. 
terial,  and  not  within  the  prohibition.    This  view  is  sustain- 
ed by  the  case  of  Hoghtaling  v.   Osborne^  (in  conformity 
with  which  a  statute  of  New  lork  has  since  been  enacted,)  ^ ®-  ^^{"^ 
ttie  case  of  Baxter  v.  the  People^  3  Oilman's  III.  R.  386—  (z)3Vate*8 
EarVs  case^  and  other  American  cases.(/)    All  of  these  depend     Pa.  56. 
finally  upon  the  case  of  Bedoe  v.  Alpe^  Sir  W.  Jones's  Rep.  ^ S®'*^- ^- ^* 
156,  Temp.  Jac.  1.    There  the  plaintiff  exhibited  an  infor- 5  piiigc^^y^ 
mation  in  the  Court  of  Exchequer  against  the  defendant,  for       543. 
62 
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GoniT  OP    engrossing  batter  contrary  to  a  Stat,  of  Ed.  6.    The  defend* 

EftRORs.     {^|](  pleaded  not  guilty,  and  was  foand  guilty  ;  judgment  was 

^^        y         rendered  against  him,  and  upon  a  writ  of  error  in  the  Ex- 

^^'^      chequer  chamber,  it  was  referred  to  Judge»Hutton  and  Jones. 

English.     Divers  exceptions  were  taken,  the  first  of  which  was^  that 

""  the  information   was  exhibited  on  13th  October,  which,  in 

that  year,  was  Sunday,  and  so  dies  nou  juridicus.    But  it 

was  resolved  by  Hutton  and  Jones,  "  that  it  was  good,  for  al< 

though  Sunday  was  not  dies  juridiciis  for  award  of  any  ju* 

dicial  process,  or  to  make  entry  of  a  judgment  of  record,  yet  it 

was  good  for  accepting  an  information  upon  a  special  law. 

And  many  precedents  were  shown  that  such  informations 

were  exhibited  upon  Sunday,  and  good." 

Now,  giving  to  this  resolution  of  Hutton   and  Jones  the 
fullest  enect  which  the  opinion  of  the  senior  Judges  bhould 
have,  I  am  not  sufficiently  informed  of  the  nature  of  an  in« 
iformation  wider  a  specicd  law,  to  say  whether  it  should  be 
considered  as  a  proceeding  between  parties,  or  whether  the 
exhibiting  of  it  must  be  supposed  to  have  been  done  in  open 
Court,  or  what  efiect  the  subsequent  plea  and  judgment  may 
(in)SeeAp.  have  had  upon  any  irregularity  in  its  inception.    When  we 
pendiz,  m.   jook  to  the  wordsof  the  Imperial  Const  itution8,(n»)  of  the  Ca- 
W  ^^  £•  nons,(n)  and  of  the  law  of  Edward  the  Confessor,(o J  concerning 
the  prohibition  of  legal  proceedings  on  certain  days,  we  see 
that  in  all  of  these  (said  to  be  written  evidences  of  the  com* 
mon  law  on  the  subject,)  allholding  of  secular  pleas,  all  fo- 
rensic disputation,  all  agitation  of  law  suits,  all  inquiry  by 
oath,  are  absolutely  forbidden ;  and  when  we  look  to  the  ad- 
judged cases  concerning  the  Courts  of  Law  at  Westminster, 
(/)Plow.  5K6.  we  see  that  the  making  of  a  proclamation,(}?)  and  the  filingof  a 
plea  in  a  public  office,(y)  (which  by  fiction  merely  is  supposed 
sS.        ^^    ^    ^^  ^P®^   Court,)  upon  a    prohibited    day,   annuls 
the  whole  subsequent  proceedings.    I  think  we  cannot  but 
conclude,  that  in  a  Court  to  which  the  prohibition  extends, 
any  step  taken,  or  any  act  done,  in  a  cause  pending  in  that 
Court,  which  by  law  must  be  done  in  open  Court,  is  prohib* 
ited.    There  are,  to  be  sure,  many  acts  of  a  ministerial  cha- 
(r)Macl£al-  racter  that  may  be  done  in  Court.    Not  to  speak  of  an  origi- 
16^*8  case,    nal  writ  or  patent,  signed  by  the  Chancellor  on  Sunday,(r)  nor 
^  ^°-       of  the  Treasurer  and  Barons  holding  the  exchequer  for  reve- 
(*)9  Mad.  Px-  une  purposes(5) — ^for  these  are  not  actsdone  in  Court — we  have 
chequer,  5.   ^^^  ^j^^^^  ^^^^  ^j^^^^  ^j^^  ^^^  ^  Couuty  Court  could  not  try 

rnc      D*    ^^^^^^  ^^  Christmas,  admit  that  it  might  be  held  for  election 

Tcmp."E.?*  of  knights  of  the  shire  \{t)  that  justifying  bail  or  other  act  not 

.prohibited  by  statute,  that  may  be  done  ata  Judge's  cham- 

(»)5Term.  ber,  is  good  aadi  dies  n(m\{u)  and  I  doubt  not  that  a  Cour 

'  '        held  to  a  term  which  excluded  Sunday,  might,  on  that  dayi 

without  fear  of  its  acts  beins  held  void,  do  acts  which  form 

ed  no  step  in  the  progress  o/a  law  suit^  but  yet  were,  by  law* 
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required  to  be  done  in  open  Court    But  if  nothing  but  the    Covstop 
entry  of  judgment  of  record,  or  the  award  of  judicial  process,     Errors. 
be  forbidden,  and  therefore  a  verdict  may  be  received  and '^        '!^       " 
published,  the  inquiry  would  be,  what  might  not  be  done  ?      Hiucr 
The  recording  of  the  verdict,  after  the  order  for  recording  has     Engliab. 
been  given,  is  unimportant ;  that  is  only  the  clerk's  registra- 
tion of  what  took  place,  andmay  be  made  at  any  time  after 
the  adjournment  of  Court.    If  the  verdict  has  been  received 
and^published,  no  more  is  necessary  to  the  final  a<Jj«idication 
of  the  case.    The  subsequent  entry  of  judgment  and  pro- 
cess of  execution  may  be  had  at  any  time  in  the  sqeceeding 
vacation:  by  fiotion,  are  supposed  to  be  the  acts  of  ibe  Court, 
and  to  relate  to  the  term,(v)  but  in  reality,  without  any  thing    (v)Tidd*« 
done  or  said  in  Court,  follow,  of  course,  the  publishing  of  the  ^'^^^^^^3* 
verdict — which  act  includes  and  awards  them.    The  whole  Spea^?i3. 
{>revioas  trial  of  facts  by  witnesses  before  a  jury,  might  be 
said  more  expressly  to  contradict  the  provision,  that  no  one 
should  be  called  adjusjurandum^  but  would  not  be  techni- 
cally a  judicial  act,  so  decisive  as  the  receiving  a  verdict, 
publishing  it,  and  ordering  it  to  be  recorded.    No  difference 
IS  perceived  between  that,  and  the  rendering  of  judgment 
upon  demurrer  after  hearing  argument.    Both  are  permissi- 
ble on  Sunday,  under  a  rule  which  holds  only  the  act  of  re- 
cording, in  the  formal  entry  of  final  judgment,  to  be  forbidden. 

Of  the  deliberations  of  the  jury,  nothing  is  said  ;  because 
Ihey,  like  the  recoarding  of  a  verdict,  are  not  acts  necessarily 
required  to  be  done  in  open  Court,  as  the  publishing  of  a  ver- 
dict is. 

6.  In  support  of  the  verdict,  it  is  further  urged,  that  the  Exceptions  for 
receiving  and  publishing  of  it,  under  the  circumstances  that  iieoeMityand 
existed,  fell  within  those  exceptions  in  behalf  of  works  of     «*»rity« 
necessity  and  of  mercy  which  attach  to  all  sabbatical  regular 
tions.    in  the  Constitutions  of  Constantino  are  express  eic- 
ceptions  in  behalf  of  certain  legal  proceedings^  which  were 
iconsidered  to  be  entitled  to  peculiar  favor,  from  their  benevo- 
lent nature ;  and  similar  exceptions  existed  in  the  more  an-  (io}See  App. 
45ient  Roman  laws,  de  Periis,{w)   The  Theodosian  and  Justi-     ^^^  ^' 
nian  codes  repeated  and  enlarged  these  exceptions.     The 
canon   law  prohibited  secular  labor  or  pleas  on  the  Lord's 
day  and  other  great  festivals,  unless  ^^  necessUas  urgent  vd 
pietas  suadeatJ^    And  a  maxim  of  the  common  law  stands 
as  preamble  and  reason  for  the  Stat.  West.  1 — '*  sumna  char 
ritas  est  facerejustitiam  singulis  in  wnni  tempore^  quando  (z)ADp.  note 
opus  fueritJ\a:)  M. 

In  conformity  with  the  principle  of  all  these,  we  find  va^ 
rious  decisions  made  in  England,  in  reference  to  statute  regu- 
lations, which  are,  in  their  nature,  more  inflexible  than  the 
common  law. 
2  Bulst.  72,  Temp.  Jac.  1.    A  Statute  of  Richard  2  provi- 
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CovRT  or    ded  against  arrests  in  time  of  divine  service ;  Croke,  Ch.  J. 
Errors,     j^^i^j^  ^^^^  matters  of  necessity  may  be  done  on  Sunday,  and 
'  an  arrest  for  debt,  where  the  debt  wonid  otherwise  have  been 


BiUer 


lost,  was  good. 


Engiieh.         Waite  V.  .Hundred  of  Stoke  :  Robbery  upon  one  wlio  was 
travelling  during  divine  service — the  Hundred  held  liable  for 

Cro.Jac496.  ^^^  producing  the  robber — "for  pursuing  felons  on  Sunday 
is  no  offence,  but  a  good  work  of  charity  and  justice." 

5  Mod.  640.      The  Stat,  of  29  Ch.  2  does  not,  by  its  general  words,  take 
iiWolS.'  away  the  serving  of  a  citation  from  the  spiritual  court  by- 
publication  at  the  church  door  on  Sunday — ^  because  it  can- 
not be  done  as  well  on  any  other  day  of  the  week." 

7  B.  4^  C.  96.  Sandeman  ▼.  Breach,  The  owner  of  a  stage  coach,  on 
the  ground  of  public  utility  or  necessity,  is  not  included  in 
,the prohibition  of  the  Stat,  29  Ch.  2,  which  forbade  all  trades* 
men,  laborers,  and  other  persons,  from  pursuit»g their  worldly 
calling  on  the  Lord's  day. 

In  the  case  before  us,  it  now  seems  charily  to  save  the  par- 
ties from  the  trouble  and  expense  of  another  trial ;  but  the 
question  is,  what  should  have  been  done  on  the  circuit?  It 
was  then  charity  to  the  jurors  to  receive  and  publish  their 
verdict  when  they  were  ready  to  present  it  Their  duty  waa 
done,  why  should  they  have  been  pnnished?  If  th^  observ- 
ance of  the  Lord's  day  by  them  was  looked  to,  it  was  surely 
better  to  permit  them  to  be  at  home,  to  take  their  natural 
rest,  and  to  join  in  public  worship  if  they  would,  than  to 
lock  them  up  during  the  Sunday,  uncomfortable,  dissatisfied, 
and  ill  suited  to  each  other,  as  they  probably  would  have 
been.  If  only  this  alternative  was  presented,  there  is  hardly 
room  for  doubt.  Under  anothev  head,  i  will  discuss  the  ex- 
pedient of  allowing  the  jury  to  separate  at  midnight,  before 
Ihey  have  agreed  upon  the  verdict,  and  requiring  them  to  re- 
turn on  Momlay  and  resume  the  consideration  of  the  case. — 
Here  I  conclude,  that  a  construction  of  the  law  which  would 
compel  a  Judge  to  adjourn  the  Court  at  midnight,  and  con- 
fine the  jury  until  Monday,  when,  before  the  crowd,  or  even 
he  himself,  had  left  the  court-room,  the  case  might  be  termi- 
nated and  relief  given  to  all  concerned  in  it,  by  his  doing  an 
act  short  and  formal,  consistent  with  the  thoughts  then  most 
kkely  to  fill  his  mind ;  or  which  af  any  time  during  the  Sun- 
day would  prohibit  him  from  suspending  hi»  own  devotions 
for  a  few  minutes  to  save  at  least  twelve,  and  probably  mor^ 
ot  his  fellow-men,  from  suffering  and  temptation,  would  in- 
crease the  profanation  it  might  be  designed  to  prevent,  injure 
the  cause  of  religion,  and  bring  reproach  upon  the  institn- 
^Burjr  ^^^^  of  the  country.  Such  a  construction,  our  neighbors  of 
at  Au^sta,  Georgia  do  not  give  to  the  common  law ;  for  there,  as  I  have 
before  Judge  been  informed,  a  Judge  on  circuit,  at  mid-day  of  Sunday,  re- 
Qamble.     ceives  a  verdict  and  dischaif  es  a  jury.(y)   An  English  Judge, 
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too,  accommodates  his  respect  for  Sunday  to  the  demands  of   Court  op 
necessity  and  mercy.    I  have  before  mean  English  newspa-^   Ebrorb. 
per,  from  which  it  appears  that  in  August  last,  at  the  Shrews- ^^     "^       ' 
bury  assizes,  in   the  Briigeworth  murder  case,  Regina  v.      ^ 
Mercy  Newton^  before  Mr.  Baron  Rolfe,  the  jury  being  in  de-     En^hsh. 
liberation  on  Sunday,  one  of  the  jurors  was  taken  ill,  the  . 

Court  met  and  the  jury  were  discharged.    Next  day,  the™?^*^"^ 
prisoner  not  being  ready  for  another  trial,  an  entry  of  what  ^ 

had  taken  place  was  made  on  the  record.  ^  His  Lordship 
observed,  that  though  it'  was  not  in  modern  times  the  prac- 
tice to  sit  on  Sundays,  yet  he  had  no  doubt  that,  in  a  case  of 
necessity  like  this,  it  was  perfectly  competent  to  hokl  sittings 
on  Sunday.  He  remarked^  that  some  years  back,  a  question 
was  made  as  to  whether  a  Court  could  siton  the  Epiphany." 
The  prisoner  was  semandeei,  and  itlie  trial  postponed  till  the 
Spring  assizes. 

Even  legislative  wisdom,  from  a  conviction  of  the  proprie- 
ty of  allowing  great  utility  to  constitute  the  necessity  which 
should  excuse  a  violation  of  the  Sabbath,  has  relaxed  its  re- 
strictions in  a  point  where  Courts  were  insufficient  to  do  so. 
The  Stat.  5  Ann,  c.  9,  in  1706,  aHowed  the  arrest  of  persons 
on  Sunday,  under  an  escape  warrant.  This  Statute  was 
made  of  force  here',  and  has  been  in  effect  repeated  in  (he 
Sheriff^  Act  of  1839,  11  Stat.  31.  It  is  the  only  one  of  all 
the  English. Statutes  I  have  mentioned,  that  ever  was  of  force 
in  South  Carolina. 

7.  So  far,  this  subject  has  been  considered  as  if  >it  related  Leg:isktioii  & 
to  the  silling  of  an  English  Court,  not  bound  iy-ihe  Teniis 2|J*^g*^^^* 
At  Westminster,  nor  by  any  regulation  independent  »of  rhe 
common  law.    It  is  material  new  to  examine  any  influenoc 
our  own  legislation,  customs^  and  decisions  may  have  had 
on  it. 

The  settlement  of  South  Carolina  commenced  in  the  days 
when  the  cry  of  no  Popery  was  familiar  in  Great  Bcitain.-^ 
The  settlers  brought  a  common  law  with  them,  and  soon,  by 
regulations  of  the  Proprietors  and  Acts  of  the  Frevincial  As- 
sembly, legislation  was  begun  for  providing  a  system  adapted 
to  their  peculiar  situation.  In  1704,  religk)us  worship  was 
established  according  to  the  ritual  of  the  Church  of  Eng- 
land, with  peculiar  provisions  for  support  of  the  clergy  and 
administration  of  ecclesiastkal  affairs ;  which  system,  after 
re-enactment  in  1706,  and  various  subsequent  amendments,  s Stat  236, 
-continued  of  force  till  the  Revolution.  In  1712,  by  Act  of 259i  338, 366. 
Assembly,  such  English  Statutes  as  were  thought  suitable, 
were  made  of  force  h'ere,  and  all  and  every  part  of  the  com- 
mon law  of  England  was  made  of  force,  with  some  excep- 
tions; amongst  which  is  the  exception  of  so  much  relating  2  Stat  413, 
io  matters  ecclesiastical  as  was  inconisistent  with  the  settle^       •«c.  5. 
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CoTOT  or    inent  of  the  Church  of  England,  which  had  been  made  by 
Erroes.     ,1^^  Provincial  Assembly. 

"~^jj       '     The  Oonstitmion  of  1778,  Art.  38,  gave  almost  universal 

^^'      toleration,  but  declared  the  Christian  Protestant  religion  to 

Englitli.     be  the  established  religion  of  the  State,  and  prescribed  some 

general  tenets  of  fiiih  for  its  ministers.    The  Constitution  of 

1790,  Art.  8,  allows  the  "  free  exercise  and  enjoyment  of  re- 

1  Stat.  144.   ligious  profession  and  worship,  without  discrimination  or  pre- 

1  »tat  191.  ierence,  provided  that  liberty  of  conscience  shall  not  be  se^ 

construed  as  to  excuse  ads  of  licentiousness,  or  to  justify 

practices  inconsistent  with  the  peace  or  safety  of  the  State." 

0()SeeBankT.     How  Courts  or  government  in  general  were  first  oi^n- 

I^^^^*^^*  ized  in  the  Province  we  cannot  now  exactly  ascertain,  for  of 

Boyl8ton/3  uiany  proceedings  in  times  of  the  Proprietors,  records  are  not- 

Str'>b.;  Rogers  preserved,  (y)    Of  the  earliest  Acts  of  the  Provincial  Legis- 

^•^harlc^i  lature,  only  the   titles  now  remain;  and  the  very  first  of 

iCwis^'  these  (No  1  of  the  titles  contained  in  Trott's^  Laws,  which 

ni8t.ofs.c.  are  copied  by  Judge  Grimke,  P.  L.  ▼.  2  Stat,  v.)  was  in 

ri^i  w-""'  ^^^  "  ^^  ^^^  ^^^  ^^®  observation  of  the  Lord's  day."   What 

l^^iim^HiL*^  contained   we  can   only  conjecture;  but   as  k   followed 

tory.       shortly  after  the  Stat.  29  Chs.  2,  we  may  readily  suppose 

that  it  was  in  the  same  spirit.    In  1691  was  passed  another 

2  Sut,  68.   Act,  "  for  the  better  observance  of  the  Lord's  day,  commonly 

called  Sunday," — whidh  prohibited  ordinary  work,  dressing 
B  Stat  3961  of  meat  and  selling  of  milk  excepted.  In  1712,  a  third  Act 
was  passed  "  for  the  better  observance  of  the  Lord's  day, 
commonly  called  Sunday,"  of  which  the  first  section  is 
eepied  from  l<  Ellz.  c.  2,  and  much  of  the  remainder  from  29 
Chs.  21  It  prohibits  ordinary  labour,  and"  makes  void  any 
service  or  execution  of  writ  or  process,  with  the  usual  ex- 
ceptions ; — the  12th  section  provides  that  any  person  unlaw- 
fully arrested  on  Sunday,  may  be  discharged  by  the  Chief 
Justice  of  the  Province,  immediately — thus  contemplating^, 
judicial  action  by  him  on  Sunday,  if  necessary,  but  not  fa 
Court.  This  Act  remains  unrepealed,  and  no  other  Act  for 
observance  of  Sunday  has  been  passed.  The  Stt^t.  of  Sand 
6  Ed.  6,  never  was  niade  of  force,  nor  the  Stat.  West.  1,  c. 
SI.  Nor  was  any  other  Statute  ever  made  of  force  or  enact- 
ed, which  established  holidays,  (besides  Sundays)  or  required 
or  authorized  their  observance — except  the  reference  to  the 
Book  of  Cbmmon  Prayer  and*  to  Easter,  which  are  contained 
WiiStatTO  ^'^^^  Acts  for  the  estaBliehraent  of  religious  worship  in  the- 
44,l«o.  '  Kovince ;  and  except  Acts  {z)  which,  in  reqniring  of  various 
public  officers  constant  attendance  in  their  offices,  have  ex- 
cepted Sundays,  Christmas-day,  and  the  fourth  day  of  July,'' 
to  whieh,  on  one  occasiouj  have  been  added  "other  public 
hoWays" — meaning,  1  suppose,  other  holidays  prescribed  by 
tome  public  authority. 
Ko  Act  has  ever  mentioned  Courts  in  common  with  the- 
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observance  of  Sunday,  or  any  other  day,  except  that  Sun-    Court  op 
days  have,  sometimes,  been  excepted  from  the  days  appoint-^   Ehkom. 
ed  to  constitute  the  terms  of  Courts,  {aa)    The  Terms  at^       !^       ^ 
Westminster  have  never  been  observed  here.    For  most      ^ 
Courts  terms  have  been  prescribed  at  their  various  places  of    EngUdi. 
isiiting,  and  at  different  periods  of  our  history  these  terms  - 

have  occupied  all  seasons  of  the  year,  without  distinction,  ^^^j^® 
What  may  have  been  the  usage  of  Courts  before  the  ReVolu-  . 
lion,  as  to  the  higher  church  festivals,  not  Sundays,  (former- 
ly more  regarded  than  now)  I  am  not  informed ;  but  it  is 
.certain,  that  neither  [foly  Thursday  nor  Candlemas  was 
ever  regarded  with  any  special  reverence,  and  that  many  of 
the  other  days  mentioned  in  the  Stat,  of  JSd.  6,  were  wholly 
unnoticed.  It  may  be  safely  lEissumed,  that  no  Court  has 
ever  been  held  in  the  day  time  of  Sunday,  and,  probably,  the 
same  may  be  said  of  Christmas  day,  and,  since  the  Revolu- 
tion, of  the  fourth  of  July.  Of  late,  when  Good  Friday  falls 
within  a  term,  sometimes  the  Court  in  Charleston  adjourns, 
in  the  exercise  of  its  discretion,  and  sometimes  it  does  not ; 
in  other  parts  6(  the  State,  that  day  is  not  at  all  observed  ; 
and  nowhere  (besides  that  day  and  Sundays)  is  any  day  in 
Lent,  Easter-week,  the  week  of  Penticost,  or  Advent,  made  a 
holiday  in  Court. 

Under  these  circumstances,  what  common  law,  as  to  unju- 
dicial days,  prevails  here?  No  one  would  admit  that,  in  de- 
fault of  all  statutory  regulation,  we  are  remitted  to  the  Law 
of  the  Confessor,  or  to  the  Canon  expounded  by  Britton,  or 
to  that  as  amended  by  Stat.  West,  h  The  colonists  of 
South  Carolina,  no  doubt,  felt  the  influence  of  the  Statutes, 
new  customs  and  altered  opinions  which,  in  England,  had 
followed  the  Reformation  and  the  other  great  changes  that 
took  place  before .  the  beginning  of  the  eighteenth  century. 
In  their  reverence  for  the  Lord's  day,  they  had  ceased  to 
place  any  other  festival  or  holiday  on  the  same  footing.  It  Common  law 
seems  probable  that  the  law  upon  the  subject,  which  was  ^^  °"'  ^^^' 
really  received  and  acted  on  in  the  Province,  was  not  the 
common  law,  as  that  had  at  any  time  existed  in  England, 
but  a  law,  mixed  of  common  law  and  statutes  never  of  force 
here,  accommodated  to  the  religious  opinion  which  prevailed, 
and  sanctioned  by  observance,  without  inquiry  as  to  its  origin 
or  exact  extent.  The  maxim,  dies  dominicus  non  est  diesju- 
ridicus,  seen  in  every  book  of  practice,  and  by  its  very  jingle 
impressed  upon  the  memory,  was  taken  for  an  inflexible 
Tule,  and  all  other  dies  non  forgotten.  The  statutory  enact- 
ments against  service  or  execution  of  writ  or  process,  were 
confounded  with  the  common  law  prohibition  of  judicial  pro- 
ceedings, and  the  universal  reverence  for  the  Christian  Sab- 
bath prevented  all  occasion  for  nice  investigations  concern- 
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ing  the  restraint  upon  the  Courts,  or  the  exceptions  which  it 
admitted. 

Is  the  retention  of  Sunday,  when  all  the  other  dies  non 
juridici  were  rejected,  a  remnant  of  ancient  law  which  was 
preserved,  or  a  new  usage  which  was  introduced?  Was  the 
observance  of  Sunday,  by  the  Courts,  a  matter  of  discretioH 
safely  entrusted  to  those  who  \yere  appointed  to  exercise  the 
judicial  function — never  violated,  because  violation  without 
necessity  was  never  contemplated,  and  never  would  have 
been  borne ;  or  was  it  a  matter  enforced  by  stern  and  posi- 
tive prohibitions,  under  penahy  of  the  entire  invalidity  of  all 
proceedings  contrary  to  it — totally  different  from  the  discre- 
tionary observance  of  Christmas  or  the  fourth  of  July?  IC 
.positive  law  made  judicial,  proceedings  on  Sunday,  and  Sunr 
xlay  alone,  void,  was  the  Sunday  thus  protected  the  civil  day, 
beginning  at  midnight,  or  the  festival  abortu  ad  occasumso- 
liSi  or  the  day  beginning  at  the  end  of  the  Jewish  Sabbath  ? 
Were  exceptions  admitted,  which  necessity,  great  utility, 
mercy  and  charity,  required  ? 

If  it  be  resolved  that  judicial  proceedings  on  Sunday  are 
here  prohibited,  either  by  the  common  law  of  England,  or 
by  custom  of  our  own  in  analogy  to  the  common  law,  then  the 
exceptions  which  the  common  law  admitted,  and  the  length 
of  4ime  which  it  defended,  prevail  here,  either  by  common 
law,  or  in  analogy  to  it. 
As  to  the  exceptions,  they  are  inherent  in  the  very  nature 
Eseeptions.  of  5abbatical  institutions,  and  Christians  have  rested  their 
acknowledgment  of  them  upon  the  example  and  precepts 
which  the  Great  Head  of  the  Christian  Church  gave  in  rela- 
^{™'^"g  tion  to  the  Jewish  Sabbath.  (66)    That  institution  formed 
ziu.l5;xi7.5!ps^rt  of  a  system,  Under  which  the  civil  and  ecclesiastical 
forum  were  identical,  and  before  that  forum,  in  the  positive- 
ness  of  the  law  which  established  it,  the  severity  of  the  pen- 
fa^Numb  X9  *^^y  provided  for  its  violation,  (cc)  and  the  rigor  of  formality 
32.        expected  in  its  observance,  differed  much  from  the  weekly 
commemoration  of  the  Resurrection,  which  has  been  substi* 
tuted  in  its  stead,  when  this  latter  claims  the  notice  of  civil 
Courts,  before  which.  Church  and  State  must  be  held  wholly 
distinct.    The  exceptions  which  the  former  admitted,  the 
latter  surely  did  not  exclude^ 
As  to  the  length  of  time,  its  beginning  and  end,  it  has 
Xength  of  time  been  Urged  that  our  usage  has  made  the  Sunday  conforma- 
l>rotectedas  ble  to  the  clvil  day;  but  on  this  point,  the  distinction  must 
Sunday,     be  kept  in  mind,  between   usage  depending  ujwn  statutes 
which,  when  they  mention  Sunday  or  other  day,  without 
explanation,  mean  a  civil  day,  and  usage  applicable  to  a 
subject  of  which  our  Statutes  have  never  treated.    Concern- 
ing the  latter,  in  aid  of  the  application  to  it  of  the  common 
law  measure  of  a  festival,  much  effect  must  be  given  to  the 
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universal  toleration  which  our  constitution  establishes.  Not 
that  it  is  supposed  there  is  any  unconstitutionality  in  enforc- 
ing here,  by  law,  a  day  of  rest,  if  no  religious  faith  or  wor« 
ship  be  enjoined ;  but  that  a  spirit  of  forbearance  and  con- 
ciliation should  guide  decisions,  where  private  opinion  is  most 
impatient  of  the  restraints  of  law,  and  where,  in  the  absence 
of  positive  law  and  the  search  for  regulation  in  uncertain 
usage,  there  must,  necessarily,  be  much  latitude  of  discre- 
tion.  In  the  Connecticut  case  before  cited,  some  of  the 
Judges  remarked  that  confirmation  of  the  construction  which 
they  gave  to  their  Statute  was  to  be  found  in  the  require- 
ments of  universal  toleration,  amidst  the  diversity  of  opin- 
ions which  prevails  amongst  Christians,  about  the  proper 
evening  to  be  kept  as  part  of  their  sabbath.  Supposing  all 
Christians  to  agree  that  a  whole  seventh  of  time  should 
be  kept,  and  that  the  day-time  of  Sunday  should  con- 
stitute a  part  of  this  seventh,  for  the  differences  between 
them,  as  to  what  should  be  added  to  this  day-time,  it  was  in 
that  case  thought  wise  for  the  law  to  embrace  in  its  penal 
enactments  only  the  period  of  agreement,  and  to  leave  to 
liberty  of  conscience  the  remainder  of  the  holy  season. 

The  reasoning  and  course  thus  approved,  let  it  be  re- 
marked in  reference  to  the  case  now  in  hand,  would  not  sus- 
tain a  law  commanding  that  a  Court  should  sit  Saturday 
night  or  Sunday  night ;  for  general  toleration  would  require 
that,  from  a  command  to  do  acts  in  violation  of  a  Sabbath, 
should  be  exempted  the  whole  time  from  sunset  of  Saturday 
till  sunrise  of  Monday,  and  (to  embrace  Jews  and  seventh 
day  Christians)  even  the  time  from  sunset  of  Friday.  But 
between  a  command  to  do,  and  an  omission  to  prohibit,  there 
is  a  wide  difference.  Where  a  distinction  is  allowed  which 
shall  respect  all  tenderness  of  conscience,  mu.»t  a  proceeding, 
bad  without  offence  to  any  one,  be  void,  because  it  took  place 
upon  the  Sabbath  kept  by  some  Christians,  although  the 
Sabbath  of  a  second  sect  of  Christians  may  not  have  begun, 
and  like  proceedings  have  been  had  an  hour  before,  in  disre- 
gard of  the  Sabbath  of  a  third  sect  ? 

These  observations  would  lead  to  the  conclusion  that  the 
common  law  which  here  makes  void  judicial  proceedings  on 
Sunday,  does  not  rest  upon  indubitable  history,  is  not  clearly 
defined,  and  may  well  be  held  to  comprehend  only  the  day 
time ;  but  against  all  this  is  urged  the  case  of  McComhs  v. 
Shaw,  decided  by  Judges  Uurke,  Grimke,  Waties  and  Bay,  3  Bay,  33a 
at  Charleston,  in  1799. 

The  report  of  that  case  has  produced  decisions  conforma- 
ble to  it  in  this  State  and  others ;  the  abstract  of  it  is  con- 
spicuous in  digests  ;  and  it  no  doubt  has  had  much  influence 
upon  the  opinion  of  the  profession  and  practice  of  the  Courts, 
and  is  the  stiongest  evidence  which  can  be  adduced  of  usage 
as  the  basis  of  a  common  law  rule  made  for  ourselves.    At 
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reporter,  Judge  Bay,  published  the  volume  which  contains 
the  case,  from  notes  which  he  had  kept.    In  the  results  of 

En^lUh.  cases,  his  reports  are,  usually,  accurate ;  but  the  reasons  of 
decisions  are  given  always  in  his  own  language,  and  may 
well  be  supposed,  when  he  speaks  for  the  whole  Court  with- 
out distinction,  to  present  merely  his  own  views. 

Laying  out  of  consideration  the  excess  of  damages  and 
misconduct  of  iurors  complained  of,  the  report  itself  leaves  it 
uncertain  whether  the  ground  of  decision  was,  that  the  ver- 
dict was  rendered  after  the  expiration  of  the  term,  or  that  it 
v^as  rendered  after  midnight  Saturday,  at  a  time  which  was 
before  tlie  expiraiion  of  the  term,  but  unjudicial  because 
Sunday.  I  have  examined  the  original  minutes  of  the  Court 
at  Cambridge,  now  preserved  at  Abbeville.  I  find  that,  in 
179d-9,  the  Court,  at  Cambridge  was,  under  an  Act  of  1791, 

7  Stat.  861.  directed  to  be  held  every  16th  day  of  Novembei  and  ISili 
day  of  April,  with  exception  of  Sundays,  and  to  sit  from 
day  to  day,  not  exceeding  ten  days,  if  the  business  was  not 
sooner  finished ;  not,  as  the  report  states,  ^'  16th  day  of  April 
and  November  in  each  year,  to  sit  for  ten  days,  or  until  the 
business  was  finished,"  In  April,  1798,  the  Court  met  on 
Wednesday  the  18th,  Judge  Grimke  presiding.  In  the  min* 
utes  of  Saturday,  the  28th,  is  the  verdict  in  MeCombs  v. 
Sfiaw^  $1000  for  plaintiff,  and  after  it  are  two  orders  of 
Court  before  entry  of  the  adjournment.  Saturday,  it  will  be 
seen,  was  the  tenth  and  last  day  of  the  Term,  excluding 
'  Sunday,  the22d.  After  the  order  for  new  trial,  the  case  was 
tried  again  on  Thursday,  25th  of  April,  1799,  and  a  verdict 
was  rendered  of  one  shilling  for  the  plaintiff. 

It  will  thus  be  perceived  that,  besides  being  inaccurate  in 
saying  that,  by  the  common  law,  all  temporal  business  trans- 
acted on  Sunday  is  void,  the  reporter  has  misplaced  all  the 
'  observations  made  in  that  case  Viboui  dies  daminicus ;  for  the 
result  (if  the  Clerk's  certificate  should  have  been  taken  as  ot- 
idence  of  the  time  when  the  verdict  was  received)  must  have 
been  just  the  same  if  the  verdict  had  been  rendered  Satur- 
day morning,  and  Friday  bad  been  the  last  day  of  the  term 
prescribed  by  Statute.  I  think  there  is  also  cause  to  suspect 
that  the  complaint  made  about  the  excess  of  damages,  found 
by  the  first  verdict,  was  not  unworthy  of  attention ;  and  that 
in  the  phrase  ten  days,  used  in  the  Statute  fixing  the  term  of 
the  court,  is  to  be  found  a  reason  for  looking  to  midnight, 
which  does  not  apply  to  a  common  law  festival,  or  to  a  Sun- 
day established  in  law  by  the  usage  of  various  sects  of  Chris- 
tians. 

'     '   show  that  a  verdict  cannot  be  made  one  minute  after  12 


APPEALS  AT  LAW. 


60r 


Hiller 

V. 

Eng:lisli. 


e'cloct  Saturday  night.  It  really  decides  only  that  a  jury  Oorm  or 
having  a  case  under  consideration  must  be  discharged  at  the  "■<>"• 
end  of  the  term ;  and  that  a  prisoner,  indicted  of  a  cap- 
ital offence,  whose  case  was  under  consideration  when  a 
jury  was  thus  discharged,  may  be  remanded  and  tried  at  an- 
other term.  In  1835,  when  that  case  was  first  heard  on  cir- 
cuit, the  Court  for  Richland  District,  in  which  it  occurred, 
was,  by  an  Act  of  1828,  (pamp.  14,  not  in  the  Stat,  at  Large,) 
directed  to  commence  on  Monday  and  be  held  for  two  weeks. 
Without  any  exact  inquiry  as  to  the  meaning  of  a  weeky  it 
was  taken  for  granted  on  the  circuit  and  in  the  Court  of  Ap- 
peals, that  Saturday,  of  the  second  week,  was  the  last  day  of 
the  term,  and  upon  that  assumption  it  was  held  that  at  the 
end  of  that  day  the  power  of  the  Judge  to  detain  the  jury,  and 
of  the  jury  to  render  a  verdict,  ceased ;  and  the  case,  not 
having  been  tried,  stood  over  for  the  next  term.  The  question 
of  Sunday  was  not  at  all  considered  in  the  ease.  Perhaps  a 
careful  examination  of  the  various  Acts  of  the  Legislature,  by 
which,  at  different  periods,  the  sittings  of  the  courts  have  been 
regulated,  might  have  raised  doubts  whether  the  term  of  two 
weeks  did  not  embrace  fourteen  days,  of  which  Monday  was 
the  first ;  but  this  could  hardly  have  affected  the  result  of  the 
case,  for  even  if  proceedings  on^  the  fourteenth  day  might  not 
have  been  void  by  law,  it  could  not  well  have  been  consider- 
ed an  illegal  exercise  of  discretion  for  the  Judge  to  adjourn, 
in  conformity  with  the  established  opinions  and  settled  usage 
«f  the  commnnity» 

8;  I  think  that  at!  examination- of  our  Statutes  would  show  Effect  of  <mr 
fliat  the  day  on  which  the  verdict  in  the  case  now  under  con- Statutei  pre- 
sideration  was  received,  (even  admitting  it  to  have  been  Sun-  iSm* 
day  at  noon,)  being  within  the  term  of  two  weeks,  which,  with- 
out exception  of  any  days,  is,  by  the  Act  of  1846  (11  Stat 
316)  prescribed  for  Riehland  District,  was,  by  Act  of  the 
Legislature,  a  judicial  day,' whatever  may  have  been  the  com- 
mon law  on  the  subject ;  not  that  I  suppose  the  Legislature 
has  commanded  or  contemplated  the  ordinary  sitting  of  a 
court  on  Sunday,  but  that  1  find  the  legislative  will  express- 
ed in  terms  which  plainly  import^  according  to  the  establish- 
ed canons  of  interpretation,  that  jmdicial  business  is  author- 
ized during  the  whole  of  a  term  which  includes  Sunday ;  and 
1  receive  this  expression  as  a  removal  of  prohibitions  and 
penalties,  which  at  least  would  justify  proceedings  on  Sunday 
m  cases  of  strong  necessity,  in  the  exercise  of  a  sound  discre- 
tion* that  would  do  violence  to  no  conscience  and- encounter  no* 
prejudice.  As  a  judge  would  dispense  with  dAys  in  his  term, 
when  any  great  calamity  or  national  festival  engaged  the  pub- 
lic mind,  so  would  he  with  a  day  set  apart  for  religious  ob- 
servances by  most  of  the  suitors  of  his  courtL    But  a  judicial 
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Court  of    proceediag,  to  which  imperious  duty  might  urge  him  in  the 
Errors.     ^^^  case,  would  be  no  more  void  than  in  the  other. 

v^—- '     ii  would  be  intolerably  tedious  to  point  out  the  various  pas- 

^y**'  sages  in  our  Acts,  many  of  them  carelessly  penned,  which 
English,  have  brought  me  to  this  conclusion.  I  will  only  indicate  the 
Course  that  may  be  pursued  by  an  enquirer,  and  the  results 
that  may  be  attained.  In  the  7th  volume  of  our  Statutes  at 
Large,  under  the  head  of  Courts,  may  be  found  most,  but 
nnfortunately,  not  all,  of  our  Acts,  which  at  different  times  re- 
gulated the  sittings  of  our  courts  prior  to  1839.  Various  modes 
have  been  adopted  in  prescribing  the  terms,  during  which 
courts  for  the  different  districts  should  be  held. 
7  Stat  First.  A  certain  day  of  the  month  has  been  appointed  for 

(ccM98  253   ^^®  beginning  of  a  court,  and  a  certain  number  of  days  prescri- 
261.     '  hed  for  its  sitting,  sometimes  with  {cc)  and  sometimes  with- 
{dd)2d5,     out  {dd)  a  provision  that  if  the  appointed  day  should  be  Sunday, 
the  next  day  should  be  the  first. 

Second.  The  districts  composing  a  circuit  have  been  named 

successively,  and  it  has  been  directed  that  the  court  for  the 

first  shall  be  held  the  first  Monday,  for  the  second  the  second 

Monday,  and  so  on ;  no  other  limit  being  assigned  than  that 

(«»)  304,^  309,  which  results  from  the  necessity  of  the  Judge's  leaving  one 

314,  339.    place  to  be  at  another,  (ee) 

Third.  The  day  of  the  week,  usually  Monday,  on  which 

(/)  190  213,  ^^^  court  for  each  district  shall  begin  to  be  holden,  has  been 

285,  Slos/ 316, 'specified,  and  directions  given  that  the  court  shall  sit  a  cer- 

3^-        tain  number  of  days,  of  which  the  last  is  usually  Saturday,  (ff) 

Fourth.  A  certain  day  of  the  week,  usually  Monday,  has 

(fjO^'l^*  been  appointed  for  the  beginning,  and  directions  given  that 

(uj  327,339.  the  court  shall  sit  for  one  week,  (gg)  for  two  weeks,  (AA)  and 

sometimes  for  more.(u)  This  fourth  has  been  the  mode  usually 

pursued  since  1828. 

(X^)209,         Sometimes  Sundays  have  been  specially  excepted,  when  the 

^^333  3^'  appointment  has  been  such  that  a  Sunday  might  be  in- 

(0)264, 342.  eluded,  (kk)  and  sometimes  not.  (//) 

Sometimes  the  phrase  judicial  days  has  been  employ- 

^Owl]^    ed ;  (mm)  once  that  of  court  days  (tm) — intended,  no  doubt, 

^    '^     '    to  exclude  Sundays. 

(oo)  167, 209.      Sometimes  the  phrase  de  die  in  diem,  or  that  of  day  by  day, 

m  194  Jtei  ^^sbeen  employed,  with  (oo)  or  without(pp)  exclusion  of  Sun- 

257|  264*,  285 ;  days. 

al8o3  Stat  Now,  when  I  find  the  exception  of  Sunday  introduced  into 
^^*  one  Act,  and  omitted  in  another,  I  cannot  but  conclude  that 
the  omission  was  intentional,  and  that  the  exception  does  not 
exist  under  the  latter  Act.  When  I  find  a  court  directed  at 
one  period  to  sit  six  days,  and  at  another  to  sit  a  week,  I  infer 
that  a  change  was  made.  When  I  see  a  sitting  prescribed  de 
die  iii  diem  for  fifteen  days,  I  discover  for  that  sitting  an  ab- 
roffation  of  any  ipaxim  that  before  made  days  uiijudicial. 
m  the  Judicature  Act  of  1799  {7  Stat.  291)  clause  11th  is 
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this :  •'If  the  day  appointed  by  law  for  the  holding  and  sit-    cWrt  op 

ning  of  either  of  the  district  courts  of  this  State  should  hap-     Eaaons. 

pen  to  be  on  Sunday,  then  such  court  shall  be  hotden  and  sit'^ * 


on  the  day  following."    This  clause  I  think  was  intended  to      ^^|**^ 
meet  the  special  provisions  which  in  that  Act,  and  the  one  of    English. 
1798,  of  which  it  was  an  amendment,  had  been  made  for  the 
sitting  of  the  courts  for  Georgetown,  Colleton,  and  Beaufort 
districts,  to  begin  on  certain  days  of  a  month  and  continue 
five  or  six  days,  whilst  in  other  districts  the  beginning  was 
appointed  to  be  on  Monday.    But  if  it  was  intended  to  be  a 
permanent  and  general  regulation,  to  which  subsequent  Acts, 
not  repugnant,  should  be  conformed,  it  shows  that  when  there 
are  no  exceptions  made,  Sunday,  if  falling  within  a  term,  is  a 
"day  appomted  by  law  for  the  holding  ^n4  sitting  of  courts  ;" 
and  a  subsequent  law  which  so  appoints  Sunday,  but  forbids 
the  sitting  on  the  next  day,  by  making  Sunday  the  last  day  of 
the  term,  rather  admits  the  sitting  on  that  day,  than  makes 
an  appointment,  which  the  clause  is  effectual  to  revoke  with- 
out giving  the  contemplated  substitute.  /^?*  o^  *®'^- 
It  remains  only  to  consider  the  Act  of  1818,  {qq)  and  straiige^'*J°"j™J^r' 
to  say,  such  is  the  diversity  of  human  minds,  and  such  the  6  Stat  9-2. 

{^qq)  An  Act  to  authorize  and  require  juries  cmpannelled  in 
Cliarleston  District,  to  sit,  in  certain  cases,  beyond  the  term  of  one 
week,  for  which  they  are  usually  empannelled. 

Whereas,  by  ah  Act  of  the  Gl-eneral  Assembly  of  this  State,  ja- 
Ties  are  directed  to  be  empannelled  for  the  district  of  Charleston, 
to  sit  for  the  term  of  one  week  only,  although  the  terms  established 
for  holding  the  courts  of  the  said  district  are  of  several  weeks  durv 
lion,  and  many  causes  of  liUgated  and  important  nature,  commenced 
and  not  determined  within  the  term  for  which  the  said  juries  are 
00  empannelled  as  aforesaid,  prove  to  be  mis-trials,  and  very  great 
delays  and  manifest  injustice  are  occasioned  thereby. 

I.  Be  ii  therrfore  enacted  by  the  honorable  the  Senate  and  House 
of  Representatives,  now  met  and  sitting  in  General  Assembly,  and  by 
the  authority  of  the  same,  That  any  jury  in  Charleston  district 
which  shall  hereafter  be  empannelled,  and  charged  with  the  trial  of 
any  issue,  civil  or  criminal,  whose  term  of  one  week  shall  terminate 
or  expire  before  the  final  decision  of  such  issue,  such  jury  shall  not 
be  discharged  as  heretofore,  but  it  shall  and  may  be  lawful  for  i\\% 
presiding  judge  to  adjourn  the  said  jury  to  the  ensuing  week,  in  like 
manner  as  juries  are  adjourned  from  day  to  day ;  and  such  jury 
shall  duly  attend  at  the  time  to  which  they  are  so  adjourned,  and 
resume  the  consideration  of  such  issue,  until  such  jury  shall  havo 
finally  made  up  their  verdict  and  disposed  of  such  issue,  or  shall 
otherwise  be  lawfully  discharged  from  the  consideration  thereof;  any 
law,  custom  or  usage  to  the  contrary  thereof  in  any  wise  notwith- 
standing. 

IL  And  he  it  further  enacted  by  the  authority  aforesaid.  That- 
any  juror  composing  such  jury  as  shall  be  so  adjourned  as  aforesaid, 
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*  Court  of    difference  of  views  which  may  be  taken  on  tlae  same  sulgeoi; 
EaaoM.     jjjj^j  ii^jg  ^Qi^  acknowledged  on  both  sides  to  be  very  material, 
'^        ""       'is  relied  upon  with  confidence  on  either  side  of  the  questioa 
™      before  us. 

English.        It  must  be  premised  that  by  the  Acts  of  1798  and  1799,  the 
court  for  any  district  of  the  State  was  required  to  sit  either 

"^  ^  ab^  ^^®  ^^  ^^^  days,  except  Charleston,  and  there  for  five  weeks; 
and  4y  jurors,  from  whom  two  petit  juries  might  be  formed, 
were  directed  to  be  drawn  for  the  whole  term  of  every  district| 

7  Stat.  119.  including  Charleston.  In  1804, '''An  Act  to  relieve  the  inhabi- 
tants of  Charleston  district  from  the  unequal  duty  of  serving 
on  juries,  and  to  make  their  duty  uniform  with  that  of  the 
citizens  of  other  districts'*  was  passed.  In  it  may  be  noticed 
a  confusion  between  "six  days"  and  "a  week,"  produced  by 
the  attempt  to  render  each  week  of  the  Charleston  term  equiv- 
alent to  the  whole  term  of  another  district ;  and  it  may  beseea 
that  the  Act  of  1818,  above  cited,  uses  only  the  term  oneweek^ 
thus  misreciting  the  Act  of  1804 

The  preamble  of  the  Act  of  1818  clearly  sets  forth  the  mis- 
chiefs to  be  remedied — ^mis-trials  in  important  cases,  and  great 
delays  and  injustice  consequent  thereon.  Its  remedy  is  that 
the  jury  empannelled  and  charged  with  an  issue,  which  re- 
mains undecided  at  the  expiration  of  Xhe  jury's  $erm^  (if  the 
^term  of  the  court  has  not  expired^  shall  not  be  discharged. 
The  course  which  it  directs  to  be  taKea.is  that  the  Judge  shall 
adjourn  the  jury  to  the  ensuing  week,  ^Hn  like  manner  asju- 
ries  are  adjourned  from  day  today^'  and  that  the  jury  shall, 
at  the  time  appointed,  attend  and  resume  the  consideration  of 
the  issue,  <Stc.  The  third  section  applies  the  provisions  to 
every  other  district  in  which  courts  shall  be  held  for  more 
than  a  week  at  one  term.  In  reference  to  this  section,  let  it  be 
observed  that  the  Act  of  1804  was  never  applicable  to  any 
district  but  Charleston ;  and  by  the  words  of  the  Act  of  1845, 
(under  which  the  court  for  Richland  sat  when  the  verdict  in 
question  was  rendered)  jurors,  drawn  for  each  week  according 
to  the  directions  of  previous  Acts,  were  bound  to  appear  and 

<wIio  sball  refuse  or  neglect  to  attend  at  the  time  and  plaoe  to  'wbioh 
he  shall  be  so  adjourned  In  conformity  with  this  Act,  shall  be  subject 
to  the  same  pains,  forfeitures  and  penalties,  as  by  the  laws  of  this 
^tate  arc  usually  imposed  upon  jurors  who  shall  make  default: 
■Provided  always  nevertheless^  that  nothing  in  this  Act  contained 
shall  be  construed  or  considered  so  as  to  give  any  extension  of  the 
terms  already  appoijfted  by  law  for  holding  the  said  courts  of  Charles- 
ton District. 

III.  And  he  dt  further  enacted^  by  the  authority  aforesaid,  That 
the  provisions 'oentalned  in  the  foregoing  clauses  shall  apply  to  and 
be  enforced  in  every  other  district  in  this  State  in  which  the  courts 
may  or  shall  >l^e  held  for  more  than  one  week  during  any  term,  and 
the  jury  shaU  be  empannelled  for  one  week  only. 
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attend  at  the  court  held  according  to  the  provisions  of  the  Act 
of  1846. 

Now,  the  first  section  of  the  Act  of  1818,  so  far  as  concerns  ^ 
a  case  with  which  the  jury  have  been  charged,  (that  is,  in 
which  the  jury  have  been  sworn — which  has  been  opened  to 
the  jury— or  upon  the  consideration  or  examination  of  which 
the  jury  have  entered,)  is  a  repeal  of  the  Act  of  1804,  and  a 
negation  of  the  right  of  the  jufy  to  claim  discharge,  if  not  of 
the  right  of  the  judge  to  arrest  the  trial  by  discharging  them. 
If  the  case  has  not  progressed  so  far  that  the  jury  have  re- 
tired irom  the  bar  to  consider  of  their  verdict,  plainly  the 
eourse  directed  is  for  the  Judge,  at  or  before  the  end  of  the  ju- 
ry's term,  to  adjourn  them  to  a  time  in  the  next  week,  in  con- 
formity with  the  practice  long  known  in  this  State  (and  said  to 
be  almost  peculiar  to  tlxis  State,)  of  usually  permitting  jurors, 
in  any  case,  civil  or  criminal,  at  any  stage  before  they  retire 
to  consider  of  their  verdict,  to  separate  at  every  recess  or  adr 
journmetttof  the  court.  But  if  the  jury  have  retired,  and  the 
time  for  which  the  jurors  were  summoned  expires  whilst  they 
are  in  confinement,  what  shall  be  done  ?  They  shall  be  ad- 
journed "in  like  manner  as  juries  are  adjourned  from  day  to 
day."  According  to  the  mode  pursued  in  adjournments  from 
<day  to  day,  if  a  jury  be  in  confinement  when  the  Judge  leaves 
court,  a  Constable  is  sworn  "to  keep  the  jurors  confined — 
neither  to  sufier  any  other  person  to  speak  to  them,  nor  to 
speak  to  them  himself  without  leave  of  the  court,  except  him- 
self to  ask  if  they  have  agreed  upon  their  verdict.'*  When 
informed  that  the  verdict  is  ready,  the  Judge,  at  his  earliest 
convenience,  comes  into  court  and  receives  it. 

The  entire  seclusion  of  the  jury  from  all  other  persons,  af- 
ter their  leaving  the  bar  until  they  have  agreed  upon  their 
verdict,  is  an  incident  of  jury  trial  weH  established  in  the 
common  law;  laid  down  by  sages  of  the  highest  authority 
and  in  many  instances  made  the  foundation  of  decision  an 
practice.(rr)  No  evidence  can  be  received  by  a  jury  except  in 
open  court,  where  it  may  be  searched  into,  discussed  and  ex- 
amined ;  no  argument  can  be  addressed  to  the  jury,  upon 
which  there  is  no  chance  for  instruction  from  the  bench.  A 
verdict  will  be  set  aside  if,  after  the  jury  have  left  the  bar, 
they  send  for  a  witness  and  hear  repeated  the  testimony  he 
gave  before ;  if  any  one  in  behalf  of  that  party  in  whose  fa- 
.  vor  the  verdict  is,  has  delivered  a  paper  to  them,  or  has  said 
to  them  the  case  is  clear  for  him ;  and,  as  our  case  of.  Cohen 
v.  Robert  has  lately  decided,  if  there  be  belaboring  or  im- 
proper interference  with  a  single  juror  at  any  time  in  the  pro* 
gi^ssof  the  trial,  by  any  person,  even  if  that  person  be  nei- 

(rr)  Hale's  Hist.  G.  L.  e.  12 ;  in  note  <<  quasi  captivi  innluduntun 
nemine  irUmmisso,"    Hale's  P.  C.  296, 307.    Co.  Litt.  227. 


ComT  op 
Ebrosb. 


Hitler 

V. 

English. 


Co.  Litt. 
227,  b. 


Seclusion  of 
Jury. 


Hale*B  P.  C. 
307,  et  leq. 


2  Strob.  417. 
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Court  op    iher  party  nor  agent  of  a  party,  and  although  the  juror  may 
Ebuorb,     jjqj.  Jjq  (hereby  influenced,  if  the  verdict  be  such  as  the  in- 
"^       '  terference  was  calculated  to  produce. 

*^lJ  '  Contrary  to  all  this  is  the  suggestion,  that  the  Act  of  1818 

EngUsh.'  requires  that  the  jurors,  after  ihey  have  retired  and  before 
they  have  agreed,  should  be  released  from  their  confinement, 
and  for  at  least  twenty-four  hours  be  permitted  to  remain 
separate  from  each  other,  and  out  of  the  observation  of  the 
3  Bla.  Com.  court  or  any  of  its  oflScers.  Sir  Wm.  Blackstone,  in  his  Com* 
3T7.  mentaries,  says,'  **  a  privy  verdict  is  of  no  force,  unless  after- 
wards it  be  affirmed  by  a  public  verdict  given  openly  ia 
court,  wherein  the  jury  may,  if  they  please,  vary  from  their 

f>rivy  verdict ;  so  that  the  privy  verdict  is  indeed  a  mere  nul- 
ity ;  and  yet  it  is  a  dangerous  practice,  allowing  time  for 
the  parlies  to  tamper  with  the  jury,  and  therefore  very  sel- 
dom indulged."  How  much  more  dangerous  would  tie  the 
separation  of  the  jurors  before  they  havoxattained  a  result  to 
wnich  they  are  pledged  by  agreement,  after  individual  opin- 
ions have  been  ascertained,  and  whilst  in  their  bosoms  the 
heat  of  altercation  is  still  glowing  !  In  this  condition,  brought 
into  the  atmosphere  of  public  opinion  which  surrounds  the 
scene  of  a  gr^at  trial,  unprotected  by  either  official  dignity 
or  habitual  caution,  many  simple  hearted  jurors  would  feel 
the  influence  of  this  opinion,  insidious  and  tyrannous  as  of- 
ten it  is  ;  the  impressions  made  by  the  evidence  contrstry  to  it 
would  be  effaced,  misconceptions  conformable  to  it  would  be* 
come  unconquerable  prejudices,  and  what,  in  the  struggle  of 
the  jury  room  was  only  an  earnest  desire  for  supposed  truth, 
would  be  turned  into  the  active  zeal  of  partisanship.  But 
much  worse  than  all  this  may  be  imagined,  when  we  think 
of  the  views  and  dispositions  of  different  jurors  disclosed  to 
parties  and  their  friends,  and  of  the  means  which  might  be 
used  to  confirm  support,  relax  opposition  or  decide  hesitation. 
It,  is  painful  to  conceive  of  the  result  that  might  proceed  from 
the  opportunity  for  management  and  influence  which  would  be 
afforded.  Our  practice  shews  that  unusual  confidence  is 
here  reposed  in  the  integrity  of  jurors.  That  confidence  I 
trust  is  not  often  abused,  although  I  fear  that  it  sometimes  is. 
But  it  is  no  disparagement  of  the  most  intelligent  and  virtu- 
ous community  that  exists  here  or  elsewhere,  to  believe  that 
out  of  twelve  men  taken  by  lot  from  a  whole  district^  at  least 
one  may  always  be  found  who  is  either  unprincipled  or  weak 
enough  to  yield  to  the  arts  which  great  interests  at  stake 
might  call  into  employment.  The  most  exciting  and  impor- 
tant cases  are  the  very  ones  upon  which  juries  are  most  apt 
to  be  hung  Saturday  night ;  and  rather  than  dispense  such 
justice  as  the  adjournment  of  juries  to  Monday  is  likely  to 
produce,)  I  would,  if  it  were  necessary  thus  to  satisfy  the 
words  of  the  Act  of  1818,  hold  that  an  adjournment  from  one 
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minute  before  12  o'clock  Saturday  night  to  one  minute  after,    Court  op 

was  an  adjournment "  to  the  ensuing  Week."  But  no  such  word-  ^  Ekrors.  ^  j 

catching  is  necessary.    The  legislature  intended  no  change^     "^  | 

in  the  firodamentai  principles  ofjury  trial,  as  is  manifest  from         y,^ 

another  Act  on  the  same  subject  passsed  at  the  same  session,     Engiiah. 

which,  in  all  fairness,  should  be  construed  in  pari  matericL 

with  the  aforementioned  Act  of  1818. 

The  8th  section  of  the  Act  of  1818,  concerning  the  City  Another  Act 
Court  of  Charleston,  which  was  intended  by  the  same  means  T^^LJf^ 
to  remedy  the  same  mischiefs  as  the  other  Act,  is  in  these 
words :  "  Petit  jurors  shall  be  drawn  to  serve  one,  week,  un- 
less they  be  actually  charged  with  an  issue,  in  which  case 
they  shall  be  adjourned  from  time  to  time,  or  continue  to  siir 
until  such  issue  shall  be  disposed  of."  Here,  more  plainly 
than  in  the  other  Act,  appears  the  distinction  between  those- 
stages  of  a  case  which  are  previous  to  the  retirement  of  the- 
jury,  at  all  of  which  the  jury  may  be  adjourned,  and  the  pri<- 
vate  consultation  of  the  jury,  which  must  be  continuous  un- 
til it  has  resulted  in  a  verdict.  Here,  too,  the  words  "actu- 
ally charged  with  an  issue,"  are  equivalent  to  the  words 
"  empanelled  and  charged  with  the  trial  of  any  issue,  civil 
or  criminal,"  which  are  used  in  the  other  Act.  Either  phrase 
comprehends  the  whole  ofajiiry's  engagement  with  acausd^ 
and  to  confine  either  so  as  to  embrace  only  a  jury  to  whom 
the  charge  on  final  instructions  from  the  bench  iias  been  ad- 
dressed, would  pervert  the  proper  meaning  of  words,  and  ex- 
clude from  the  remedy  of  the  Acts  cases  interrupted  by  the 
expiration  of  the  jury's  term  in  the  progress  of  the  testimo-  , 
ny  or  of  the  argument,  in  which  cases  the  mischiefs  are  just 
as  apparent  as  in  the  cases  that  would  be  included,  where 
the  summing  up  has  taken  place. 

The  adjournment  of  a  jury  in  the  city,  where  all  the  ju- 
rors could  certainly  go  home  on  Sunday,  would  bo  more 
convenient  than  in  a  country  district:  but  considerations 
above  mere  convenience  forbade  the  adjournment  at  any 
place,  of  a  jury,  after  retirement  and  before  agreement.  Since 
1818,  various  cases  have  occurred  in  the  District  Court  of 
Charleston,  in  which  the  jury  being  out  at  12  o'clock  Satur- 
day night,  have  been  continued  in  confinement ;  but  no  ex- 
ample has  yet  been  given  of  adjourning  their  unfinished  con- 
sultation to  another  day. 

It  has  been  supposed  that  the  Acts  of  1818  must  be  con-  ^cts  refer  to 
lArued  subject  to  the  common  law  maxim,  csii^elomtmcii^  certain  law  m- 
non  est  dies  juridicus.    If  I  have  succeeded  in  c(fnveying  ther  than  to 
my  impressions  upon  some  of  the  other  heads  which  have     doubtful 
been  discussed,  it  must  appear  that,  as  to  the  origin  of  its 
authority  here,  its  extent,  and  the  consequences  of  its  viola- 
tion, that   maxim,  in  reference  to  the  sitting  of  a  court,  is  at 
least  doubtful.    The  familiar  law  which  secludes  the  jury 
S3 
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Court  OF    after  their  retirement  from  all  out*door  ioflaence,  is  beyond 
EaaoM.     doubt,  and  to  that  was  the  legislation  of  1818  intended  to 

.^      be  conformable. 
°^^^         If,  then,  the  jury  being  out  have  not  agreed  when  Sunday 
EngUflh.     comes,  and  (the  term  still  continuing)  they  ought  not  to  be 
either  discharged  or  adjourned,  what  shall  be  done,  when, 
Condusion.  j^  ^jj^  course  of  Sunday,  they  are  ready  to  render  their  ver- 
dict ?    The  Acts  of  1818  suggest  that  the  same  course  should 
be  taken  which  should  be  taken  on  any  other  day  ;  but  inde- 
pendent of  these  Acts,  charity  and  necessity  authorize  the 
receiving  of  the  verdict,  for  rehef  of  the  jurors. 

This  court  is,  therefore,  of  opinion,  that  the  verdict  in  this 
case  is  not  void,  and  the  motion  is  dismissed. 

Richardson,  Evans  and  Frost,  J  J.  and  Johnston,  Dun- 
kin,  Caldwell  and  Dargan,  CC.  concurred. 

Withers,  J.  was  absent  in  Charleston,  at  the  rehearing 
of  this  case,  and  at  the  decision  of  h,  and  therefore  gave  no 
opinion. 

Motion  refused. 


APPENDIX. 


[Sir  Henry  Spelman's  Original  of  the  Terms,  written  in 
1614, — (to  which  reference  is  constantly  made  on  the  subject 
o[  diesnonjuridicij) — is  not  within  my  reach.  The  follow- 
ing extracts  from  Lord  Mansfield's  opinion  in  Swann  v- 
Broome^  with  the  annotations  and  references  which  are  sub- 
joined, probably  contain  much  of  what  would  be  found  in 
Spelman's  Treatise,  and  present  means  of  obtaining  the  his- 
tory of  the  English  law  concerning  Sunday.] 

Extracts  from  iSwann  v.  Broome^  3  Burr.  1597. 

LORD  MANSFIELD. 

The  single  question  is  whether  the  Court  can  sit  on  a  Simday,  and 
give  a  valid  jadgment 

No  express  direct  anthority  has  been  cited  in  proof  of  the  affir- 
mative side  of  this  qnesdon.  Those  authorities  that  have  been 
urged  in  support  of  it  have  been  only  argumentative;  from  whence 
such  a  conclusion  might,  as  it  is  said,  be  drawn. 
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But  the  history  of  the  law  and  usage  as  to  Courts  of  justice  sit-    Court  of 
ting  on  Sundays,  makes  an  end  of  the  question.  mors. 


Anciently,  the  Courts  of  justice  did  sit  on  Sundays.  (A)  Hiller 

The  fact  of  this  and  the  reasons  of  it  appear  in  Sir  Henry  Spel-  v. 

man's  Original  of  the  Terms.  English. 

It  appears,  hy  what  he  says,  that  the  ancient  Christians  practised  Tidd,  44,  106. 
this.  In  his  chapter  of  law-days,  concerning  the  first  Christians 
osing  all  times  alike,  he  says :  '*  The  Christians  at  first  used  all  days 
alike  for  hearing  of  causes,  not  sparing  (as  it  seemeth)  the  Sunday 
itself.''  They  had  two  reasons  for  it.  One  was  in  opposition  to  the 
heathens,  who  were  saperstitious  about  the  observation  of  days  and 
times,  conceiving  some  to  be  ominous  and  unlucky,  and  others  to  be 
lucky ;  and  therefore  the  Christians  laid  aside  all  observance  of  days. 
A  second  reason  they  also  had,  which  was,  by  keeping  their  own 
Courts  a2v?ays  open^  to  prevent  Christian  suitors  from  resorting  to  the 

heathen  courts.  (B) 

i  I        ■     ■  -  -..■  .  ■  ■>    I     .    ...... --..I  I.I    I..      ,  ,    I      .1  ... . 

(A.)  IWm.  Bla,499.  Lotd  Manafield:  ''Can  it  be  wppoied  that  the  court 
did  not  sit  on  Sunday,  when  the  tenns  were  first  framed,  and  so  many  returns 
were  made  on  Sunday  1" 

Aiker  the  general  conversion  of  the  Anglo  Saxons  to  Christianity  there  must 
have  been  amongst  them  an  observance  of  the  great  festivals  of  the  church. — 
The  terms  are  supposed  to  have  had  origin  in  or  belere  the  time  of  Alfred,  and 
to  have  been  arranged  so  as  to  avoid  the  principal  seasons  of  religious  solemni- 
ty, and  those  when  the  husbcmdman  was  most  busy.  If  afterwards  the  courts 
sat  on  Sunday,  less  attention  was  paid  to  that  weekly  festival— first  of  all  and 
mest  universally  observed  amongst  ChrisUaas— than  to  Christmas,  Blister  and 
Pentecost,  which  w«re  especially  excluded  from  the  terms.  This  could  have 
4)een  only  at  a  very  early  period.  In  the  league  between  Edward,  the  elder, 
(son  of  Alfred)  and  Guthrum,  the  Dane,  it  was  ordained,  '^Fe^tis  diebus  omni- 
bus et  legitimis  jejuniis,  oidalium  (the  ordeal  by  fire  or  water)  nullus  ingreditor 
neve  ad  jusjurandum  addicitor."  (Saxon  Laws,  fol  55.)  Here  Sunday  is  in- 
^uded  in  idl  festival  days,  and  there  is  a  prohibition,  either  of  all  legal  proceed- 
ings, or  of  certain  modes  «f  trial  in  criminal  cases. 

The  laws  of  Ina,  early  in  the  eighth  century,  also  contained  provisions  of  se- 
vere punishment  for  secular  labor  on  the  Lord's  day.    Saxon  laws,  fol.  2. 

(B.)  Before  the  conversion  of  Constantine,  the  church  was  a  distinct  society 
Irom  the  State.  For  the  government  of  themselves,  and  to  escape  the  scandal 
of  carrying  controversies  amongst  themselves  into  a  heathen  court,  the  primitive 
Christians  gave  power  of  judicature  to  the  bishops,  whose  gravity  and  wisdom 
had  obtained  authority  in  the  church.  2  Bac.  Abt.  717.  This  submission  to 
the  bishops,  at  first  voluntary,  and  after  the  conversion  sanctioned  and  enforced 
by  the  Emperors,  was  the  beginning  whence  proceeded  the  association  of  the 
Bishops  with  the  Earl  in  the  county  courts,  and  the  whole  jurisdiction  of  the 
ecclesiastical  courts  in  England. 

To  the  time  preceding  the  conyersion  of  Constantine  must  be  referred  the 
usages  and  reasons  spoken  of  in  the  text.  Constantine  (as  may  be  seen  in  the 
next  note)  made  iF»p»r»*^  coq/BtitutiouB  which  exempted  Sundays  and  the  fifteen 
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Court  OF        Bat  in  the  year  517  a  cannon  was  made :  '^  Quod  nullos  episoo- 
'^"'  J  P^^  ^^^  infra-po&itns  die  dominico  caosafl  judicare  pnesomat."     And 


V. 


Qlll^      thig  canon  for  exempting  Sundays  was  ratified  in  the  time  of  Tbeo- 

▼•,         dosius,  who  fortified  it  with  an  Imperial  Constitntion.     ^  Solis  die 

^^         (qnem  dominicnm  recte  dizere  majores)  omnium  omnino  litium  et 

SpeL  c  4,  p.  negotiorum  qniescat  intentio.''    The  whole  cannon  is  also  decreed 

1  Ld/Raym.  ▼^i^hatim  in  the  Capitnlars  of  the  Emperors  Carolns  and  Lndovi- 

706.       ens.  (C) 

days  of  Paschal  solemnity,  (other  festivals  were  afterwards  ad^sd)  from  fontuic 
litigatioB ;  and  never  afterwards,  except  a  short  period  in  the  time  of  Julian,  the 
Apostate,  were  there  heathen  courta  to  which  Christians  could  be  calkd  under 
the  empire. 

If  reference  is  made  to  the  island  of  Great  Britain,  iifker  there  were  Christian 
courts  there^  they  were  the  courts  of  the  State — ^no  heathen  courts  existed  co- 
temporaneously,  and  the  usage  of  all  Christians  enjoined  a  special  obserranoe  of 
the  Lord's  day. 

(C.)  From  an  imperial  constitntion  of  Constantino:  ''Sicut  indigoiasimvm 
Tidebatnr  diem  solis,  Tenerationis  su«  celebrem-,  alteriantibus  jmrgiis  et  noxiis 
partium  contentionibus  occupari,  ita  gratum  ae  jncnndum  est  eo  die  quae  sunt 
maxime  Totiva  (gotfd  afices)  compleri ;  atque  ideo  emancipandi  et  manumttteiidi 
die  iesto  cuncti  licentiam  habeant,  et  super  his  rebus  aetus  nui>  prohibeantnr.'' 
Cod.  Theod.  lib.  ii    Tit  riii,  de  Penis,  leg.  1. 

'*Scaliger,  de  emendat  temp&rj  p.  776,  mentions  a  law  of  Constantino  wherein 
the  Paschal  weeks,  one  before  and  the  other  after  Easter  Sunday,  are  ordered  to 
be  days  of  vacation  from  all  proceedings  at  law."  Bingham's  Orig;  Eecles.  7 
Tol.  of  his  works,  p.  87, 327. 

Lam  fff  Valenliniaiif  ten:  ''Die  solis  qui  dndum  faustus  habetnr,  neminem 
riiristianum  ab  exactoribus  volumos  conyeniri,  contra  eos,  qui  id  &cereausisnt, 
hoc  nostri  statoti  interdicto  periculum  sancientes.''  Cod.  Theod.  Lib.  fiii.  Tit. 
Till  •  De  exsecutoiibtts  leg.  I.  Repetitur  Lib.  xi,  Tit  viL  De  exactioBibua, 
leg.  X. 

Law  of  ValefUiiUan,jun:  "Solis  die,  quem  dominieum  rite  dixere  majores, 
omnium  omnino  litium,  negotiorum,  conventionum  quiescat  intentia  Debitom 
publicum  privatum  re  nullus  efflagitet;  ne  apud  ipsos  quidem  aibitros  rel  in  jn- 
fficiis  flagitatos,  vel  sponte  delectos,  uUa  sit  agnitio  jurgionmi.  Et  non  mode 
notabilis,  veram  ettam  sacrilegus  judioetur,  qui  a  sanctsB  religionis  institatio  rita 
Te  deflexerit"  Cod.  Theod.  Lib.  xi.  Tit  viii.  de  exactionibus,  Leg.  xiiu  Re- 
petitur Lib.  viii,  T*t  viii.  de  exsecutoribus  Leg.  iii. 

Law  of  ValerUinian,  jun.^  and  Tkeodasiits  the  Great :  "Omnes  dies  jubemvs 
esse  juridicos.  'Illos  tantum  manere  ferianim  dies  fas  erit — (two  months  of  har- 
Test  and  vintage — ^the  kalends  of  January*— the  natales  of  Rome  and  Constanti- 
nople— the  birthdays  of  the  Elmperors — the  anniversaries  of  their  inaugiiraiion)— 
sanctos  quoque  Paschse  dies,  qui  septeno  vel  pnecedunt  numero,  vel  sequuntvr 
in  eadem  observatione  numeramus.  Nee  non  et  dies  aotis,  qui  repetito  in  se 
calculo  levolvuntur."    Cod.  Theod.  Lib.  ii.  Tit  viii,  de  Feriis,  leg.  ii. 

Two  laws  of  Theodosius  the  Great  foibade  criminal. actions  and  corpond 
punishments  in  Lent  "Gluadsa^nta  diebus,  qui  au^picio  oeremoniarum  Pas- 
chale  tempus  anticipant,  omnia  cognitio  inhibeatur  criminalium  questiannm." — 
Cod.  Theod.  Lib.  ix,  Tit  xxxv,  de  Gtuestionibus  leg.  iv.    "Saeiatis  qnadragesi- 
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There  are  likewise  several  other  canons  taken  notice  of  in  Spel- 
man's  Original  of  the  Terms.  One  of  them  was  made  in  the  Coun- 
cil of  Tribnry,  aboat  the  7earj895:  "NuUus  comes,  nuUusque  om- 
nino  secularis,  diebus  dominicis,  vel  sanctomm  in  festis  sen  quadra- 
gesimoe  aut  jejuniorum,  placitnm  habere,  sed  nee  populum  illo  proa- 

m»  diebus  nulla  supplicia  sint  corporis,  quibus  absolutio  exspectatur  animanim." 
Ibid,  leg.  v. 

Honorius  made  a  law  adding  to  the  exceptions  from  the  observance  of  the 
feria  farenses,  the  cases  against  masters  of  yessels  who  dealt  fraudulently  in  the 
transportation  of  the  public  com.  Lib.  xii,  Tit.  v,  lex.  xxxviii ;  and  Hon- 
orius and  I'heodosias,  jun.,  added  another  exception  in  cases  against  the  Isau- 
rian  pirates.  Lib.  ix,  Tit.  xxxy,  leg.  tLL  Another  law  of  Honorius  (lib.  iz, 
Tit  iii,  leg.  i,)  required  the  Judges  to  visit  the  prisons  on  Sunday,  to  look  to  the 
comfort  of  the  prisoners. 

The  imperial  laws  above  mentioned  (except  that  for  which  reference  is  made 
to  Scaliger)  are  found  in  the  Theodosian  code,  which  was  first  promulgated*  in 
the  Eastern  Umpire,  A.  D.  438,  and  soon  afterwards  confirmed  in  the  Westen^ 
Empire,  and  of  which  the  last  of  the  Novdla  that  were  interchanged  between  the 
two  empires,  was  in  the  year  448  before  the  canon  of  517. 

The  Justinian  code  (A.  D.  529,  534)  contains  some  of  the  same  laws,  and 
some  additional  ones  on  the  same  subject  Lib.  iii,  c  xii,  De  Feriis,  particular- 
ly (leg.  viii,)  a  law  of  Theodosius,  jun.,  enjoining  the  stay  of  all  actions  public 
and  private,  during  the  Paschal  days,  except  "emancipandi  et  manumittendi  li- 
centiam  ;'*  leg.  vii,  a  law  of  Justinian  addingto  theferuBforenses  before  establish- 
ed by  Yalentinian,  jun.  and  Theodosius  the  Great,  Christmas,  Epiphany,  Pen- 
tecost, and  the  days  of  the  Passion,  of  the  Apostles ;  leg.  iii,  which  required  judges, 
people  in  the  city  and  all  artisans  to  rest,  "venerabili  die  solis,"  but  permitted 
husbandmen  in  the  country  freely  to  pursue  their  agricultural  business  (which  a 
law  of  Constantine  had  also  permitted  in  certain  seasons ;)  and  leg.  xii,  in  these 
strong  terms :  "Dominicum  itaque  diem  ita  semper  honorabilem  decemimuset, 
Tcnerandum,  ut  a  cunctis  exsequestionibus  excusetur:  nulla  fide  jussionis  flagite- 
tur  exactio:,  taceat  apparitio:  advocatio  delitescat:  sit  ille  dies  a  cognitionibus 
alienus :  praeconis  horrida  vox  silescat :  respirint  a  controversiis  litigantes,  et  ha-  * 
beant  fcederis  intervallum,  ad  sese  simul  veniant  adversarii  non  timentis,  subeat 
animos  vicaria  paenitudo,"  &c. 

See  also  the  Pandects,  Lib.  ii,  Tit  xii,  De  Feriis,  Leg.  ii,  iii,  ix,for  exceptions  in 
the  heathen  laws  concerning  iheferiaforenses  observed  before  the  time  of  Con- 
stantine, similar  to  t^ose  which  were  introduced  into  the  constitutions  of  the  Chris- 
tian Emperors. 

That  which,  in  the  text,  is  given  as  a  Canon  of  517,  that  laid  the  foundation 
for  exempting  Sundays  from  lawsuits,  is  really  no  more  than  the  fourth  title  of 
the  Capitulars  of  the  Council  of  Tarragon,  held  A.  D.  516.  This  council  was 
only  a  Provincial  council  held  in  Spain,  ui^der  Theodoric  of  the  Ostrogoths, 
then  King  of  Spain  and  Italy.  The  prohibition  was  directed  against  the  cler- 
gy only,  in  reference  to  the  usage  already  established  of  their  expounding  laws 
and  administering  justice,  except  in  criminal  matters ;  for,  in  that  age,  the  de- 
crees of  councils  derived  their  chief  efficacy  from  the  assent  or  confirmation  of 
the  civil  powers;  the  disobedience  even  of  the  clergy  was,  without  the  aid  of  the 
civil  magistrate,  subject  only  to  spiritual  punishments,  and  all  laws^  as  well  in 
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Bumat  coliercere."  Another  of  them  was  made  in  the  Council  of 
Erpford,  in  the  year  932,  and  afterwards  became  general  upon  being 
taken  into  the  body  of  the  canon  law  by  Gratian.  And  Sir  Henry 
Spclman  takes  it,  he  says,  to  be  one  of  the  foundation  stones  to  our 
Terms.     <'<Placita  secularia  dominiois  vel  aliis  festis  diebus,  sen  eti- 

matters  ^iritual  as  in  those  temporal,  which  restrained  the  laity,  had  the  sanc- 
tion of  the  ciril  authority.  The  purpose  of  this  capitular  was  not  to  restrain 
the  public  tribunals,  (for  over  Uiem  the  council  had  no  jurisdiction,  and  fix* 
them  laws  already  existed  under  the  Empire,  and,  probably,  under  the  Ostro* 
goths,)  but  to  prevent  the  indecency  of  the  clergy's  sanctioning  abuses,  which 
^e  license  of  the  times  indulged.  The  capUidum  quarlum^  of  which  the  title 
has  been  given,  is  as  follows. — "  tJt  nullus  episcoporum,  aut  presbyterorum,  vel 
clericorum  die  dominico  propositum  cujuscumque  causs  negotium  audeat  jodi- 
care:  nisi  ut  hoc  tantam,  ut  Deo  statuta  solemnia  peragant.  Ceetoris  Tero 
diebus  convenientibus  personis,  ilia  quae  justa  sunt  habeant  licentiam  judieandi, 
exceptis  criminzdibus  negotiis.''  Labbe  et  Cobs.  Concil.  Tom.  iv,  p.  156% 
1564. 

The  Council  of  Mascon  was  held  under  Clothaire,  in  France,  A.  D.  585. 

Cation  1.  Directed  the  keeping  of  the  Lord's  day:  forbade  tlie  strife  of  law- 
suits, or  the  pleading  of  causes,  or  the  making  of  a  necessity  for  yoking  oxen 
on  that  day :  expected  all  to  be  intent  in  singing  hymns  and  praises  to  God. 
^  If  any  one  contemn  this  admonition,  he  shall  be  punished  according  to  the 
qjaality  of  his  offence.  If  he  be  a  lawyer,  he  shall  lose  his  privilege  of  pleading; 
if  he  be  a  rustic  or  a  slave,  he  shall  be  severely  beaten  with  rods ;  if  a  cleigyman 
or  monk,  he  shall  be  six  months  suspended  from  the  communion  of  his  breth- 


ren." 

Cmum  n.  Required  that,  in  the  six  most  holy  days  which  followed  Easter 
Sunday,  no  one  should  presume  to  do  any  servile  labor,  but,  with  one  consent, 
all  shall  attend  the  service  of  the  Paschal  festival,  "  vespere,  et  mane,  et  meri> 
die.*'    Labbe  &  Coss.  Concil.  Tom.  v.  980-1. 

.  The  council  of  Erpesfust,  Germany,  was  held  A.  D.  932,  present — king 
Henry. 

Capit.  II.  Forbade  the  holding  of  secular  pleas  on  the  Lord's  days,  the  prin- 
pal  festivals,  or  even  the  lawful  fast  days  ."^  and  declared  that,  ibr  the  advance- 
ment of  religion,  the  most  glorious  King  Henry  had  granted  (hat  no  judicial 
powec  should  have  license  to  banisli  or  condemn  Christians  for  seven  days  before 
Christmas,  and  from  Quinquogesima  to  eight  days  afler  Easter,  and  for  seTen 
before  the  nativity  of  St  John  the  Baptist ;  that  tliere  may  be  greater  freedom  in 
going  to  ehurch  and  passing  the  time  in  prayer.  Labb.  &  Coss.  Tom.  ix, 
p.  591. 

The  foregoing  extracts  from  the  proceedings  of  Councils,  are  set  down  in  the 
Decrdum  GratiarU,  pars  ii,  Causa  xv,  Cluest.  iv.  p.  1173,  except  that,  in  the  last 
extract,  instead  ofthe  words  italicised,  it  is  said  "  the  holy  Synod  hath  decreed  '^ 
to  the  days  enumerated  are  added,  "  from  Christmas  to  the  octave  of  Epiphany  ;** 
and  the  whole  of  the  days  enumerated  are  introduced  as  "  supradictis  diebus, 
id  est" — shewing  that  they  include  all  of  the  principal  festivals  and  last  days. 
7  Bineham's  B^^^^^s  the  canons  mentioned  in  the  text  and  in  this  note,  many  other  canons, 
Works,  p*  96.  mostly  of  French  and  Spanish  Councils,  may  be  found  forbidding  the  violation 
of  the  Lord's  day,  especially  by  the  working  at  husbandry,  which  Constantine 
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«m  in  qnibos  legitima  jejania  oelebrantar,  secundum  canonicum  in-    ^oubt  ot* 
stitutionem,  minime  fieri  yolumuB."     Ifc  goes  on  and  appoints  vaca-i^  *   , 

tions ;  but  these  vacations  were  enlarged  by  the  Council  of  St  Me-      Hfller 
dard :  ^'Decreyit  sancta  synodus,  ut  a  quadragesima  usque  ad  oeta-         ▼*. 
vam  Pasefate,  et  ab  adventu  Domini  usque  ad  octavam  EpiphanisB^     luigiu  . 
necnon  in  jejuniis  quatuor  temporum,  et  in  litaniis  majoribus,  et  in 
diebus  dominiciis,  et  in  diebus  rogationum  (nisi  de  concordia  et  pa- 
cificatione)  mdlus  supra  sancta  evangdiajurare  prasumat.^^    By 
which  expression  is  meant)  that  no  causes  should  be  tried  or  pleas 
holden  on  those  days. 

These  canons  were  received  and  adopted  by  our  Saxon  Kings.  (D)    C.  7^^  S^. 

And  Edward  the  Confessor  (E)  made  the  following  Constitution : 

-  - —  — 1 — 

md  the  Justinian  Code  had  pennitted,  but  the  Church  never  well  approved.  A 
new  canon  on  the  subject  was  not  evidence  that  no  law  before  existed,  but  only 
that  former  laws  had  been  inefiectuaL 

(D)  1  Hale's  History  of  the  Common  Loud,  p.  36.  "  There  are  divers  canons 
made  in  ancient  times  and  decretals  of  the  Popes,  that  never  were  admitted  here 
in  England." 

Note  C,  by  SergeanU  Rwimngton,  "The  Canon  law  which  obtained 
throughout  the  West,  till  the  twelfth  century,  was  the  collection  of  canons 
made  by  Dionysius  Exiquns  in  520,  the  Capitularies  of  Charlemagne,  and  the 
decrees  of  the  popes  from  Siricius  to  Anastasius.  No  regard  was  had  to  any 
thing  not  comprised  in  these.  Between  the  eighth  and  eleventh  centuries,  the 
canon  law  was  mixed  and  confounded  with  the  Papal  decrees  from  St  Clement 
to  Siricius,  which,  till  then,  had  been  unknown.  This  gave  occasion  to  a  new 
reform  or  body  of  the  canon  law^  which  is  the  collection  still  extant  under  the 
title  of  Concordia  discordantium  canomine^  first  made  by  Ivo  db  Chabtres  in 
1114,  and  perfected  in  1151,  (time  of  King  Stephen,  and  fourteen  years  after  the 
finding  of  a  complete  copy  of  the  Pandects  at  Amalfi)  by  G  rati  an,  a  benedio- 
tine  monk,  from  texts  of  scripture,  councils  and  sentiments  of  the  Fathers,  in 
the  several  points  of  Elcclesiastical  polity,  and  containing  those  constitutions  which 
have  been  denominated,  by  way  of  evidence,  the  Drones^  and  forming  the  first 
part  of  the  canon  law.  It  is  now  generally  known  by  the  name  of  the  De- 
oretum  of  GraJtian,  which  was  formed  in  imitation  of  the  Pandects  of  Justinian, 
and  is  a  confused  unmethodical  compilation,  full  of  errors  and  forgeries. 
«  *  •  *  The  authority  of  the  canon  law  in  England,  (much  abridged 
and  restrained)  depends  upon  Stat.  25  Hen.  8,  c.  19." 

Beeves'  History  of  the  English  Law,  chap.  1,  shews  that  the  separation  of 
ecclesiastical  from  civil  causes,  was  made  by  an  ordinance  of  William  the  Con- 
queror ;  that  the  canon  law  first  known  in  England,  was  formed  by  permis- 
sion and  under  the  authority  of  the  Government;  that  in  a  national  Synod,  held 
A.  D.  670,  the  eodex  caitoman  veha  ecdesuB  RomaauE,  was  received  by  the  clergy, 
and  in  the  time  of  William  the  Conqueror,  with  the  assent  of  his  great  council, 
the  Episcopal  laws  were  reviewed  and  reformed :  that  in  1153,  the  teaching  of 
the  civil  and  canon  law  was  forbidden  by  Stephen,  apprehensive  of  the  conse- 
quences to  which  the  novel  and  bold  opinions  in  the  collection  of  Gratian  might 
lead,  but  that  the  study  was  promoted  by  the  clergy,  and  furnished  authority  for 
every  species  of  usurpation.    See  Htdlam's  Middle  Ages,  chap,  7. 

(E)  Reeved  History  E,  L.  hiirod,  ch,    "  Edward  the  Confessor  is  said  to  hi^T» 
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^'  Ab  Adventu  Domni  usque  ad  octabas  Epiphanioe,  pax  Dei  et  sane- 

^ , 

•made  a  complete  code  of  English  law,  for  which  the  character  of  an  eminent  legis- 
lator has  been  conferred  on  him  by  posterity.  By  the  loss  of  the  volume  which 
contained  his  collection,  we  are  left  mach  in  ignorance  as  to  the  unwritten 
customs  of  the  times.  It  is  not  so  with  the  wrilien  laws,  for  we  have  many  of 
these  still  remaining." 

"  The  first  of  the  Saxon  laws  now  in  being,  are  Uu)9e  of  King  Ethelbert. 
These  are  the  most  antient  laws  in  our  nacioo,  and  are  said  to  be  the  most 
antient  in  modem  Europe.  This  King  reigned  from  561  to  636.  The  next  are 
the  laws  of  Hlothaire  and  Eadric,  and  of  Wiletred,  all  Kings  of  Kent.  Next 
are  those  of  Ina,  King  of  the  West  Saxons.  AfUr  the  Heptarchy,  we  have 
the  laws  of  Alfred,  Edward  the  elder,  Athelstas,  Edmund,  Edgar,  Ehelred, 
Canute.  Besides  these,  are  canons  and  institutions,  councils  and  other  acts  of 
a  public  nature.  These  are  in  the  Saxon  language,  and  were,  some  pf  them, 
collected  in  one  volume,  in  folio,  by  Mr.  Laikibaid,  in  the  time  of  Gtueen  Eliza- 
beth, to  which  additions  have  since  been  made  by  Dr.  Wilkins.  (in  1721^ 
They  compose,  alt(^ther,  a  body  of  Anglo  Saxon  laws  for  q^il  and  ecclesias- 
tical government."  [In  the  library  of  the  Court  of  Appeals  at  Charieston — 
mutilated  and  called  "  Saxon  Laws^"  The  English  translation  of  these  SaxoA 
codes,  published  by  the  Record  Commission  in  England,  under  the  superintend- 
ance  of  Mr.  Thorpe,  has  not  reached  our  Libraries.]    See  2  Jn$L  proeme, 

"  We  have  refrained  from  mentioning  some  laws  which  have  gone  under  tha 
name  of  Edward  the  Confessor,  as  they  have  been  rejected  for  spurious,  upon 
the  fullest  consideration  of  antiquarians.  They  are  in  Latin,  and  bear  internal 
marks  of  a  later  period.  They  are  supposed  to  have  been  written  or  collected 
about  the  end  of  the  reign  of  William  Rufus ;  and  are  to  be  found  in  the  colko- 
tions  mentioned  above." 

Sir  MaUhew  Hak^  in  his  History  of  the  Common  Law,  ch.  1,  refers  to  Lam- 
bard's  collection,  and  speaks  of  the  laws  of  Edward  the  Coafessor^  aa  a  compi- 
lation, whereof  the  English  were  always  very  zealous.  /»  note  B.  Sergtami 
Runnington  says,  "In  truth,  what  were  in  reality  the  laws  of  Edward  tho 
Confessor,  is  much  disputed  by  antiquarians,  and  our  ignorance  of  them  seems 
one  of  the  greatest  defSects  in  English  History.  The  collection  of  laws  in  Wil- 
kins, which  pass  under  the  name  of  Edward,  are  plainly  a  posterior  and  igno- 
rant compilation.  Those  to  be  found  in  Ingulf  are  genuine,  but  so  imperfect 
and  contain  so  few  clauses  favorable  to  the  subject,  that  there  is  no  great  reaaoa 
for  contending  for  them  so  vehemently.'' 

BMs  HisL  C.  L.  c  4.  *<  The  manual,  styled  the  Confessor's  laws,  was  but 
a  small  volume,  and  contains  but  few  heads."  Again,  "  many  of  the  ancient 
laws  which  were  approved  and  confirmed  by  William  the  Conqueror,  and  his 
{ffmmune  amsUiumy  are  set  down  by  Hoveden:  and  they  ore  transcribed  in  Bfr. 
^Iden's  notes  upon  Eadmerus,  p.  173 — the  same  which  Ingulfaa  mentions  to 
have  been  brought  from  London,  and  placed  by  him  in  the  Abbey  of  Crowland, 
in  the  15th  year  of  William  the  Conqueror." 

ffwme*s  Hist,  of  Eng,  eh,  3.  '*The  hiws  that  pass  under  Edward's  name  were 
composed  aftenrards." 

SpdTnan^i  QUmary^  BdUws,  ^Ipsasque  ideo  leges  a  recentiore  vel  auctas  vel 
ad  Nomanicum  idiotisma  redactas  suspicor." 

The  laws  of  Canute  expressly  enjoin  that  all  jurisdiction  of  ordeal  and  oath 
shall  be  intermitted  on  all  festival  days,  the  fasta  of  the  four  tiaica»  and  all  other 
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tsB  eocIesi»^(F)  per  omne  regnum ;  similiter  a  Septuagesima'nsqae  ad    (^hrt  op 
ootabas  Paschae ;  item  ab  Asoensiono  Domini  usque  ad  octabas  pen-  ^  ' 

ticostes ;  item  omnibus  di^bua  quatuor  Temporum ;  item  omnibus 


Sabdatis  ab  Jiora  rvona  et  tota  die  sequenti  usque  ad  diem  Luna ; 
item  vigiliis  sancteo  Marias,  sanoti  Micbaelis,  sanoti  Johannis  Bap- 
tistas,  Apostolorum  omnium  et  sanctorum  quorum  Solemnitates  a 
sacerdotibus  Dominiois  annunciantur  diebus ;  et  omnium  sanctorum 
in  Ealendris  NoveQibris,  semper  ab  kora  nona  vigUiarum  et  siibse' 
quenti  solemniicUe?^  (G) 

fasts  solemnly  appointed ;  likewise  they  declare  a  vacation  of  legal  proceedings 
from  the  festival  of  Advent  to  the  octave  of  Cpiphany,  and  from  Septuagessima  to 
the  fifteenth  day  after  Easter.  (Sunday  is  included  amongst  festival  days.)  Sax. 
laws,  fol.  100. 

In  the  laws  of  Alfred  the  ten  commandments  are  recited  and  confirmed,  but 
there  is  no  other  express  reference  to  suspension  of  legal  proceedings  on  the 
Lord's  day.  In  the  chapter  concerning  holidays,  foL  41,  license  is  given  to  the 
free  for  twelve  days  from  Christmas,  the  day  Christ  subdued  the  devil,  the  feast 
of  St  Gregory,  seven  days  before  Easter,  and  as  many  after,  the  feast  of  St.  Pe* 
ter  and  St.  Paul,  and  in  the  autumn  the  whole  week  before  the  feast  of  the  Vir- 
gin, and  the  festival  of  all  Saints;  license  is  given  to  servants  on  the  four  Wed- 
nesdays ot  the  four  weeks  in  which  public  fast  was  used  to  be  announced.  In  the 
chapter  concerning  sacrilege,  foL  30,  double  punishment  is  imposed  upon  theft 
eomroitted  on  the  Lord's  day,  Christmas  day,  Easter  day,  Holy  Thursday,  and 
the  day  of  Purification,  as  well  as  in  time  of  Lent    See  note  A. 

(F.)  Reev^i  HiU.  E,  It,  ck,  4.  ''The  Anglo  Saxons  were  governed  by  two 
reasons,  the  church  and  the  necessity  of  cultivating  the  earth  and  collecting  its 
fruits  ;  in  distinguishing  the  periods  of  term  and  vacati<m,  the  former  they  called 
dies  pads  regiSf  the  latter  dies  pads  Dd  es  sondes  ecdesia ;  a  division  answering  to 
that  of  the  diesfasU  and  dies  nefasti  of  the  Romansi  and  to  that  oil  the  diet  juridi' 
d  and  diesferiales  of  the  Civilians  and  Canonists. 

A  constitution  made  in  the  Synod  held  at  Eanham,  under  Eing^thelred,  in 
the  tenth  century,  forbade  ,^taum,  quod  a/ngUce  ardal  dddfur^  ei  jwamerUa  fml* 
garia,  at  times  of  festival  and  fast;  also  from  Advent  till  the  octave  of  Epiphany, 
and  finom  Septuagessima  till  fifteen  days  after  Easter.  Dugd,  Orig.  Jurid,  p,  89 
ck,3Q. 

(G.)  Mr.  Foss,  in  his  Judges  of  England,  cb,  1,  insists  that  originally  there 
were  only  three  terms,  which  were  the  three  periods  left  after  deducting  the  three 
longer  intervals  appropriated  by  this  law  to  God  and  the  Holy  Church ;  so  thai 
Michaelmas  Term  formed  no  separate  division,  but,  as  well  as  Trinity,  was  com- 
prehended in  the  long  judicial  period  that  commenced  aAer  the  ootave  of  Pente- 
cost, and  lasted  till  Advent,  interrupted  by  no  sufficient  number  of  fasts  or  festivals 
to  divide  it  into  two;  but  that  gradually  a  fourth  vacation  was  made  by  the  ne- 
cessity of  allowing  time  for  collection  of  the  autumnal  products. 

"That  there  were  only  three  legal  terms  b  the  time  of  WilHam  the  Conquer- 
or, is  strongly  corroborated  by  the  fiict,  upon  which  all  historians  are  agreed, 
that  he  (and  indeed  several  of  his  successors)  always  held  his  court,  or  as  it  was 
called  "wore  his  crown,''  at  three  special  periods  of  the  year — Christmas,  Easter 
and  Whitsuntide.  Regal  magnificence  and  hospitality,  the  arrangement  of  the 
revenue,  and  the  ooxuideration  of  national  affairs,  would  necessarily  occupy  m* 
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These  canons  and  constitutions  were  all  confirmed  by  William  tbe 
Conqueror  (H)  and  Henry  [the  First  ?]  (I)  the  Second,  (K)  and  so  be- 
came part  of  the  common  law  of  England.  (L) 

yeral  of  the  earlier  days  of  those  festiimlsj  and  the  conclusion  of  them  would  fidl 
on  the  commencement  of  those  periods  which  were  specially  deroted  to  the 
transaction  of  legal  business." 

(H.)  JReete^s  Hist.  E.  L.ch,l.  "We  are  told  that  in  the  fourth  year  of  his 
reign,  at  Bexkhamstead,  in  the  presence  of  Laufranc,  archbishop  of  Canteibiuy, 
William  the  Conqueror  solemnly  swore  that  he  would  obsenre  the  good  and 
approTed  laws  of  the  kingdom,  particularly  those  of  Edward  the  Confessor;  and 
he  orderei  that  twelve  Saxons  should  make  inqViiry  in  each  county,  and  return 
what  those  laws  were.*' 

HMs  HisL  E.  L,  ch.  9.  '  'The  Eling  (William  I ,)  swore  inTiolably  to  observe 
the  laws  which  the  holy  and  pious  Kings,  his  predecessors,  and  especially  King 
Edward,  had  established ;  yet  it  appeared  not  what  those  laws  were,  and  there- 
fore a  commune  concilium  was  held,  and  the  ancient  laws  were  approved  and  con- 
firmed. *  *  *  They  were  re-affirmed  and  mingled  with  the  coronation  oath 
of  William  1,  and  some  of  his  successors.*' 

Saxon  laws,  134, 126.  The  laws  of  Edward,  as  now  preserved,  are  preceded 
by  the  decrees  of  William,  containing  his  express  confhmation  of  them,  with  his 
additions.  See  also  Dugdale*s  Orig.  Jmid.  ch.  4,  p.  5,  referring  to  Ingulph.  Hist, 
p.  519,  b.  and  Selden's  San.  Angl.Iib.  3,  p.  138. 

(I.)  HMs  Hist.  E.  L.  ch.  7.  ''The  great  essay  which  Henry  I  made  Mrasthe 
composing  an  iibstract  or  manual  of  laws,  wherein  he  confirmed  the  laws  of 
Edward  the  Confessor ;  'cum  illis  emendationibus  quibus  eam  pater  meus  emen- 
davit,  baronum  Suorum  concilio ;'  and  then  adds  his  own  laws,  some  whereof 
seem  to  taste  of  the  canon  law.  *  *  The  whole  collection  is  transcribed  in 
the  Red  Book  of  the  Exchequer,  from  whence  it  is  now  printed  in  the  end  of 
Lambard's  Saxon  laws." 

NaU  C.  bif  Sergeant  Runnington.  "There  is  a  code  which  passes  under  the 
name  of  Henry  1 ;  but  the  best  antiquarians  have  agreed  not  to  think  it  genuine, 
ft  is,  however,  a  very  ancient  compilation,  and  may  be  useful  to  instruct  us  in  the 
manners  and  customs  of  the  times^" 

(K.)  Fosses  Judges  of  England,  Vol.  1,  p,  162.  "According  to  the  MS.  laws  of 
Henry  2,  which  remain  in  the  Q.ed  Book  of  the  Exchequer,  the  terms  were  at 
first  settled  in  the  manner  in  which  they  were  left  by  Henry  1,  (that  is,  by  a  char- 
ter of  Henry  1,  the  Lent  vacation  which  the  law  of  Edward  the  Confessor  had 
limited  to  "octabis  Paschs,"was  extended  to  "fifteen  days  after  Easter.")  But 
when  Ranulph  de  Glanville  was  appointed  chief  justiciary,  the  Eling  (Henry  3) 
by  his  advice,  expressly  ratified  the  laws  of  Edward  the  Confessor  and  William 
the  Conqueror,  and  accordingly  we  find  in  Glanville's  Treatise  writs  made  re- 
turnable in  Octabis  or  Clauso  Paschn,  according  to  the  old  arrangement" — 
Spelman's  Relique,  Origin  of  the  Terms,  81 ;  Glanville,  lib.  ii,  chap,  ii  See  Dug. 
Orig.  Jurid.  90. 

(L.)  Whether  the  constitution  recited  in  the  text  was  really  in  the  eomptlauon 
of  Eklward  the  Confessor  or  not,  it  had  the  same  validity,  if  it  was  established  as 
a  law  of  the  kingdom  in  the  time  of  William  the  Conqueror  or  any  of  his  suc- 
cessors. AH  the  diesnonjuridici  mentioned  in  this  constitution,  must  have  been 
observed  before  the  Statute  of  Westminster  the  first  was  passed.  John's  reign 
afiTorded  a  fit  opportunity  for  the  establishment  of  any  canon  that  tended  to  ad- 
vance the  clergy,  by  impeding  the  business  of  the  temporal  courts. 
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Afterwards,  in  succeeding  times,  there  happened  several  altera-    CoraT  op 
tions  and  relaxations.     The  Statute  of  Westminster  the  first,  (M) 
and  other  statutes  (N)   were   made  to    this  purpose,  and    us- 


(M  )  ;S^^  West.  1,  c.  51.  £t  pnr  ceo  que  grand  charitie  seira  de  faire  droit  a 
touts  en  tout  temps  ou  mestier  serroit 

Purview  est  per  assenUnent  des  Prelates,  que  assises  d6  novel  disseisin,  mort 
d^auncestor,  et  de  darrein  presentment  fuissent  prises  en  TAdvenl^  en  Septua- 
gesime,  et  en  quaresme  auxibien  come  le  home  prent  I'enquesto ;  et  ceo  prise  le 
Roy  as  Evegues, 

2  Inst.  264.  This  Act  beginneth  with  a  maxim  of  law :  **Summa  chariias  est 
facere  justilian  singulis  in  omm  tempore  quando  opusfuerii** 

The  canon  of  holy  church,  upon  pain  of  excommunication,  had  forSidden  the 
holding  of  any  secular  plea  or  the  swearing  of  any  man'bn  the  Holy  Evangelists 
in  certain  seasons,  which  Britton  (who  was  Bishop  of  Hereford,  *  andwell  versed 
in  both  civil  and  canon  law)  thus  enumerates  in  addition  to  the  Lord's  days : — 
From  the  beginning  of  Ad  vent  to  the  eighth  day  after  Epiphany,  from  Septuages- 
ima  to  the  eighth  day  after  Easter,  the  Ember  days,  the  days  of  the  Great  Lita- 
nies, Rogation  or  Gauge  days,  the  week  of  Pentecost,  the  time  of  harvest  and 
of  vintage,  which  dureth  from  the  feast  of  St.  Michael  the  Archangel,  and  the 
solemn  feasts  of  the  Acts  of  the  Saints.  Special  dispensations  had  teen  pre- 
viously obtained  for  taking  inquests  and  for  occasional  removal  of  the  impedi- 
ment which  the  Ganon  offered  to  the  administration  of  justice.  This  Act  was  a 
general  dispensation  for  taking  three  kinds  of  assizes  in  the  seasons  of  Advent 
and  Lent,  obtained  from  the  Bishops  at  the  special  instance  of  the  King.  See 
Reeves's  Hist.  R  L.  c,  7,  and  c  4.    3  Bla.  Gom.  275.  Dugd.  ch.  32. 

The  Act  is  a  clear  recognition  of  what  was  the  previous  law  as  to  holy  sea- 
sons. Its  terms  show  to  what  an  extent  clerical  usurpation  had  proceeded ;  and 
the  fact  that  the  dispensation  thus  obtained  for  certain  assizes,  has,  ever  since, 
without  further  legislation,  served  to  legalize  all  judicial  proceedings  in  the  sea- 
sons mentioned  in  the  Act,  shows  how  intolerable  the  former  restraint  must  have 
been. 

(N.)  Of  these  statutes  the  most  material  was  5  and  6  Ed.  6,  c  3.  The  pre- 
amble of  that  act,  very  verbose,  declares  ''that  times  and  days  are  appomted  where- 
in Ghristians  should  cease  from  other  labors,  and  apply  themselves  to  holy  works." 

•  *  "Therefore  ihe  days  are  called  holy  days,  not  for  the  matter  or  nature 
of  the  days,  nor  for  any  Saint's  sake,  (for  so  all  days  and  times  are  God's  crea- 
tures, and  all  of  like  holiness,)  but  for  the  nature  of  the  holy  works  whereunto 
such  days  are  hallowed."  *  *  "Neither  is  it  to  be  thought  that  there  is  any 
certain  time  or  definite  number  of  days  prescribed  in  Holy  Scriptures,  but  that 
the  appointment,  both  of  the  time  and  also  of  the  number  of  the  days,  is  lefl  by  the 

*  John  U  Breton^  Judge,  and  aflerwards  Bishop  of  Hereford,  died  in  May, 
1275,  3  Ed.  1.  The  work  called  "Britton,"  cites  Statutes  of  6  and  13 
Ed.  1;  both  of  which  periods  were  snbsequent  to  the  Bishop's  death.  The  bit- 
ter opinion,  adopted  by  Mr.  Selden  and  others,  seems  to  be  that  the  work  is  only 
an  abridgment  of  Bracton,  done  into  Norman- French,  with  the  addition  of  sul>- 
sc(|uent  allerations  in  the  law,  pid}lished  in  the  name  and  by  the  authority  oCthe 
King,  about  13  Ed.  1.  Henry  de  B'adon  or  Bretlon^  whose  name  is  sometimes 
written,  also,  Brydon^  Britton,  Briton  and  Breton^  Judge  and  Archdeacon  of 
Barnstable,  died  about  51  Henrjr  3,  1267. 

2  Foss's  Judges,  262, 260,  citingSelden's  notes  to  Henglean  Magna,  5,  and 
Dugd.  Ghron.  Series.    2  Reeves's  Hist  89, 90, 2S1.    3Bla.Gom.40a 
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CpusT  OP    agc,(0)  or  perbaps  positive  laws,  not  now  extant,  dispensed  with 
^ ^  other  days  that  were  formerly  unjuridical. 


**  ^        authority  of  Gkxi's  word  to  the  liberty  of  Christ's  charch,  to  be  determined  and 
Eneliab.      assigned  orderly  in  every  country,  by  the  discretion  of  the  rulers  and  ministeiv 
thereof,  as  they  shall  judge  most  expedient  to  the  true  setting  forth  of  God's  gloiy 
and  the  edification  of  their  people-"    •    »    * 

Sec,  I  enacted  that  the  days  following  shall  be  kept  and  commanded  to  be 
kept  holy  days,  and  none  others,  to  wit:  all  Sundays  in  the  year,  Christmas  and 
the  three  following  days:  the  days  of  the  Circumcision,  of  Epiphany,  of  the  Pu- 
rification, of  the  Annunciation,  and  of  the  Ascension,  Monday  and  Tuesday  in 
Easter  week,  Monday  and  Tuesday  in  Whitsun  week,  and  fourteen  Saints'  days, 
which  were  distributed  through  the  year.  "And  none  other  day  shall  be  kept  and 
commanded  to  be  kept  holy  day,  or  to  abstain  from  lawful  bodily  labor." 

[Of  the  days  here  enumerated,  all  the  dies  nan  which  are  mentioned  by  Lord 
Coke  (3  Inst  964)  and  also  St  Philip  and  St.  Jacob,  and  sometimes  St  Peter, 
fell  within  the  terms.] 

Sec.  2.  The  even  of  the  day  next  before  each  of  certain  feasts  shall  be  fasted, 
and  none  other. 

Sec,  3.  Bishops  may  inquire  and  punish  offenders  by  the  censure  of  the 
diurch. 

Sec  i,>  Fasting  in  Lent,  or  on  Fridays  and  Saturdays,  is  not  forbidden,  or  on 
other  days  appointed  by  Stat.  3,  Ed.  6,-  c  19,  saving  only  those  evens  whereof 
the  holidays  next  following  are  abrogated  by  this  Statute. 
/  Sec,  5.  If  the  feast  be  on  Monday,  the  fast  shall  be  on  the  even  of  Saturday 

preceding,  and  not  on  Sunday. 

Sea  6.  Husbandmen,  laborers,  fishermen,  and  all  persons  of  every  degree, 
upon  the  holidays  aforesaid,  in  harvest  or  any  other  time,  when  necessity  shall  re- 
quire, may  labor,  ride,  fish,  or  work  any  kind  of  work,  at  their  freewill  and  plea- 
sure. 

[This  Statute  was  repealed  1  Mary,  but  the  repealiug  act  was  repealed  1 
James  !.] 

Many  Statutes  before  and  after  that  of  5  and  6  Ed.  6,  were  passed  concerning 
Sunday  and  other  holidays,  which  are  of  great  historical  interest,  but  none  of 
them  direcdy  affected  the  question  of  a  Court's  sitting  on  Sunday. 

Statutes  50  Ed.  3,  c.  5,  and  1  RIcIl  2,  c.  15,  prohibited  arrests  in  time  of  di- 
vine service. 

27  Hen.  6,  c.  5.  (1448)  "  In  consideradon  of  the  injury  to  (Tod  and  his 
Saints,  because  of  fidrs  and  markets  upon  the  high  and  principal  feasts,  as  A»- 
cension,  Corpus  Christi,  Whitsunday,  Trinity  Sunday  and  other  Sundays, 
also  the  Assumption,  All  Saints  and  Good  Friday,"  temporarily  provided  that 
fairs  and  markets  (under  pain  of  the  forfeiture  of  the  goods  offered  for  sale) 
should  cease  on  the  days  mendoned,  except  four  Sundays  in  Harvest. 

S  &  3  Ed.  6,  c.  19,  repealed  all  prior  laws  and  usagel  concerning  fasting  and 
al^tinence  from  meats,  and  forbade  the  eating  of  flesh  upon  any  Friday  or 
Saturday  or  the  Embring  days  or  Lent,  or  any  other  day  commonly  reputed  a 
fish*  day. 

5.  Eliz.  c.  5,  forbade  the  eating  of  flesh  on  fish  days.  139.  "Whosoever 
shall,  by  preaching,  teaching,  writing  or  open  speech,  notify  that  any  eating  of 
fish  or  foxbearing  flesh  mentioned  in  this  Statute,  is  of  necessity  for  the  saving  of 
the  soul,  or  that  it  is  the  service  of  Gtod,  otherwise  than  as  other  politick  laws 
are,  such  persons  shall  be  punished  as  spreaders  of  fidse  news." 
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The  Mirror  of  Justices  (P)  says,  "abnsion  est  que  tient  pleas  per    Coart  op 
dimenches  {Sundays^')  ou  per  auters  jours  defendus,  ou  devant  le  ^ 


Hiller 

T. 

English. 


This  Statute  was  continued  by  3  Chs.  1,  and  16  Chs.  1,  c.  9— subject  to  a 
reduction  of  penalties  for  the  eating  of  flesh  on  fish  days,  made  by  35  Eliz.  c.  7. 

A  Stat,  of  3  James  1,  required  divine  service  on  every  5th  of  November,  the 
anniversary  of  the  discovery  of  the  Gunpowder  plot. 

12  Chs.  2,  c.  14,  required  the  annual  celebration  of  29th  May,  as  the  annirer- 
sary  of  the  Restoration. 

12  Chs.  2,  p.  30,  directed  that  eyery  3Qth  of  Januaiy,  (the  anniversary  of 
the  execution  of  Chs.  1,)  unless  it  shall  be  the  Lord's  day,  and  then  the  next 
day,  should  be  forever  set  apart  as  a  day  of  fiisting  and  humiliation. 

A  dedaration  published  by  James  I,  and  read  in  the  churchesi'was  intended 
to  promote  sports  and  lawful  recreations  on  Sunday.  Two  Acts  for  the  better 
observance  of  Sunday  were  passed,  early  in  the  reign  of  Chs.  1,  which  forbade 
persons  assembling  on  Sunday,  out  of  their  own  Parishes,  for  sport ;  and,  also, 
their  following  bull  baiting  or  other  unlawful  sports  in  their  own  parishes. 
Subsequent  temporary  regulations  were  made  perpetual  by  Stat  99  Chs.  2,  c  7, 
which  prohibited  worldly  labor,  in  general,  on  Sunday,  and  especially  made 
Toid  the  execution  or  service  on  that  day  of  any  writ,  process,  warrant,  order, 
judgment  or  decree^  except  in  cases  of  treason,  felony  and  breach  of  the  peace. 

A  Statute  of  William  3,  added  to  the  holidays  the  days  set  apart  by  his 
Majesty,  on  extraordinary  occasions. 

The  uniformity  of  process  Act,  2  W.  4,  c  39,  places  Sundays  on  the  same 
footing  as  Christmas  day,  and  other  days  appointed  for  a  public  fast  or  thanks- 
giving, as  to  proceedings  after  the  expiration  of  eight  days  from  the  service  of 
process.  An  Act  of  3  Qeo,  4,  had  done  the  same,  as  to  the  opening  of  the 
Judges'  commissions  on  the  Circuits. 

The  Law  Amendment  Act,  3  &  4  W.  4,  c.  42, 1 43,  passed  in  1833,  enacted 
that  no  holidays  should  be  observed  in  the  Courts,  or  in  the  offices  belonging 
thereto,  except  Sundays,  Christmas  day,  and  the  three  following  days,  and  Eas- 
ter Monday  and  Tuesday. 

Sir  Edward  Coke,  (2  Inst.  264)  writing  after  the  Stat,  of  Ed.  6,  enumerates 
the  dies  non  jwiduos^  thus : — 1.  All  Sundays.  2.  Ascension  day  in  Easter 
Term.  3.  St  John  the  Baptist's  day,  when  it  &lls  in  Trinity  Term.  4.  The 
Purification  in  Hilary  Term ;  and  5.  Ail  Saints'  and  All  Souls'  days  in  Mi- 
chaelmas Term.  The  two  last  were  cut  off  by  subsequent  Statutes,  which 
altered  Michaelmas  Term  so  that  it  began  on  the  morrow  of  All  Souls.  Then, 
until  the  Law  Amendment  Act,  the  dies  non  were  Sundays,  Ascension  or  holy 
Thursday,  the  Purification  or  Candlemas,  and  St  John  the  Baptist's  or  Mid-  ^  "^'^^  K* 
summer  day,  if  it  happened  in  Trinity  Term-r-unless  it  was  a  Friday  next  after  '  \^a 
Trinity  Sunday,  in  which  case  it  was  dies  juridicuSj  by  Stat  32  Hen.  8. 

The  Stat  of  Ed.  6  continued  to  regulate  holidays,  chiefly,  until  1833.  Unde^ 
it,  the  offices  of  Court  were  shut,  or  extra  fees  for  opening  them  demanded,  on 
the  holidays,  which  did  not  fall  within  the  terms.  (See  Tidd's  Pr.  55,  106.  t 
Chit  Gen.  Prac.  104.)  But  between  the  holidays  under  the  Statute  and  dies  non 
at  common  law,  the  Courts  made  a  distinction. 

The  Statute  was  intended  to  lessen,  not  to  increase,  the  number  of  holidays, 
and  seemed  to  have  been  framed  with  such  reference  to  the  Terms  as  that,  even 
before  they  were  abridged,  not  more  than  two  holidays,  besides  Sundays,  fell 
into  one  Term;  it  did  not  make  Toid  proceedings  on  holidays;  it  indttlged  a  lax 
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soleil  levie,  on  noctanter,  on  in  dishooesi  liea.''(Q.)    •    •    •     • 

As  to  the  obserratioD,  that  the  Courts  of  juBtice  haye  neyer  been 

restrained  by  Act  of  Parliament  from  sitting  on  Sundays,  and  that 

the  29th  of  0.  2,  o.  7.  does  not  extend  to  giving  judgments, — 

It  was  needless  to  restrain  them  from  it  by  Act  of  Parliament. 

Cases  decided.  They  could  not  do  it  by  the  canons  anciently  receiyed  and  made  % 

Crowlois.  89.  P*^  ^^  ^®  ^^  of  the  land,  and  therefore,  the  restraining  them  from 

it  by  Act  of  Parliament  would  have  been  merely  nugatory.    B^t 

fairs,  markets,  sports,  and  pastimes  were  not  unlawful  to  be  holden 

oboenranoe,  and  it  proTided  no  penalties  besides  ecclesiastical  censure.  For 
these  or  other  reasons,  the  Courts  at  Westminster  (which  seem  always  lo  have 
struggled  against  the  delays  occasioned  by  interrupiions  of  those  Terms  that 
had  been  wrested  from  the  Church  for  the  administration  of  justice)  whilst  they 
considered  the  Statute  as  commanding  that  dies  mm,  before  observed,  bat  noi 
mentioned  in  the  Statute,  should  no  longer  be  kept,  did  not  find  in  the  Stat- 
ute an  impetative  requirement  that  holidays  in  the  Terms  should  be  kept,  that 
were  mentioned  in  the  Statute,  but  were  not  dies  nan  at  common  law.  Thej 
kept  iuTiolable  Ascension  day  and  Purification  day;  (1  Chit  R.  400 — 9  B.  A 
C.  S43,)  but  they  would  not  suspend  business  on  St  Philip  and  St  Jacob's  day, 
(2  Smith's  Rep.  903,)  nor  on  St  Peter's;  (7  Taunt  182)  as  in  like  disregaid 
of  Statutes  that  contained  no  absolute  prohibition,  they  refused  to  suspend  on 
the  anniversaiy  of  the  Restoration,  (7  Term.  332;)  and  on  the  anniversary  of  the 
Martyrdom,  despatched  common  business  before  adjourning.  The  offices  were 
required  to  be  kepi  open  on  the  dajrs  the  Courts  sat,  and  thus  the  Statute  of  Ed. 
6,  so  iar  as  it  enjoined  the  keeping  oi  holidays,  had  no  effect  in  TenU'^ime. 

No  statute  was  at  any  other  time  passed,  which  Ibibade  proceedings  m  Court 
on  particular  days.  To  the  common  law,  and  not  to  any  statute,  has  always 
been  ascribed  the  inTalidity  of  legal  proceedings  on  Sundays  and  other  die*  non; 
and  before  the  Amendment  of  the  Law  Act,  no  Statute  concerning  Sunday  or 
other  holiday  ejqpressly  required  its  obaenrance  by  Courts. 

(O.)  The  Acts  of  25  Hen.  8,  c.  21,  conceining  Peter  Pence  and  dispensations; 
of  the  same  year,  c  19,  concerning  the  Canon  law ;  of  22  Hen.  B,  c  14,  concemin^^ 
sMictuariea;  of  27  Hen.  8,  c  28,  and  31  Hen.  8,  c.  13,  abolishing  monasteriesi 
and  various  other  acts  of  that  and  the  two  succeeding  reigns,  wherd>y  the  Rdbr- 
matkm  was  carried  into  effect,  the  Refonnation  itself,  and  the  civil  wan  and  reli- 
gioos  strifes  of  the  seventeenth  century,  must  have  lessened  the  reverence  for 
some  of  the  unjuiidical  days ;  and  these  causes,  with  the  Statute  of  89  Chs.  2,  and 
other  Statutes  which,  although  silent  as  to  the  sitting  of  the  courts,  made  a  wide 
difierence  in  other  respects  between  Sunday  and  other  holidays,  may  well  be 
supposed  to  have  introduced  and  confinned  usages  which,  in  the  practice  of  the 
courts,  deeply  engraved  the  common  law  concerning  Sunday,  but  obliterated  it 
entirely  as  to  some  of  the  other  dies  Hon,  and  almost  as  to  all  others. 

{>>  AVI  MS  »/'M#  SStotafes  ««n(isM4  m  <A«sf  iMtes,  iwr  oi^ 
amcemimg  Sfimdrnf^  Wi'rfeyg,  cr  ike  Terms  of  ike  Oawrts^  was  ever  mad€  of  force  ii^ 
Souik  CareiiML 

(P.)  Renews  SitL  Sn,  L.dL9.  *<By  some  ptonoanced  older  than  the  Con» 
quest,  but  it  is  probable  that  Andrew  Home,  whose  name  it  bears,  took  an  old 
book  of  the  same  name,  and  in  the  reign  of  Edward  II,  woiked  it  into  the  vol- 
ume we  waw  see.*'    See  Dogd.  Orig:  Jwil  c.  23. 
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and  used  on  Sundays  at  common  law ;  and  therefore,  it  was  requi- 
site to  enact  particular  statutes  to  prohibit  the  use  and  exercise  of, 
them  upon  Sundays,  as  there  was  nothing  else  that  could  hinder 
their  being  continued  in  use. 

In  Maokalley's  case,  9  Co.  66  b.  it  was  objected  that  ^  Sunday  is 
not  diesjuridicuSj  and  therefore,  no  arrest  can  be  made  in  it ;  and 
every  one  ought  to  abstain  from  secular  afiairs  upon  that  day.''  But 
it  was  answered  and  resolved  that  no  judicial  act  ought  to  be  done 
in  that  day ;  but  ministerial  acts  may  be  lawfully  enacted  in  the 
Sunday. 

,  -      f  ■  -  -  _  "  

(Gt.)  Confonnable  hereto  was  Law  lO,  Table  1,  in  tke  (ragmenta  of  the 
Twelve  Tables.  "Let  no  judgment  be  giTen  after  the  going  down  of  the  sun." 

And  by  the  Public  Law  of  France,  in  the  reign  of  Louis  XIV,  (2  Domat.  b. 
14,  Tit.  6,  f  4)  it  was  forbidden  to  proceed  to  the  trial  of  a  criminal  in  the  after- 
noon, when  the  crime  of  which  he  was  accused  was  of  so  high  a  nature  as  to 
deserre  ^punishment  of  death,  natural  or  civil,  of  the  gallies,  or  of  temporary 
banishment 

Lord  Coke,  in  his  commentary  on  the  Stat,  of  Westminster  the  first,  c.  51,  (3 
Inst  264,)  says  that  from  Sir  John  Fortescue  it  will  be  seen  that  there  are  hora 
jwridica^  from  8  o'clock,  A.  M.  till  meridian ;  the  Courts  not  silting  in  other  hours, 
but  the  Judges  giving  themselves  to  refreshment  and  study.  This,  as  all  see  and 
many  feel,  is  not  the  usage  of  modem  times ;  but  this,  like  some  of  the  proposi- 
tions quoted  from  the  Mirrour,  serves  to  point  to  a  distinction  between  the  abuse 
of  discretion  and  the  violation  of  prohibition — ^between  what  may  be  disap- 
proved and  what  is  void. 


Court  of 
Erbors. 


HiUer. 

V. 


O'Neall,  J.  disseniitiff. — In  this  case,  I  trust  that,  as  I  stand 
ntrw  alone  in  opinion,  1  may  be  permitted  to  say,  that  the 
case  has  been  argued  in  the  Court  of  Errors  without  any 
agency  on  my  part.  No  one  regrets  more  than  I  do,  the  great 
consumption  of  time  in  this  court.  Still  it  is,  perhaps,  a  ne- 
cessary evil  in  tke  administrcUitmcf  justice. 

The  Iiord's  day,  it  seems  to  be  well  settled,  is  that  portion 
of  time  between  Saturday  evening  midnight,  and  midnight 
Sunday  evening.  The  question  is  can  a  verdict  in  a  case  at 
law  be  rendered  in  that  time  ?    lam  clear  it  cannot  be. 

The  Lord's  day  is  not,  like  the  Jewish  Sabbath,  resting 
on  a  positive  command  for  its  observance.  But  it  is  the  day 
of  the  Resurrection  ;  it  is  the  day  set  apart  from  then,  as  that 
on  which  the  followers  of  Jesus  Christ  should  assemble  them- 
selves together.  By  the  common  consent  of  the  Christian 
world,  and  I  may  tnerefore  venture  to  say  by  inspiration,  it 
has  been  set  apart  as  a  day  of  rest,  instead  of  the  Jewish  g  j^  ^20or 
Sabbath.  No  doubt  works  of  necessity  and  benevolence  (S6b. 
may  be  done  on  it. 


528  APPEALS  AT  LAW. 

Court  OP        ^^Dies  non  juridici  sunt  dies  dominici/'  (the  non-judicial 

Errom.     jays  are  the  Lord's  days)   ''throughont  the   whole  year." 

.^       'The  only  exception  was,  that  necessary  ministerial  acts 

^^^^      might  be  done.    What  are  the  ministerial  acts  here  intended  ? 

EngUsh.     They,  as  I  think,  were  confined  to  service  of  process ;  and 

even  that,  by  Stat.  29  Car.  2,  c.  7,  sec.  6,  was  limited  to  treas- 

^6b   ^'  on,  felony,  or  l^reach  of  the  peace.    In   Johnson  v.  Satter- 

See  the  case,  white,  it  Was  ruled  that  it  is  against  law  to  serve  writs 

No.  «7,  Col  (subpoana  writs)  on  Sunday. 
1  McC.         J  j^^y^  jjQ  j j^^  Ijjj^j  jj^g  receipt  and  recording  of  a  ver- 
dict is  a  ministerial  act.    It  requires  the  court  to  be  in  ses- 

3  Bar.  1601.  gion.'  Lord  Mansfield,  in  Swann  v.  Broome,  tells  us  "  it  is 
impossible  for  the  court  to  sit  on  a  Sunday."  ^  Some  of  these 
return  days,"  says  Tidd.  106,  speaking  of  the  return  days  of 
the  English  Terms,  "  happen  on  a  Sunday,  and  evidently, 
when  writs  were  foi;mal,  courts  did  actually  sit  on  that  day ; 
but  that  practice  having  been  long  disused,  it  is  now  holden, 
that  an  appearance  cannot  be  entered,  nor  any  judicial  act 
done,  or  supposed  to  be  done,  in  the  court  until  Monday."  Is 
not  an  appearance  as  much  a  ministerial  act  as  receiving  a 
verdict?  Perhaps  more  so.  For  it,  the  constructive  pres- 
ence of  the  court  is  sufficient  For  the  reception  of  a  ver- 
dict, the  court  must  be  actually  present. 

When  the  jury  present  themselves  in  their  box  to  deliver 
their  verdict,  the  plaintiff  has  a  rightj  before  it  is  pronounced, 
to  submit  to  a  non-suit.  This,  technically,  is  the  judgment 
of  the  court,  and  supposes  the  court  to  judicially  pass  on  the 
matter.  A  non-suit  ordered  on  Sunday  f  How  can  that  be 
excused  ?  Again,  when  the  jury  present  themselves  to  ren- 
der their  verdict,  they  may,  in  the  discretion  of  the  court,  be 
polled.  This  one  would  think  was  a  judicial  act  So,  too, 
a  verdict  is  not  always  right,  as  written  by  the  jury.  The 
Judge  has  the  right,  and  it  is  his  duty  to  order  it  corrected. 
Is  not  this  a  judicial  act  ? 

But  the  reception  of  a  verdict  on  Sunday  leads  io  this 
ugly  state  of  things.  The  court  must  be  adjourned  on  Sat- 
urday evening,  if  the  jury  are  to  be  kept  together,  and  their 
verdict  to  be  received  as  soon  as  they  may  agree  j  when  they 
do  agree,  if  it  be  mid-day  of  Sunday,  the  Judge,  the  clerk, 
sherifT  and  attorneys  are  to  be  dragged  from  the  Church  to 
the  Court  House ;  and  as  the  people  retire  from  the  house  of 
prayer,  they  are  to  hear  the  sneriff  proclaiming  the  adjourn- 
ment, until  Monday  morning  10  o'clock.  Such  a  spectacle 
has  never  been  heretofore  witnessed  in  South  Carolina,  and 

2BRy,Si3S.  I  hope  never  will.  Since  Shaw  v.  MGombs,  it  has  been 
considered  settled  and  established  as  law  in  tl^is  State,  that  a 
verdict  delivered  in  on  Sunday  morning,  after  the  expiration 
of  the  12th  hour,  is  void.  It  is  true^  however,  in  that  case, 
thut  the  term  of  the  court  bad  expired,  and  hence  the  deci- 
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sion,  as  Tar  as  stated,  is  not  necessaril7  binding  on  ns ;  bnt   Covrt  or 
still  the  Judges  did  not  seem  to  regard  that  in  the  decision ;  ^  e»»om. 
and  after  an  acquiescence  of  forty  years,  it  is  better  to  abide  ^     ^ 
by  even  a  dictufn  on  a  point  of  practice,  and  which  has  ope-      ^^ 
rated  taell  e^umghy  rather  than  to  unsettle  it  by  a  new  rule     EngUsK:. 
of  uncertain  operation. 

But  it  is  said,  it  is  a  necessary  work,  inasmuch  as  the  jury 
would  be  kept  together  all  sunday,  when  a  few  momenta 
might  relieve  them.  If  this  were  true,  I  might,  and  would, 
go  a  great  way  to  discbarge  the  jury.  But  there  is  nothing  .  q  ^ 
whatever  in  it  The  Act  of  the  legislature  of  1818,  when^****jj|^^^ 
read  and  understood,  in  the  plain  sense  of  the  words  used; 
removes  Che  whole  difficulty.  The  preamble  sets  out  the 
mischief,  which  was,  that  as  jurors  in  Charleston  were  em*- 

Sannelied  for  one  week,  when  the  term  was  of  several  weeks 
nration,  and  in  consequence  of  it,  many  causes  of  litigated 
and  important  nature,  commenced  and  not  determined*  with- 
in the  term,  prove  to  be  mistrials ;  to  remedy  it,  it  was  there* 
fore  enacted  in  the  first  section,  '*  that  any  jury  in  Charles- 
ton district  which  shall  be  hereafter  impannelled,  and  charged 
with  the  trial  of  any  issue,  civil  or  criminal,  whoee  term  of 
one  week  shall  terminate  or  expire  before  the  final  decision  of 
such  issue,  such  jury  shall  not  be  discharged,  as  heretofore, 
but  it  shall  and  may  be  lawful  for  the  presiding  Judge  to  ad- 
journ the  said  yarr  to  the  ensuing  week,  in  like  manner  as 
juries  are  adjourned  from  day  to  day ;  and  such  juries  shall 
duly  attend  at  the  time  to  which  they  are  so  adjourned,  and 
resume  the  consideration  of  such  issue,  until  such  jury  shall 
have,finally  made  up  their  verdict;  and  dispo^ed'of  such  is- 
sue, or  shall  otherwise  be  lawfully  discharged  from  the  con-  . 
sideration  thereof,  any  law,  custom  or  usage,  to  the  contrary 
thereof  in  anywise  notwitnstanding.''  In  the  second  section j 
it  is  provided,  ''  that  any  juror  composing  such  jury,  as  shall 
be  so  adjourned,  as  aforesaid,  who  shall  refuse  or  neglect  to  at^ 
tend  at  the  time  and  place  to  which  he  shall  be  so  adjourned,, 
in  conformity  with  this  Act,  shall  be  subject  to  the  same  painsj 
forfeitures  and  penalties,  as  by  the  laws  of  this  State  are  usu^- 
ally  imposed  upon  iurors  who  shall  make  default."  The 
third  section  extends  these  provisions  to  all  parts  of  the- 
State  where  courts  sit  for  more  than  one  week. 

The  reading  of  this  Act  is  so  plain,  that  I  confess,  were  i^ 
not  that  my  brothers  have  come  to  a  different  conclusion,  I 
would  say,  there  could  be  no  doubt,  that  when  the  jury  could 
not  agree  before  12  o'clock  of  Saturday  evening,  they  must 
be  adjourned  over  until  Monday  morning,  10  A.  M.  and  then 
resume  the  consideration  of  the  case.  Th^  words  certainlv 
mean  ihatj  and  wdhing  else.  It  has,  however,  been  argued, 
that  this  construction  would  not  do  to  be  adopted  after  the 
jury  ^have  been  charged  with  a  case ;  then,  it  is  said,  they 
64 
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must  be  kept  togeiher  uatil  they  agree.  To  diis  I  ansirar, 
the  legislature  conteoiplaled  that  very  case.  For  they  speak 
of  a  jury  '^charged  with  the  trial  of  any  issu^  ciTil  or  criBii« 
nal|  whose  term  of  one  week  shall  terminate  os  expire  bdToro 
the  final  decision  of  stich  issue ;"  in  such  a  t»se  they  baTo 
directed  that  they  shall  be  ^'adjourned,"  ''shall  attend,''  ''shall 
i68ume  the  consideratiott  of  sudi  issue ;"  and  after  being  ad- 
journed, if  they  shall  fail  to  attend  at  the  time  and  place  to 
vhich  tfiey  shall  be  acyourned,  they  shall  be  liable  to  penal- 
ties, d&o.  [t  is  plain,  from  such  words,  that  the  legislature 
knew  what  they  were  speaking  about,  and  that  they  intend- 
ed, in  oFery  case  where  the  jury  could  not  agree,  within  the 
week;  that  is  before  midnight  of  Saturday,  they  should  be 
adjourned  beyond  Sunday.  No  doubt  thev  weigned  the  evil 
pf  allowing  a  jury,  after  they  were  charged,  to  separate,  vith 
that  of  Ireeping  12  citizens,  many  of  whom  are  bnsbandv, 
shut  up,  separated  from  their  wives  and  children,  and  kept 
from  their  religious  duties  on  Sunday ;  and  no  doubt  it  was 
regarded  as  the  less  evil,  to  allow  them  to  return  to  their 
homes,  attend  to  their  household  duties,  mingle  in  the  wor- 
ship of  our  common  Father,  on  the  Sunday,  and  then  return 
on  Monday,  refreshed  and  calmed  from  the  angry  discnssioas 
of  Saturday,  in  the  jury  room,  to  the  consideration  of  the 
eause.  In  this  view  of  the  matter,  I  fully  concur.  For  oo^ 
I  can  say,  I  have  much  less  fear  of  a  jury  being  tampeiea 
withf  when  allowed  to  separate,  under  proper  instruotions 
from  the  court,  than  when  they  are  cag^  and  shut  up  like 
wild  beasts,  to  force  an  agreement.  Tell  jurymen  m  the 
presence  of  the  crowd  in  the  court  room,  that  thev  are  to 
suffer  no  one  to  sMak  to  them  on  the  case,  while  they  are 
allowed  to  separate;  and  if  any  one  does,  to  report  him  to 
the  court,  and  I  think  no  one  ever  will  make  an  attempt  to 
violate  such  instructions. «  An  experience  of  more  than  thir- 
ty years  does  not  enable  me  to  point  out  a  single  instance  of 
abuse  under  such  cireumstaoces.  The  fault  ot  our  judieial 
administration,  is  in  treating  iuronr  with  too  little  considera* 
tion.  Let  them  understand  that  they  are  regarded  as  gen- 
tlemen, and  treat  them  accordingly,  and  I  scarcely  ever  have 
a  fault  to  find  with  them.  Be  these  considerations,  however, 
as  they  may,  and  even  if  I  doubted  the  wisdom  of  the  en- 
iaotment,  I  woidd  not  dare  to  set  up  my  notions  against 
iihe  Act  JSa  ks  wripia  is  cfnough  for  me.  But  it  is  said, 
it  was  discretionary  with  the  Judge  to  adjourn  the  jury,  or 
keep  them  together.  The  words  are,  "  it  shall  and  may  be 
iawBuL^'  When  they  are  used  in  an  Act,  they  are  equiva- 
lent 10  a  eommand.  In  this  case,  however,  they  constitute 
IheionAy  authority  of  the  Judge  to  ke^  the  jury.  JB^ors 
tie  vwae  bound  to  discharge  them  at  12  o'clock  Saturday  era* 
Cling ;  no/Wi  he  may  ad^^Mini  them  over  to  the  next  weak. 
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With  these  views  of  the  Act  of  1818,  it  is  to  my  mind,  plain^ 
that  there  was  no  necessity  to  receive  the  verdict  on  Sunday,, 
and  keeping  the  jury  one  moment  after  12  o'clock  Saturday 
night,  was  a  violation  of  the  Act. 

It  has  been  suggested,  that  if  the  jury  driiberated  after  12; 
and  the  verdict  was  the  result  of  that,  that  then  such  delib- 
eration and  rendition  would  make  it  jndioial  and  void.  It 
is  true,  the  verdict  was  delivered  quarter  past  12,  and  it  may 
be  there  was  not  much  deliberation  in  the  15  minutes,  yet  I 
apprehend  we  have  no  right  to  make  such  inquiry.  The 
verdict,  when  rendered,  is,  in  law,  regarded  as  the  conclu- 
sion of  the  jury,  at  that  moment ;  and  hence,  according  to 
the  reasoning  suggested  by  those  in  &vor  of  this  verdict,  it 
cohld  not  be  supported. 

I  regret,  that  while  other  States  have  passed  laws  to  se-  petty  t.  Gtm- 
cure  the  observance  of  Sunday,  we  should  m  any  way  trench  \j,  Law  R». 
upon  it    If  I  kj^w  myself,  I  have  no  Phrarasaical  notions,  ^j^>  ^^ 
which  would  reHrse  the  object  of  the  Sabbath,  in  making  f^^'/^^b- 
man  for  it,  instead  of  holding  it  to  be  for  man.    Still  its  duesior  y.  'Abbott, 
observance  as  a  day  of  wotsbip  and  rest^  is  of  «>  otiDh  im-  ^n^?^^*^* 
portance  to  mprals,  and  to  the  health  and  happiness  of  naan,  ^^STiis. 
that  I  would  do  nothing  calculated  in  the  slightest  degree, 
lo  diminish  a  due  observance  of  it    I  fear  this  decision  will 
Imve  that  aflbet 
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Bulks seUled in  Petf  ▼. Bally  IsiBiob  Eq.  41&, 

Isi  In  no  case  whftterer  ^frill  an  appeal  lie  direetly  from  any  Ciitmii 
Court  of  Law  or  Eqtuiy,  to  all  the  Jndges  assembled  as  a  Court  of  Brrorp. 

2nd.  No  oause  shall  be  placed  6n  the  docket  of  the  Court  of  Errors,  un* 
less  by  the  order  of  the  Appeal  Court  in  which  the  cause  was  heard  or 
opened. 

Srd.  No  application  will  be  entertained  by  either  Court,  by  petition  or 
otherwise,  nor  will  argument  be  heard  on  any  motion  for  sending  a  cause 
to  the  Court  of  Errors,  after  judgment  rendered. 

4th.  In  eyery  case,  the  Court  requiringtheassemblingof  aCourt  of  Ei^ 
rors,  shall,  so  far  as  practicable,  (unless  aJl  questions  and  matters  inyolyed 
in  tiie  cause  be  referred  to  the  said  Court,)  specify  the  particular  ques- 
tions and  points  of  law  on  which  it  may  desire  the  judgment  of  that  Court. 
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ACCEPTANCE- 

1.  "Whem  it  was  proved  that  a  franchifle  had  been  granted  lij  the  State  to  the  ez« 
ecatbn  of  W.  deceaeed,  in  trust  for  the  separate  use  of  his  daughter ;  that  the 
ddendant  was,  at  the  time  of  the  grant,  the  only  qualified  ezeeutriz,  and  was 
still  so;  and  that  frran  that  time  until  the  commencement  of  the  suit,  the  eest/id 
gue  intd  and  her  husband  were  in  the  possession  and  enjoyment  of  (he  frdn- 
chise,  consistent  with  and  acooiding  to  the ^teims  of  the  grant,  this  was  kdd  tp 
be  Buf&cient  eridenoe  of  the  acceptance  of  the  grant  by  the  defendant,  to  sup* 
port  a  yerdict  sArming  her  acceptance. — Qtrkr,  Wilkie. 969 

S,  The  acceptance  of  a  grant  by  Act  of  the  Legislature,  must  be  presumed  until 
the  oontraiy  be  proved...  «^ •^....<..«;.^...,..«.^..    i&» 

ACCESSABT. 
ACCOMPLICE, 

Vide  EmdencCf  11. 

ACCOUNT,  BOOKS  OP 

1.  If  account  books  offered  in  evidence  are  so  kept  as  to  be  inteUigible,  there  is  no 
reason  why  they  should  not  be  equally  admissible  whether  kept  l^y  double  or 
single  entries,  or  by  setting  apart  a  page  or  part  of  a  page,  for  each  customer, 
and  exhibiting  in  one  view  the  whole  account — VMmer  t.  Chdaden, 193 

a.  To  make  an  account  book  evidence,  all  that  our  cases  seem  to  require,  are  that 
the  book  be  regularly  kept,  and  that  it  be  the  book  of  original  entries.  The 
evidence  offered  must  not  be  loose  memoranda,  not  a  book  into  which  the 
chaiges  have  been  .transferred  i^om  some  other  book,  but  llie  book  in  which 
the  entries  4upe  made  cotemporaneously  with  the  facts  which  they  record.'. Jft. 

ACKNOWLEDGMENTS. 

Vide  Svidenee,  6,    Partners,  9L 
11/   . 

ACTION. 

Tide  FyaMd,  1.    Joint  Tauutt,  1.    PUaUng,  3.    Motor  and  Qmmsaoner,  3. 

ACTION  OK  THB  CASE. 

1,  In  an  action  on  the  caae,  a  tecoreiy  cannot  be  Hadonacontnaeijioaatliiiriigrto 
charge  a  donnant  partner  with  a  debt  of  the  ixm.—Mov>ryy  Seknier, 60 

ADMISSIONS.  / 

I 

1.  B.  administrator  of  J.  B.  (deed.)  who  was  the  executor  of  W.  B.  (deed.)  admit*  i 

led  m  stating  his  accounts  before  tiie  ordinary,  that  &  legacy  left  by  the  will  of  ' 
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W.  B.  to  hu  MB,  waa  ftdebt  due  bjrfaUi  intestate,  end  a  lum  nifBeieat,  of  the 
eeieCe,  vas  left  in  his  hands  to  payit.    This  was  held  to  be  sufficient  to  diai^e 

him  as  administrator,  with  its  payment  at  law. — BMekanan  ▼.  Buekamm. 

%  The  Statute  of  limitation*  began  to  run  tnm  suoh  settlement  belbre  the  ordinary, 
and  the  defendant  having  contfnualljr  adaaitled  the  debt,  to  a  shoiC  time  belbie 
actimii  it  was  held  that  such  admissions  preTsnted  Its  operation. A. 

AI^YIRSfi  POSSESSION. 

Vide  Pmutim,  1,  SL 
AGENT. 

AGBBBMENT. 

^  ^    Vide  iVvMvijTJwa^  4^  5». 

AIBBB  AND  ABBTTOE. 

Vide  MndUimeiU,  3. 


t»  A  tsial  ovdered  of  a  dave  after  tw6  mistrials,  is  not  a  subject  of  appeal,  until  the 
laialbehad.— £aw<T.  I>wtf 47 

91  CknereUyana^MaldiDesnotUefitmiaJudge'sordsreidefinf  orreftttinga  new 
trialinthecaseofasIaTeconTictedef  acrime,. 3. 

Vide  CsiUemft,  4.    SujpenedioSf  I.    Cftngy,  Brnf/U  ^  1. 

ABBBST. 

1.  If  a  defendant  resist  aik  arrest,  then  there  must  be  somocoipoml  touching  of  his 
body,  to  make  the  arrest  complete.  But  if  the  defendant  submit,  there  is  no 
neeessity  to  touch  his  body.— ilfeOucfam  t.  Ande^ 1 

AB80N. 
^  itfSIGNBB. 

^  Vide  MiuUr  emd  OmimisiMM^,.  9.    7>M«r,  !• 

ATXAGHMSNT. 

I.  A  domestic  attachment  issued  by  amagistiute  ftrthesum  of  fifty-six  doDarSi. 
and  leried  upon  the  goods  of  a  defbidant  who  was  out  of  the  State,  was  set 
aside  in  feTor  of  a  fi»reign  attachment  issued  lihe  day  after  against  the  same 
defendant;  the  levy  was  adjudged  to  he  Toid^  and  the  goods  held  to  be  lev^ablr 
und^  the  foreign  attachment.T-I«^iM2ai»  ▼  Ajc^oU^ •...» 890 

9L  Third  persons,  garnishees  or  creditors,  cannot  take  adTantago  of  any  irregulaxi- 
^inissuingorsueinganattachmentj— 3MeC.,.9Ol:a|idd0. A 

S.  Although  a  domestic  attachment  be  good,  its  levy  will  not  prevent  a  levy  of  n. 
ftireign  attachment,  subsequently  issued,  on  the  same  property*  The  subse- 
quent levy  will  constitute  a  subsequent  lien.  Such  a  case  is  not  one  in  which 
an  attachment  cannot  be  levied 4.... A. 

4.  When  a  ftmd  is  recovered  in  a  Court  of  general  or  limited  jurisdiction,  and  is 
actually  or  con8tructive)|y  in  Court,  and  is  to  be  paid  over  by  ita  mandate,  it  in 
nocihesubjectof levy...; ..; JIu 


INDEX.  B3d 

ATTACHMEKT  FOB  CONTEMiPT. 

Vide  Coniem§iit  3,  4. 

ATTOBNMBKT. 

Vidft  LtrnMard  emd  TmaiU,  3. 

ATTORNBT. 

Tide  QmUmplt  i,  9.    Costs,  4. 

BILLS  OV  EXCHANGE  AND  FBOMISSOBT  NOTES. 

1.  M.  to  whom  or  bearer  6*8.  note  was  payable,  being  about  to  negotiate  it  ta  J.  ia 
ofder  to  indnoe  him  to  take  it,  wrote  hla  name  ai  maker,— Adtf  that  it  waa  a 
good  note  to  bearer,  and  that  M.  was  liable  to  pay  ii.'^Devore  y.  Mundy •    15 

d.  Where  a  promissory  note  is  endorsed  by  an  agent  or  attorney  in  the  nane  of  hdi 
piincipal,  under  an  authority  to  endorse  notes,  that  is  not  a  sufficient  avtherity 
for  him  to  receiye  notioe  of  the  dishonor  of  the  note ;  for  an  authority  to  endorse 
does  ftot  inelnde  an  authority  to  receive  notice  of  dishonor.  Vide  Sttnj  <m. 
Prvm,  Notes,  wc^O^^Valk  ▼.  CfaiUard 99 

Vide  Promim,  1,  3, 4^  5^  6.    Prinapo^  amd  Sturetjf,  1,    fVaud,  L    ikmagcs,  1. 

BOND. 

Vide  Master  and  Cdrnmisstfiner,  1, 3. 

GABBIER. 

I.  To  exempt  himself  teom  liability,  the  carrier  must  show  that  the  damage  prtH 
oeeded  fiom  some  cause  which  was  within  the  exceptions  to  liis  general 
liability.— OimfmiT.i^icA 168 

Vide  PrinapalandAgant^  IL 

CASES  QUESTIONED. 

1.  The  ease  of  Chddes  r,  Simpson  4^  Morrison^  in  9  Bay,.533|  qyiestioned.— JIRgipttt 
T.  Finnefi ^. «... S90 

Sl  The  ease  of  Edson  v,  Davis,  I  MeCord,  J^,approTedof,  and  that  of'  Bafino^ir. 
M'Gee,  3  McCprd,  453,  questioned.— JHurroy  ▼  Stefi^ens 368 

3.  Case  of  MeCombs  t.  Shaw,  in  3  Bay,  333,  examined,  and  the  report  of  it  eoBieet- 
ad.— J5ri220r  T.  EngHtih ...'. .« ^  .^.^a^.^...**. 

CASES  APPBOVED. 

Vide  Cases  <^aeaiumed,  %. 

CHALLENGE. 

Vide  Slaves,  1. 

CMABLESTON. 

Vide  CUy  CouncUof  CSuurkOffn,  1, 3, %. 

CITY  COUNCIL  OF  0HABLB8TON. 

li  A  bond  held  by  one  living  within  the  corporate  limits  of  Charleston  is  subject  to* 
taxation  by  the  City  Council,  though  the  obligor  resides  out  of  the  city;  and  it 
ia  not  objectionable  that  the  tax  should  be  imposed  in  easev  where  the  obligor 


• 
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IB  solvent,  and  that  this  quMtion  ahoiild  be  lefc  to  be  detenuined  by  flie  boMer 
oith9h(md.^SUUer,  Tka  CUy  Ckmnca  of  CharksUm • 817 

3.  An  Ordinance  of  tbe  City  Council  of  Charleston,  imposing  a  penalty  upon  re- 
tail gjocen  for  having  spirituous  liquors  on  their  premises,  without  a  Ueense 
to  retail  th^  same,  is  not  in  derogation  of  the  "  conlmoo  rights'*  of  the  citizeiif 
but  a  legal  restnunt  imposed  on  a  ftw  for  the  benefit  of  the  many,  and  within 
the  powers  delegated  to  the  Council,  by  the  Charter  of  the  City. — Ciiff  OmtuM 
Y.  Ahrens 941 

3.  Although  if  Congresa  pass  a  law  authorizing  the  importation  of  any  axtide  of 
commerce  on  payment  of  a  duty,  or  even  without,  bo  State  can  paas  a  law 
prohibiting  the  importation,  yet  as  soon  as  the  article  ceases  to  be  a  part  of  the 
foreign  commerce  of  the  country,  and  passes  inio  the  hands  of  the  retailer 
or  consumer,  it  becomes  a  part  of  the  property  of  the  citizens  of  the  State,  and 
subject  to  the  laws  of  the  State ;  therefore  an  Ordinance  of  the  City  Council 
of  Charleston,  forbidding  spirituous  liquors,  in  the  hands  of.  the  retailer  or  con- 
sumer, to  be  kept  in  certain  places,  is  not  an  interference  with  the  power  of 
Congress  to  regulate  trade . ., Jft. 

4  The  Ordinance  of  the  City  Council  of  Charleston,  entitled  "  An  Ordinance  to 
prevent  the  establishment  of  any  new  burial  grounds  within  the  limits  of  the 
City,"  is  both  constitutional  and  within  the  powers  granted  to  them  by  the 
City  charter.— Octy  Owno^  v.  Baptisi  Ckmt€h 306 

5.  If  the  power  exists  in  the  City  Council  to  pass  an  Ordinance,  the  eooft  has  no 
jurisdiction  to  control  its  discretion  in  the  exercise  of  it,  provided  it  be  exer- 
cised consistently  with  the  laws  and  the  constitution  of  the  State :  nor  is  it 
necessary  to  the  existence  of  the  power,  that  there  be  a  present  occasion  for 
its  exercise.  It  is  sufficient  that  a  future  occasion  may  demand  it  The  pro- 
vince of  the  eourt  is  merely  to  declare  whether  the  power  is  granted 3* 

6.  If  an  Ordinance  be  exceptionable  on  these  grounds,  an  appeal  against  its  en- 
forcement, lies  only  to  the  corporators 3' 

7.  The  power  which  enacted  an  Ordinance  may  repeal  it,  unless  the  rights  or  privi- 
leges it  conferred  might  be  claimed  in  the  nature  of  a  contract it. 

8*  In  a  summary  process  under  the  ordinance  of  the  city  of  Charleston,  against 
:  loitering,  in .  describing  the  negroes  it  is  not  necessary  to  set  forth  either  the 
•ex  of  the  negroes  or  their  names,  or  the  names  of  their  owners. — CUf  QmncQ  v. 
'  .SeOa ', 319 

CLERGY,  BENEFIT  OF. 

1.  The  Court  of  Appeals  may  give  judgment  after  dismissal  of  an  appeal  in  ease 
of  felony;  and  this,  although  the  appeal  has  been  abandoned  and  benefit  of 
dergy prayed. — Stater.  SuUHffe 319 

%  Where  the  indictment  charges  the  burning  of  aAintse,  benefit  of  clergy  is  not  ta- 
ken away  by  the  statutes  which  take  it  from  the  burning  of  a  diodimg  koute, 
4>r  bam  havmg  com  or  grain  In  it A 

glere: 

Vide  Outs,  4,  t^ 

COLLATERAL  UNDERTAKING. 

Vide  JVwkfo,  iSaWv/e  0/,  1, 9^  3. 

COMMISSIONERS  OF  ROADS. 

Ti^e  Nmjomder,  1. 
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COMMON  LAW. 

Vide  Slaves,  3, 

CONFESSIONS. 

Vide  Evidence^  16L 

CONGRBSS. 

YiAt  CUyCmucU of  C»arUston,Z. 

CONSIDEBATION. 

Vide  Frantix,  Statute  of,  X 

CONSPIBACY. 

Vide  Evidence,  13, 14. 

CONSTITTTIONAL  QUESTIONS. 

Yidfe  OmH  of  Appeali,  1. 

CONSTRUCTION. 

1.  The  law  will  neTer,  by  any  construction,  advance  a  private  to  the  dealtrucdon  of 
a  public  interest;  but,  on  the  contrary,  will  advance  flie  public  interest,  as  &r  as 
it  is  possible,  though  it  be  to  the  prejudice  of  a  private  one. — CUy  CowncU  v.  Bap- 
ttClKfc* 906 

YidtDeedl.i 

CONTEMPT. 

1.  The  ooQTt  refiifled  to  strike  from  the  docket  an  appeal  from  the  decision  of  the 
Circuit  Judge,  imposing  a  fine,  aAer  rale  served  to  shew  eause,  upon  an  attorney 
of  the  court  for  contempt,  although  the  fine  had  not  yet>>een  paid. — SUUe  v.  Hunt  923 

S.  The  Judge  not  only  has  power  to  fine  for  a  contempt  committed  by  an  attorney 
in  the  use  of  improper  expressions  towards  another  attorney,  in  the  argument  of 
a^causein  the  presence  of  the  court,  but  also  he  may,  or  not,  in  the  exercise  of  his 
Ugal  discretion,  use  that  power,  and  the  punishment  following  its  use  is  altogeth* 
er  discretionary  with  him Jb, 

3.  Extraordinary  cases  may  occur,  in  which  the  court  might  hold  that  the  power 
to  attach  for  a  supposed  contempt  had  been  improperly  used ;  but  where  the 
contempt  is  palpable,  and  where  the  defendant  in  contempt,  without  apologyi 
puts  himself  in  the  attitude  of  justification  throughout,  these  &cts  do  not  af* 
ford  a  ease  for  the  interfoienoeof  the  court Jb» 

4  Every  court  has  the  power  to  fine  for  contempt,  but  notwithstanding  this  undeni- 
able power,  still  whenever  it  is  exercised,  every  dtizen  has  the  right  to  appeal . .     i&. 

5.  The  provisioo  of  the  Aet  of  1811,  that  no  one  shall  be  imprisoned  without  a 
hearing,  venders  the  proceeding  by  rale  proper  in  all  cases  of  contempt  of  cout    B* 

CONTINUANCE. 

Vide  Practieef  1, 

CONTRACT. 

1.  The  rale  with  regard  to  a  written  contract  is,  that  the  obligatoiy  part  of  it,  what 
the  party  undertook  to  do  or  perfonq,  shall  not  be  varied  by  parol  evidence.  But 
the  date  is  no  part  of  the  contract.  A  deed  is  no  deed  until  it  is  delivered ;  and  if 


the  time  of  deliver/  be  importanty  the  true  tkne  may  be  ahown,  although  it  may  be 
different  from  that'aet  ont  in  the  writing,  without  a  violation  of  any  legal  prinei- 
ple.— JlfcOocibni  t.  Andeff ; c .      1 

CONVEYANCE. 

Vide  J^^rawr  Rtbavery^fL 

COSTS. 

1.  A  public  officer,  against  whom,  Ibr  any  offidal  aet^  a  prohibitioD  may  be  sought 
is  not  liable  for  die  costs  of  the  motion,  or  of  any  pcooesding  which  may  ensue*— 
State  r.  Jerveif 4 dOi 

9.  Upon  suggestion  filed,  issue  joi&ed,  trial  and  verdiet,  aAer  reeoyery  upon  a  she* 
riff's  official  bond,  costs  are  to  be  taxed  as  of  right,  by  the  officersof  Court— jRsv- 
e0T.  MuUigan. 319 

3.  A  suggestion  well  supplies  the  plaoe  of  a  dedoration  in  an  on&iary  case A 

4.  When  a  suggestion  against  the  sheriff  and  his  sureties  is  tried,  the  clerk,  in  the 
taxation  of  costs,  is  not  entitled  to  fifty  cents  for  "  notice ;"  nor  is  the  attorney 
entitled  to  (bur  dollars  for  "  notice."  For  the  "thirty  day  rule,"  required  to  be 
senred  upon  the  defisndants,  the  attorney  is  entitled  to  two  dollars A 

5.  The  court  <29ii^<ed  whether  the  clerk  was  not  premature  in  taxing  oostaiSoff  entering 
"satis&ction,"  before  it  vas  ascertained  whether  satis&ction  had  been  lendesed 

an  the  case... ^ , r •••    A 

Vide  Pfimafaiimd  BaU,  1. 

COURT, 
COTJET  OF  APPEALS. 

1.  It  is  for  the  Appesl  Court,  in  which  the  cause  ii  heard  or  opened,  to  detBrmina 
whether  there  is  a  constitutional  question  inTolved  in  the  case. — CUf  CouncU  t. 
AMmu ail 

Yid»  CkrgytBm^effU 

CREDITORS. 
DAMAGES. 

1.  In  an  action  for  a  deceit  in  firaudulently  transferring  and  representing  m  unpaid,      ' 
a  note-  which  had  been  paid,  the  Court  held,  that  the  jury  might  well  find  the 
amount  of  the  note,  with  interest,  as  the  measure  of  damages.^— iS^iiln  r.  Bn^iA . .    34 

3.  Where  the  defendant  gaye  the  jury  no  means  to  detennine  as  to  his  pecuniary 
condition,  the  Court  will  not  disturb  their  Terdict  on  the  ground  of  eioeestve 
damages.— CSsfMAtfrt  T.  Cerradiw ...» 4St 

DATE. 

Tide  Ofntrad,  I. 

DECEIT. 

Vide  S^aud^  1.  Damaget,  1.  Prindpdl and  AgaUfiL 
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DBCLABATION. 

Vide  C^  3. 
DEGLAEAJIONS. 

DBCBBB. 

f  Vide  Judge^  h 

DBBD. 

1.  The  d^  of  eonreyance  ifsored  **  one  squaie  wt»,  containim  my  fkmily  bo* 
rial  ground,"  without  defining  the  precise  spot  by  lines  and  boundaries,  but 
before  its  execution,  the  parties  had  agreed  upoir  and  marittd  out  the  spaep 
which  was  to  be  considered  the  graTeyard:  the  Court  hM  that  the  Circuit 
Judge  had  correctly  chaiiged  the  jory  that  Ibey  mi^l  eonsader  the  space  thus 
marked  out  as  the  location  agreed  upon  by  the  parties,  although  it  was  ftand 
to  contain  a  little  more  than  the  square  acre. — JUiHUM  ▼.  Jkf  Bride 90ft 

8.  When  the  intention  of  the  parties  ia  aseeituined,  the  rule  that  the  deed  should  be 
coDstrued  most  strongly  against  the  grantor,  ia  subsenrient  to  that.. .  • •    ih 

Vide  OntpraUf  1.    Etidence^  6.    Prenuttp(ia»i  6^  7, 

DBLIVEBT. 

1.  Where  it  was  obvious  that  the  parties  to  a  sealed  note  or  obligatioa,  exeented  it 
and  left  it  in  the  hands  ol  the  principal  obligor,  to  be  delivered  to  the  obligee 
only  on  condition  that  he  would  discount  it,  and  the  obligee  had  refused  to  do 
ao— the  Court  hdd  that  there  had  been  no  delivery  to  him,  either  actual  or  con* 
structive;  asd  that  to  an  action  brought  on  the  note  in  his  name,  either  for 
his  own  benefit,  or  for  that  of  any  other  person,  the  plea  of  n^fi  ttt  fadwm  waa 
a  good  defence.— JSroMbv.  Bobo • .• •»• ••••    38 

DEMAND. 

Vide  Promm,^  6. 
DENIAL. 

DISCOUNT. 

1.  Plaintiff,  aa,assignea,  sued  defendant  asmakerof  a  piomisfaijpnols,  whiehwaa 
past  due  before  it  was  trans&ned,  and  defendant  clumed  to  be  erediled  with  the. 
amount  of  a  note  which  the  assignor  had  given  to  a,  third  person,  (whieh  waa  also 
past  due  when  del^ndant'a  note  was  assigned  to  the  pUintiff,)  and  whieh  defends 
ant  had  agreed  to  pay  as  part  of  the  note  sued  on  $  the  Court  hdd  that  the  Juiy 
were  properly  instrocfcad  to  allow  the  discount,  if  defendant  had  assumed  to  pay  thin 
aole,  and  hi^i  beenexchisiFely  looked  to  and  bound  to  pay  it^— QiMeftMMi  v. 
MBfer.«»... «.. 985 

DISTRIBUTEE. 

Tide  .^VrsMr  i2dfl0V«fy|9l 

DOBMANT  PABTNEB. 

Vide  AOiim  nn  tJU  CaHf  U 
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DOWBE. 

Vide  Jidgmenlf  1* 

ENDORSEE. 

r 

Vide  indorsee, 

ENDORSEMENT. 

Vide  IndoraemenL 

ESCAPE. 

1.  The  sheriff  may  suffer  a  prisoner  arrested  on  mesne  process  to  go  at  large,  with- 
out being  liable  Ibr  an  escape,  but  the  bail  bond  is  the  oiily  sufficient  excuse  which 
he  c^  hare  for  not  bringing  in  the  body  at  the  return  of  the  writ  Cook  r.  Irva^,  904 

ESTATE  IN  REMAINDER. 

Vide  Pftmimption,  6. 

EVIDENCE. 

1.  Evidence  as  to  the  reputation  of  a  woman,  acquired  after  the  commencement  of 
an  action  brought  by  her  on  a  promise  to  marry, — ^held  to  be  inadmissible  for.  the 
defence. — Capehart  y.  Carradine ..« 48 

2.  In  an  action  on  a  promise  to  many,  if  the  defendant,  in  mitigation  of  damages, 
attempt  to  show  the  general  bad  character  of  the  plaintiff,  he  will  be  held  to 
show,  not  the  fact  that  there  are  reports  injurious  to  her  character,  but  a  reason- 
able or  a  good  foundation  for  such  reports ;.  and  also  that  he  was  ignorant  of 
her  character  when  he  made  the  promise R*' 

3.  The  Court  will  not  undertake  to  control  a  jury  where  there  was  eridence  on  tho 
question  submitted  to  them,  although  that  evidence  was  not  so  satis&ctory  as  it 
mighthaye  been.— iNcAardls9f» y.  Provad '. 57 

4.  AH  objecdons  to  tho  admissibility  of  eyidonoe  should  be  made,  if  known,  at  the 
time  the  eyidence  is  offered. 3* 

5.  The  defendant  would  haye  given  in  evidence  the  record  of  a  mortgage  executed 
to  him  by  his  brother,  although  this  was  collateral  to  the  issue,  but  it  was  kdd 
he  must  account  for  it,  by  showing  the  destruction  or  loss  of  the  original,  before  the 
secondary  proof  could  be  let  in. — Mewryr,  Schroder €9 

6.  It  is  necessary  to  prove  a  deed,  or  any  other  attested  instrument,  by  the  subscri- 
bing wimess.  The  acknowledgement  of  the  grantor  is  incompetent  evidence^ 
though  made  under  oath  in  an  answer  to  a  bill  in  Chaneery.  The  rule  is  not 
ooniined  toan  issue  between  the  immediate  parties  to  the  instrument;  but  is 
the  same  if  ikt  acknowledgement  is  offered  as  evidence  against  a  third  person, 
and  whether  it  is  the  foundation  of  the  action,  or  comes  in  collaterally,  as  part 

of  the  evidence  in  the  cause.    Vide  1  PkH  Ev,  465. — Spencer  v.  Bedford 96 

7.  The  defendant  may  prove,  by  the  subscribing  witness,  as  part  of  the  transaction, 
the  conyersation  of  the  parties  to  the  instrument,  before  or  at  the  time  of  the 
esecution,  which  may  qualify  it,  or  affisct  its  validity.  The  rule  extends  to 
any  declarations  of  the  parties  fonning  a  part  of  the  transaction,  which  ma- 
terially affect  the  act  done • 3, 

6.  The  issue  was  whether  the  consideration,  the  receipt  of  which  was  adcnowt 
edged  in  the  deed,  had  in  feet  been  paid  when  the  deed  was  executed. — When, 
for  the  plaintiff,  the  witness  answered  that  he  saw  no  money  paid,  which 
pnma  fode  felafied  the  receipt,  it  was  competent  for  the  defendant,  in  leplyi 
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to  skow»  by  the  admiBsions  of  the  parties,  that  aomething  betides  money  had , 
been  accepted  in  payment,  or,  in  any  other  way,  restore  credit  to  the  receipt. .  • .    A 

9.  Parol  eridence  offered  to  proye  the  result  of  the  trial  had  in  the  Court  of  Magis- 
trates and  Freeholders,  kdd  to  be  incompetent.— SSfa<e  t.  Green  (note) 128 

10.  On  (he  trial  of  an  indictment  for  the  miuder  of  a  slave,  evidence  to  show  that  the 
prisoner  had  but  a  short  time  before,  through  the  instrumentality  of  the  slsTe, 
piocured  the  murder  of  his  own  wife,  was  hdd  to  be  admissible,  as  supplying  an 
inducement  to  the  murder  of  the  slave,  and  indicating  the  character  of  ihe  mo- 
tive with  which  it  was  perpetrated. — StaieY.  Posey 142 

11.  Where  the  Court  perceived  sufficient  evidence  to  sustain  the  conclusion  of  the 
jury,  they  refused  to  disturb  the  verdict  on  the  ground  that  it  was  inconsistent 
in  having  affirmed  the  guilt  of  the  principal,  and  acquitted  those  chaiged  as 
accessaries  on  the  same  testimony ;  (that  of  aceompliees.) J(«. 

1%  Upon  the  trial  of  an  indictment  for  conspiracy,  when  evidence  has  been  given 
which  warrants  the  jury  to  consider  whether  the  prisoner  was  engaged  in  the 
alleged  eonspiraey,  and  had  teombmed  with  others  for  the  same  iUegal  purpose, 
any  aet  done  or  declarations  made  by  one  of  the  party,  in  pursuance  and  pro- 
motion of  the  common  object,  are  evidence  against  the  rest;  bat  what  one  ci 
the  party  may  have  said,  not  in  pursuance  of  the  plot,  cannot  be  received 
against  the  others.— Stoto  v.  JSimms 86& 

13.  When  one  party  produces  partial  evidence  of  a  conversation  with  the  other  party 
to  the  suit,  the  latter  has  a  right  to  disclose  the  whole  conversation.  But  the 
conversation  of  a  witness  with  a  ikird  person,  is  not,  in  itself  evidence  agunst 
any  party  to  the  suit.  It  becomes  evidence  only  as  it  may  affect  the  character 
and  credit  of  the  witness;  and  the  re-examination  of  the  witness  must  be  lim- 
ited to  such  inquiries  as  may  put  the  Court  in  possession  of  all  Which  may 
affect  his  charaeter  and  credit Jb^ 

14.  Althou^  there  was  evidence  of  the  co-opemdon  of  the  defendant  with  his  co- 
defendant  to  elude  the  creditors  of  the  latter  in  procuring  a  discharge  under 
the  insolvent  debtor's  act,  sufficient  to  support  a  charge  of  conspiracy  to  de- 
tain and  secrete  funds  and  efiects  of  the  co-defendant  from  the  claims  of  his 
creditors;  yet  where  the  only  eWdeaoe  that  the  defendant  had  any  such  fun<h, 
or  that  th^  had  been  deposited  with  bin,  consisted  in  the  declarations  of  his 
eo-dcfendant,  whose  unprincipled  character  was  admitted  by  all  parties,  and  who 
made  the  dedarations  under  the  strong  influences  of  resentment,  tear  and  interest, 
and  in  contsadietion  of  oireumstances;  the  fttnd  deposited  being  the  anjnu  ddio- 
Uj  the  Const  Md  the  evidence  in  support  of  the  ehaige  againstthe  defendant  to 

be  unsatisfectory,  and  ordered  a  new  trial ilu 

15.  A  denial  of  goik  is  not  excluded  by  the  terms  of  the  role  which  excludes  confes* 
sions,  nor  is  it  exdudediby  the  reason  of  the  ru^e.  The  denial  of  the  prisoner 
that  he  had  been  near  the  pla^  of  the  theft,  or  had  even  seen  the  st^en  goods, 
may  be  given  in  evidence  and  shown  to  be  untrue,  for  the  purpose  of  esta- 
blishing his  gsa^^Siai€Y.aark 311 

1$.  Though  the  prisoner  cannot  be  convicted  by  his  confession  of  a  fact  tending  to 
criminate  himself,  yet  his  statement  of  the  fact  may  be  received  in  evidence,  and 
his  knowledge  of  the  fact  may  be  connected  with  proof  of  its  existence,  so  that  his 
guilt  may  be  inferred. iS. 

17.  The  rules  of  evidence  are  directed  to  the  proof  of  the  issue  by  competent  testimo- 
ny. They  do  not  require  that  all  the  witnesses  who  may  have  been  present 
when  the  offence  was  committed,  or  who  may  be  supposed  to  possess  informa- 
tion respecting  it,  should  be  produced.  If  the  case  be  fully  proved,  the  verdict 
will  not  be  aei/iside  o&.the  suggestion  that,  if  a  certain-  witness  had  been  cal* 
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kd  ibr  the  pfofeoalkii,  he  v<M3d  or  miglit  bave  ghen  erulonce  to  show  tin 
priioiier'i  umoeence  in  Court  If  aay  doubt  arises  respecting  the  goHt  of  the 
prisoner,  from  the  ^bscnrity  whkh  rests  on  any  material  cireumstances  of  the 

olfenoe,  that  is  considered  by  the  jury Ok 

18.  The  obvious  and  secessary  condition  of  the  presumption  of  larceny,  fiom  the 
possession  of  the  article  unaccounted  foi^  is  that  it  should  have  been  stolen; 
yet  where  the  cTidence  against  the  prisoner  was  not  limited  to  the  presumption 
arising  from  possession,  and  where  the  whole  eridenoe  was  brought  to  the 
ykcw  of  the  juiy,  which  sufficiently  established  the  &a  that  the  article  was 
stolen  and  that  the  prisoner  was  the  thie^  the  Court  wiH  not  disturi>  the  ver- 
dict     A. 

Yidt  JP^grmer  Rmtmy,  h    ABeMuU,Boobof,lfL    i^ortam,  9l  i^MMMii  SL 

EXBOUTORS  AND  ADMINISTBAT0B8. 

1.  One  of  two  Adminifltrators  may  transfer  by  indocsenaMtt,  a  note  dde  their  ittte»* 
tate.— JiMriy  ▼.  €hr^iifdo% 7 

Vide AiisiusiMU,  1, S.    MaritaiRigUs,!; 

FELONY. 

FIERI  FACIA& 
FINE. 

FOBMEB  RECOVEBT. 

I.  Action  oa  the  eMe  for  oferibwiag  the  plaintiA'a  lands,  by  «lm«bM»etieM  of  n 
mill  dam.  There  had  beeaafomier  suit  bet««ctt  the  same  pssties^  and  a 
diet  rendered  for  the  plainiiffs.  The  defendant  nttempted  to  justify  llw 
uance  of  the  nuisance,  by  the  allegation  that  <he  land  waa  Ins  own  pnpsr 
freehold,  and  by  the  production  of  a  dead,  the  enstsnee  of  wfaieh  he  haanfe* 
tempted  to  prove  on  the  former  trial  The  foimer  reoovery  was  given  in  99h^ 
dence,  ^der  the  general  issue.  The  Court  AcU  that  it  eondnded  the  tills  to 
the  land,  so  ftr  as  It  was  involved  in  that  action,  and  that  Ae  defendant  havfaag 
failed  then,  to  prove  his  deed,  could  not  be  psnnitlsd  to  do  so  now,  to  defeat 
the  recoveiy  of  the  plaintiff,  for  a  eontinuanoe  of  the  same  nuisanee^— JbMi  v. 
WuUkenbt$ 50 

fL  In  Unespass  to  try  title,  a  former  recovery  against  one  of  the  distributees  of  tha 
land,  and  his  acknowledgment  in  writing  that  the  famd  in  eontioveny  was  the 
plaintiff's,  wUl  not  operate  as  a  eonveyanoe  to  the  plaintiff  of  the  shaia  tt 
the  distributee.  Even  if  k  eonld  otherwise  m  opemls,  il  cannot  when  Ihsit 
is  nothing  in  the  record  of  the  fonner  recovery  which  shows  dml  the  treopasii 
therein  complained  of  was  on  the  parcel  of  bnd  in  dispots.  The  ntmoot 
effect  of  it  weald  be  to  bar  the  distributee  faimsel(  if  ao  pleaded,  ahould  ha  al^ 
tcrwards  daim  alone.  It  wiU  not  be  a  bar  to  such  diatribotee  when  auinf 
jointly  with  his  eoHhstribntees,  nor  prevent  their  nccmring  the  whole  of  tha 
ted.--ilfevT«yv.fiK9«cf» ,,.., 
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FRANOHISB. 

Vide  AooepUKnoe^  1,3. 

FRAUD. 

1.  Aa  action  on  the  esse  for  knowingly  and  fraudulently  selling  and  representing 
ae  unpaid,  a  single  bill  which  had  been  paid,  was  held  to  have  been  properly 
brought  by  the  party  to  whom  the  bill  had  been  sold,  although  he  had  trans- 
ferred it  to  another,  by  written  assignment  without  recourse,  for  valuable  con- 
sideration. The  Court  refusing  to  look  beyond  the  plaintiff's  present  posses- 
sion of  the  bilL^i^pil»  v.  JSf^^uA 34 

S.  Sales  at  auction,  or  otherwise,  of  his  goods,  with  the  intent  to  defraud  his  cre- 
ditors out  of  the  proceeds,  is  such  a  fraud  as  the  law  contemplates,  and  will 
prevent  the  discharge  under  the  Insolvent  Debtor's  Act,  of  the  party  making 
such  sale. — fl^asuv.  VaUiUifnie 408 

3.  On  the  trial  of  a  suggestion  of  fraud,  where  defendant's  books  have  been  intro- 
duced, it  is  not  for  the  Circuit  Judge  to  instruct  the  jury  that  they  are  evidence 
to  discharge  him.    The  jury  are  to  pass  upon  their  sufficiency  for  that  purpose.   Ibr 

4b  Any  fraudulent  device,  executed,  whereby  a  creditor  is  swindled  out  of  assets  to 
which  he  is  entitled,  is  such  a  fraud  as  the  law  contemplates.  And  if  a  course 
of  cunning  trickery  is  employed  to  effect  that  object,  the  jury  have  a  right  to 
track  the  fraud  through  the  circumstanoes  which  the  perpetrator  has  sought  to 
throw  around  it,  and  to  employ  for  that  end  the  test  of  common  sense,  in  un- 
raveUing  and  weighing  the  circumstances,  well  proved,  that  may  affect  their 
judgment J& 

5.  On  the  trial  of  a  suggestion  of  fraud,  a  verdict  of  "  guilty  generally,''  where  all 
the  grounds  charge  fraud  of  the  same  character,  is  sufficient Jb, 

Vide  PteuiM^  3, 4.    Prmd^amd  Agtnl.y^ 


FRAUDS,  STATUTE  OF. 

1.  Plaintiffs,  auction  and  commission  merohants,  refused  to  deliver  goods  bought  on 
a  credit  at  their  sale,  by  a  Mrs.  Owens,  unless  defendant  would  indorse  her  note 
for  the  payment  This,  defendant  verbaDy  agreed  to  do,  and  the  goods  wer^ 
delivered  to,  and  entered  m  the  name  of  BIra.  O.  on  their  books.  Defendant 
having  foiled  to  indorse  as  agreed  upon,  plaintiffs  brought  assumpsit  against 
him.  The  court  ftdd  the  undertaking  of  defendant  to  be  merely  collateral,  and 
as  surety  for  Mrs.  O.  without  consideration,  and  within  the  Statute  of  Frauds. 
Tafiory,  Drake , 431 

3.  If  the  person  for  whose  use  goods  are  furnished,  be  liable  at  all,  any  promise  by 
a  third  person  to  pay  that  debt,  must  be  in  writing.  Ldtmd  v.  Orefftm^  1  M'C. 
100 J». 

3.  The  goods  delivered  to  the  original  purchaser,  are  the  consideration  of  his  in- 
debtedness, and  cannot  be  extended  also  into  a  conttderation  to  a  party  under- 
taking fiir  him  provisionally *... ••••     i& 

"FREE  INDIAN!" 

1.  The  ezoeptioas  in  the  Aet  of  1740  in  fevor  of  <'  free  Indians  in  anity  wkh  this 
(Government,'*  spply  to  **free  Indians,"  and  their  descendants,  domicOed  in 
this  State,  although  disoonneeted  with  any  tribe  of  Indiaas;  and  not  merely   * 
to  Indians  preserving  a  national  character,  and  m  amity  with  the  Staie*   StaU  t« 
JBSftiwia..,. 445 
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FBIT0L0U8  PLEAS. 

Vide  PkaJim^  6, 6, 7, 8^  9. 

FUN©  INCOUBT. 

Vide  AUttimaitji. 

GA.BNISHEB 

Vide  AUackmait,St. 

GEORGETOWN. 

Vide  nw»  Cmndl  af  Qearfptatm, 

GBANT.     . 

Vide  Aeaplaiue,l,S, 

I  ,  GBAVBTABD. 

Vide  Gtg  Cmmalof  C^ttrterien,  4.    Deed,!. 

t  HOLrDAT. 

Vide  Atmiay,  1,3. 

HOUSE  BURNING. 

Vide  Clergy,  ffeneJUef,9. 

HUSBAND  AND  WIFE. 

Vide  MariUdJKigUs,  1. 

IMPLIED  WABRANTT. 

Tide  Pf«nMiptiM|6. 

INDIANS. 

Vide  Free  Indians,  1. 

INDICTMENT: 

1,  In'an  indictment  against  a  white  man  as  acoessaiy  to  a  murder  committed  by  a 
•lave,  in  laying  the  crime  of  the  alave  as  principal  in  the  m^urder,  it  is  not  ne- 
cessary to  allege  that  his  offisnce  was  "contra  formam  sUttiUL" — State  t.  Poftif^  104 

I.  It  is  not  necessary  in  an  indictment  against  an  accessary  before  the  &ct  in  a  fel- 
ony, to  set  out  the  conviction  of  the  principal.  Vide  State  y.  Sims  and  State 
▼.  Crankf  pages  99  and  66  of  2  Bailey's  Reports B. 

^  Although  an  act  be  done  by  one  unknown,  yet  if  another  be  actually  or  con- 
structively present,  aiding  and  abetting,  it  may  be  laid  in  the  indictment  as  the 
act  of  the  aider  or  eheiieT.— State  r.  Green^  (note) 198 

4.  The  distinction  of  principal  in  the  first  and  second  degree  was  a  mere  distinction 
infiict,  and  is  no  longer  recognized Ibm 

5.  A  count  in  the  indictment  charged  the  murder  to  have  been  committed  by  a  per- 
son unknown,  and  that  the  prisoner  was  accessary  thereto  before  the  fact  The 
count  was  AeU  to  be  sufficient K. 

6.  The  grand  and  petit  jurors  were  summoned  to  attend,  and  the  indictment  al- 
leged that  the  bill  was  found  at  "Sorry  Omri  Bmtae^'*  instead  of  "  Cemoaf- 
borougk^**  (the  place  appointed  by  law  for  holding  the  Courts  of  Horry  Di*- 
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triet  ;)  the  Court  kdd  that  ^'Bbny  Cowi  Wmstl^  waa  the  more  precise  tenn ; 
but  that  in  one  sense  both  meant  the  same,  and  might  be  regarded  as  equiva- 
lent coayertible  terms. — SUiJU  v.  TAaycr i ', .  366* 

7.  Indictment  for  knowingly  receiving  stolen  goods.  The  Court  sustained  the  ver- 
dict against  the  defendant,  it  having  been  proved  that  he  received  the  goods 
from  the  servant  of  a  carrier,  and  concealed  them ;  and  cireumstances  existing 
amply  sufficient  to  satisfy  the  jury  that  the  possession  of  the  goods  by  the  ser- 
Tant,  had  been  Airtively  acquired. — SlaU  v.  7>u2enuMi 30(K 

1.  One  coont  ia  the  indieHBeni  charged  the  defeadaat  with  Jtnowingly  reeeivthg  sto- 
len goods  from  a  slave,  whieh  were  Che  properly  of  a  person  unknown.  The 
jury  found  a  vecdict  of  g«ilty»  and  on  appeal  it  was  idi  that  the  count  was 
suAcieiit  to  cover  the  goods,  and  (hat  it  was,  therefore,  immaterial  whether 
there  was  proof  or  not  to  sustain  another  count  aUeging  in  whom  the  proper- 
ty was •••  ..«•  ••• \ ift. 

Tide  Veriki,  1.    Evidence,  10.    Clergy,  Benefit  of,  3. 

INDORSEE. 

1.  The  h(4der  of  a  note  claiming  the  same  as  indorsee  under  a  separate  writing, 
which  identifies  (he  note  in  such  a  way  as  to  satisfy  the  Qmri  and  Jury^  may 
sue  and  recover  as  indorsee.— -JAsrfy  v.  Qraydim 7 

IND0E8EMBNT. 

Vide  Execyion  and  MndmstnJton,  \. 

INDORSEE. 

1.  The  endoner  of  a  bill  of  exchange,  who,  with  a  full  knowledge  of  the  failure  of 
the  drawee,  and  of  all  the  circumstances  which  mig^t  aflfect  his  own  liability, 
gave  his  note  for  the  amount  of  the  bill,  interest  and  damages,  can,  when  sued, 
take  no  exception  to  a  want  of  demand  and  nodce. — Bank  ofBamhwrg  v.  Wray,    87 

3.  Where  judgment  was  confessed  upon  a  note  with  a  stay  of  execution  which 
expired  before  die  time  when,  in  the  regular  progress  of  a  suit  against  the  prin- 
cipal, execution  might  have  been  recovered,  this  was  not  sueh  an  extension  of 
tiie  lime  for  die  payment  of  the  note  as  would  release  the  endorser J^. 

INJUNCTION. 

Vide  Master  emA  Cmnmissumer,  1 , 9. 

INSOLVENT  DEBTOR. 

Vide  Fraud,  1 

INTEREST,  PUBLIC  AND  PRIVATE. 

Vide  Omstrwdion,  1.    New  Triai,  2. 

IRREGULARITY. 

Vide  Macliment,2. 

JOINT  TENANANT. 

1.  If  one  joint  tenant  overflow  the  lands  of  the  joint  estate,  so  as  to  appropriate 
them  to  his  exclusive  use,  his  co-tenant  will  have  his  right  of  action  against 
hmp^asincMrdinarycAsesof  «UBter..-»^Am<sv.  Wmthersbee 50 

65 
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JUDGE. 

1.  The  decree  of  the  Circuit  Judge  upon  the  facts,  ie  equiTalent  to  the  ▼erdiet  of  a 
jury — ^where,  as  in  the  summary  process  juriadictioni  he  occupies  the  place  of 
ajury.— AsflMy  ^  Taggarin^McBrid/e  ^  Posey Kl 

Vide  4ppea2,  %    NantuUt  2.    CotUempi, 

JUDGMBNT, 

1.  After  jVidgment  obtained,  and  exeention  issued,  for  the  amooat  Msessed  fai  lieo  of 
dower,-^t  appearinf,  on  motion,  that  the  respondent  had  been  serred  with  a 
oapf  of  a  drfierent  summons  from  that  on  whieh  the  subsequent  prooeedinga 
were  based^the  Oourt  ordtnd  the  execution,  the  judgment,  and  all  the  othec 
proceedings,  to  be  set  aside. — WiUiamsr.Lemmau.* •«..••    97 

9.  Generally  there  can  be  no  doubt  that  a  t?ourt  of  Law  possesses  ezdosiva  juris- 
diction oTer  Jhe  amendment,  or  vacation,  of  its  own  judgments,  This  applies 
most  usually  to  matters  of  form  or  substance  apparent  on  ihe  fece  of  the  re- 
cord.  Sometimes,  howerer,  it  is  exercised  as  between  the  parties,  on  matters 
out  of  and  beyond  the  judgment — as  when  a  judgment  has  been  obtained  by 
duress,  by  misrepresentation  to  the  defendant,  by  an  abuse  of  the  process  of 
the  Court,  or  by  fraud .* Ar 

Vide  Sheriffs  Band,  1,  2,  3, 4,5, 6.    Oergy,  Benefit  of,  1. 

JTJEISDICTION. 

Tide  C%  Cau/ndl  of  ChadaUm,  5, 6, 7. 

JURY, 

Vide  J9oid8M| 3, 17.  yew  TVidl,  I.  IndiOmaU, ^    Ffmnd,Z,i.    Pmhc^ 

and  AgeiU,  It. 

LANDLORD  AND  TENANT, 

1.  Where  a  tenant  eateied  under  a  landlord  claiming  as  absolute  owner,  and  en» 
joyed  the  premises  without  disturbance,  neither  he  nor  those  claiming  under 
him  can  defeat  the  rights  of  the  landknd's  heir,  upon  the  ground  that  a  better 
title  than  the  landlord's  subsists  in  some  third  person,  or  by  lapse  of  time  has 
been  transferred  to  the  tenant — Symer,  Sanders 196 

1L  The  title  which  the  landlord  claims,  is  the  title  which  the  tenant  acknowledges, 
whether  that  claim  be  well  or  ill  founded Jft. 

3.  Where  one  enters  into  the  possession  of  premises  under  a  deed,  as  tenant  per 
antre  vie,  he  can  no  more  dispute  that  title,  than  a  tenant  for  years  under  it 
can ;  and  his  tenant  must,  after  his  death,  attorn  to  that  title,  and  not  to  hia 
heir. — Sanden  r.  Spue 341 

4.  A  landlord  held  liable  for  the  trespass  committed  by  his  bailiff  in  dislxaining  for 
rent  in  airear,  the  tools  of  his  tenant,  which,  by  the  Act  of  1823,  are  exempted 
ifrom  levy  and  8ale.^Parl«fioii  y.  Wightman,,* •••••.. 969 

LARGBNT. 

Vide  Smdem*,  18. 

LAW. 

Tide  Omirmdimif  U 
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LEVY. 

Tide  AUaekmtni,  1, 3, 4 

LIEN. 

YidB  AUm*mmU,3.    JS^erift  Bond,  1,^9,1. 

LIMITATIONS,  STATUTE  OF. 

Vide  Admssiona,  8.    Promue,  I. 

MAGISTRATES*  EXECUTIONS. 

1.  The  Act  of  1847,  which  extends  to  four  years  the  Ume  in  which  a  ma^pbtrate'a 
execution  may  be  leried  without  renewal,  held  to  be  firospective,  and  not  to 
embral^  executions  which  were  issued  belbie  it  was  passed.— £n^i  r.  CoUreU, .    86 

MAGISTBATES  AND  FBEEHOLDER& 

Vide  Evideaeefdu 

MARRIAGE  PROMISR 

Vide  Evidemeyl,% 

MARITAL  RIGHTS. 

f  h  Where  the  wife  was  joindy  entitled  with  others  to  certain  sktTes,  and  no  parti- 
tion was  made  in  the  wife's  lifetime,  but  they  remained  in  the  possession  of  the 
executor,  who  disputed  the  right  of4hewife,  it  was  AcU,  that  the  marital  rights 
of  the  husband  had  not  attached  to  his  wife's  share  of-  the  estate  at  the  time  of 
her4eath.;  and  that  his  daimwasnot  aidedhy  a  decree  of  the  Court  of  Equity 
made  in  her  lifetime,  settling  the  rights  of  the  parties  entitled  to  partition,  one 
of  whom  was  the  executor. — Verdier  r,  Mifrmi 463 

MASTER  AND  COMMISSIONER. 

1.  The  Master  in  Equity,  on  granting  an  injunction  to  stay  the  enforcement. of  an 
execution,  took  the  bond  of  the  SEpli'^AAt,  for  the  sum  recovered,  payable  to 
himself^  his  successors  in  office,  &o.  instead  of  taking  it  payable  to  **the  plain- 
tiff at  law,"  in  the  express  terms  of  the  Act  of  1784.  The  bond  was  hdd  to  be  sub- 
stantially a  compliance  with  the  statute,  and  adjudged  to  be  good.  Cay  t.  GiUUoU  S89 

SX  The  bond  required  to  be  taken  by  .the  Commissioner  in  Equity  on  granting  an 
injunction  to  stay  the  coUectioa  of  money  recoreved  at  law,  hdd  to  be  assign- 
able, and  the  action  on  the  same  to  have  been  property  brought  by  the  aaaig- 
nteMinMr/nonnama,,^ •• •• 3, 

MEOHANICa 
MISTRIAL. 

Vide  Apptal^  1. 

MORTGAGE. 

Tide  lSMiieiM»,  Si, 

MURDER. 

Vide JMJcAMfrf,  1, 8»    ISao€$fl,%$, 
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NEW  TRIAL- 

1.  New  trial  ordered,  vhere  the  Court  were  rniable  to  dbcoTer  how  the  jury  could 
have  drawn,  from  the  eridence  before  them,  the  conclusion  upon  which  they 
be«ed  their  yerdict. — Backer  t.  Easier ^ 93 

9.  Case  ordered  for  new  tri^l,  rather  than  n-argumeol,  where  it  involred  interests 
affecting  the  public  at  laige,  and  of  far  greater  moment  than  those  which  were  the 
immediate  cause  of  the  suit ;  where  the  questions  inyolving  these  interests  had  not 
been  sufficiently  noticed  or  ax|{iied,  and  where  the  delay  would  be  as  long  by  an 

order  for  re-argumenti  aa  by  an  order  for  a  new  trial. — Daw  t.  JSUHard 274 

Tide  Appeal,^. 

NON  EST  FACTUM* 

■ 

Tide  DeHvery,  1 , 

NONJOINDER. 

1,  The  defendants,  appointed  by  a  resolutton  of  the  Board  of  Commissionen  of 
Roada  to  rebuild  a  certain  bridge,  advertised  as  usual  for  proposals — ^bargained 
with  plaintiff  and  took  his  bond  for  the  faithful  performance  of  the  contract,  sign- 
ing and  inserting  their  own  names  simply  as  '^cossmittee."  To  igci  action  on  the 
contract  the  defendants  pleaded  in  abatement  the  non-joiiider  of  the  other  membera 
of  the  Board.  The  plea  was  sustained,  and  on  appeal,  the  CtMirt  ordered  a 
new  trial.— JlfiSlb'T..F\)r4 8l3t 

NONSUIT. 

1.  It  is  irregUkr  to  nonMit  a  plaintiff  on  the  eridence  of  the  (lefeadant ;  and  the 
Court  will  seldom  grant  a  nonsuit,  where  the  motion  was  not  made  on  the 
cireuit— n/0fi0s  ir«  Weatktrsbee 50 

5X  Ordering  a  ease  on  Cor  trial,  and  granting  a  motion  for  nonsuit,  are  entirely  with* 
in  the  discretion  of  the  Circuit  Judgc-r-J^'/^crmaui  v.  £anutt . ... ...  1 l^ 

3.  After  a  nonsuit  has  been  granted  the  Judge  cannot,  without  the  consent  of  the  par- 
ty M  whose  fayor  it  has  been  gtanted,  or  his  attorneys,  set  H  aside  and  restore 
the  ease  to  the  docket;  fbr  the  nonsuit  is  as  much  a  legal  ending  of  the  eaa»e  aaa 
verdict...  to .« J^ 

Vide  Pormer  Reccvenjj  1. 

■ 

NOTICE. 

Vide  Promise f  3, 4,  5.  6.    CdstSt  4. 

OFFICERS  OF  COURT. 

VideCo5/^S. 

ORDINANCE. 

Vide  CUy  Omncil  of  Charleston^  %  3,  4,  5, 6, 7, 8.    T&wn  CouncU  of  Georgetown  % 

PAROL  EVIDENCE. 

Vide  Omlrwdl.    Evidence,  9. 

PARTNERS. 

1.  Primte  agreements  by  one  partner,  for  hi»  separate  advantage^  not  fully  execu- 
ted until  a  litigation  has  arisen  between  his  creditors  and  the  firm,  afler  the 
dissolution  of  the  firm,  and  not  reaaonaUy  eetaBlbhed  to  have  been  known  to 
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and  approved  of  by' another  partner— shall  not,  practically,  expand  the  le^d- 
mate  agency,  already  exteneWe,  which  the  relation  of  partnership  prodacea,  to 
a  class  of  transactions  which,  if  freely  favored,  may  work  great  injury  to  part- 
nership assets,  and  thereby  to  associates  in  the  Arm,  and  the  creditors  of  it  Ra- 
mcy  and  Taggart  ▼.  ATBride  amd  Posy •     Id 

2.  Without  proof  ^unde  of  the  existence  tif  the  debt  during  the  continuance  of 
the  partnership,  the  acknowledgment  of  a  partner,  made  after  the  dissolution, 
will  no(  suftce  to  establish  a  debt  against  former  partners. — MeggeU  v^  Fimney ...»  220 

Vide  Pleading f  9l    Dormant  Pmrkien^ 

PARTNERSHIP. 

Vide  Pofiners,  1, 9L 
PARTITION. 

yide  MofUal  Rights,  L 

PATROL. 

Vide  TUon  Cawtcil  of  Qmrgetowi^  h 

PLEA. 

Vide  Pfeai&ii^  5, 6, 7, 8,  a 

PLEADING. 

1.  A  plaintiff  sued  by  the  name  of  A.  O.  Norris.  The  defendant  pleaded  in  abate- 
ment that  this  was  not  his  tiue  christian  name,  which  was  Andrew  O.  The 
plaintiff  replied  he  was.known  by  one  name  us  well  as  the  other.  It  was  ruled 
1st.  that  A.  O.  is  no  name  at  aU ;  Slnd.  that  the  plaintiff  must  know  and  state  his 
true  name,  aad  thefe£ore  his  replkation  could  not  cure  the  defect ;  3d,  that  such  a 
replication  is  good  only  when  the  plaintiff  mistakes  the  defendant's  name.  Ex- 
ceptions were  recognized,  1st  if  the  note  had  been  payable  to  A:  O.  the  plaintiff, 
then'this  might  have  preeluded  the  defendant's  plea;  or,  Sd.  if  the  note  had  been 
signed  A.  O.  then  as  a  defendant  he  might  have  been  so  sued. — Nam*  ▼.  Qraoes.    32 

ft  A  statement  in  a  count,  that  defendants,  as  partners,  bought  goods  on  credit,  then 
fraudulently  denied  the  partnership,  and  the  ostensible  dealer  transferred  to  the 
other  the  goods,  is  no  cause  of  action.-^Jlfoiofy  v.  Sckrader 69 

3.  In  ease  on  a  fraud,  whereby  the  plaintiffs  allege  that  their  whole  debt  is  lost,  it  is 
immaterial  whether  it  was  due  or  not  at  the  commenceoKnt  of  the  action Jb, 

4.  The  statement^at  one  of  the  defendants,  and  he  who  contmcted  the  debt  with  the 
plaintiffs,  fraudulently  assigned  to  the  other  defendant  his  whole  estate,  to  de- 
feat the  plaintiffs*s  debt,  and  this  fraud  waa  consummated  by  collecting  the 
choses,  selling  and  removing  the  goods,  dtc  is  not  enough  perse  to  entitle  the 
plaintiffs  to  recover :  ^.  : A* 

5.  Every  plea  is  not  to  be  considered  frivolous,  which  on  demurrer  would  be  held 

to  be  insufficient — Grayr.  Gidiere 43^ 

6.  A  plea  is  not  frivolous,  upon  which,  if  demurred  to  by  the  {daintiff,  judgment 
nmst  be  rendered  for  the  defendant A 

7.  Where  the  facts  may  support  the  defence  act  out  in  the  plea,  ^le  plea  is  not  tAf" 
olous ., i&. 

6.  Where  there  is  nothing  on  the  face  of  the  plea  which  shows  the  fects  alleged  to 
be  false,  hut  on  the  contrary  they  appear  reasonable  and  poaaibki  the  plea 
cannot  be  considered  deceitful , Jb, 

$.  A  party  cmmot,  under  the  ^Ah  rule  of  court,  .admit  pAJt  of  a  plea  to  be  good. 
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and  move  to  Strike  out  the  balance  u  fnrolous Jft. 

Tide  Ddivay,  1.    Nanjainder,  I.    City  CawncU  of  Charleston,  &    Sheriffs  Btmd,  4,  5. 

POSSESSION. 

1.  By  advene  poasesuon  for  the  statutory  term,  the  occupant  may  establish  a  right 
to  the  land  within  his  enclosure,  or  actual  occupation.  But  if  he  claims  posses- 
sion beyond  the  land  thus  occupied,  the  extent  and  limits  of  that  possession  must 
be  defined  by  reference  to  some  colorable  title,  as  a  deed  or  plat,  or  by  visible 
maiked  lines,  reputed  boundaries,  or  other  equivalent  evidence.— G02s9»t.  Hook.  •  S3 
.  2.  Two  or  more  trespassers  on  a  tract  of  land,  cannot  unite  their  several  adverse 
possessions,  and  claim  the  whole  tract  as  tenants  in  common J^. 

3.  If  one  be  in  possession  of  property,  that  is  ffrima  JacU  evidence  of  title,  and  no 
one  has  a  right  to  dispossess  him  but  the  rightful  owner,  or  one  having  n  \m^ 
ter  title.— Lmf  V.  Bnwii 29S 

PRACTICE. 

I.  It  is  a  settled  rule,  to  which  the  Courtinvariably  adheres,  not  to  Interfere  with 
the  discretion  of  the  Circuit  Judge,  as  to  the  trial  or  continuance  of  a  cause.— GpiaI: 
V.  Cottrea 61 

Tide iVraftfd,  1.    Etddencg^Z^i,  IZ.    ConUmpU    CMis,4,5.    Skerifs  Bomd, 

Z,if5.    aergy, Benefit  of,  I. 

PRESUMPTION. 

1.  When  there  has  been  neither  evidenoe  as  to  the  condition  of  the  vesari  when  she 
sailed,  nor  evidence  as  to  any  stonn  encountered,  seams  found  open,  and  bolts 
loose  at  the  port  of  delivery,  raise  ,a  presumption  that  the  vessel  was  unsea- 
wonhy  when  she  sailed,  imibsr  than  ^at  she  encountered  a  storm  on  her  voy- 
age.—GoMsrwi  v.  iSicA 168 

3.  Even  where  a  violent  storm  has  been  encountered,  if  it  cannot  be  fidriy  inferred 
that  the  damage  remilted  from  the  storm,  a  ship  that  has  turned  out  to  be  unfit 
for  sea,  without  apparent  or  adequate  cause,  ought  to  be  presumed  by  a  jury,  t» 
have  been  unseaworthy  before  the  commencement  of  the  voyage A. 

3.  The  presumption  that  the  unseaworthyness  which  has  been  developed,  without 
adequate  cause  shown,  existed  at  the  commencement  of  a  voyage,  which  has  been 
carelessly  called  a  rule  of  law,  is  one  of  those  presumptions  of  feet  which  are  re* 
cognized  by  the  law,  and  recommended  to  juries  as  settled  condusions  that  have 
acquired  an  artificial  force  even  beyond  their  natnml  influence  to  ptadnoe  belief.    A. 

4.  The  presumption  always  is,  in  the  absence  of  proo^  that  the  parties  to  a  written 
agieement  between  them  have,  on  the  subject  matter,  expressed  their  whole 
agreement — Beywardr,  Wattaee 181 

6.  Where  under  the  instructions  given  to  the  jury  they  might  well  be  considered  as 
having  negatived  the  sufficiency  of  the  evidence  to  rebut  the  piesamption  that 
the  bill  of  sale  of  a  vessel  contained  the  whole  agreement,  to  the  exduaion  of  any 
implied  warranty  ofsoundness,  the  verdict  was  sustained JB. 

6.  Where  it  was  the  primary  duty  of  the  trustee,  under  the  terms  of  the  deed,  to 
preserve  the  estate,  in  reowinder,  from  being  defeated  or  destroyed,  it  will  not 
be  presumed  that,  before  its  execution,  he  joined  with  the  tenant  for  life  in  a 
feoffment  to  defeat  it— A&0riJUs»T.A>pybiiu 338 

7.  Nothing  dishonest  or  base  is  to  be  presumed  in  law.    All  presumptions  are  in- 
nocent and  rightful;  therefore  a  deed  will  not  be  presumed  if  it  could  only  be       ' 
in  fraud  and  injury  •••••.•••• A 
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PKINCIPAL  AND  ACCESSARY. 

Vide  titdictmuU,  I.   Evidence,  lU 

«*       PRINCIPAL  AND  AGENT. 

U  If  one  sign  a  note,  or  endorse  a  bill,  as  agent,  when  he  is  not  agent,  he  is  person- 
ally liable,  although  he  do  so  bona  fide^  and  does  no  other  act  to  deceive  or 
mislead  the  person  with  whom  he  deals,  except  hj  the  assumption  of  ageney 
when  he  is  not  agent — BankofBamhurgY.  Wray 87 

SL  Falsehood  and  deceit  are  not  necessary  to  charge  an  agent  personally  with  a  con 
traqt  he  hadno  authority  to  make Jb. 

3.  When  an  agent  makes  a  contract  as  agent  and  at  the  same  time  names  his  prin- 
cipal ;  in  other  words,  when  in  Making  the  contract,  credit  is  giyen  exclusively  to 
his  principal,  he  is  not  personally  liable.    Story  on  Ag,  Sec  363. — MtUer  t.  Ford.  214 

4b  A  person  contracting  as  agent  will  be  personally  liable  whether  he  is  known  to 
be  an  agent  or  not,  in  all  oases  where  he  makes  the  contract  in  his  own  name, 
or  voluntarily  incurs  a  personal  responsibility  either  express  or  implied;  where- 
ever  firom  the  form  of  the  transaction  he  has  become  a  direct  personal  party  to 
the  contract    Story  on  Ag,  Sec  QGO Jb, 

5.  If  the  tenns  of  a  written  contract  made  by  an  agent,  show  explicitly  that  he  is  an 
agent,and  that  he  means  to  bind  his  principal  and  not  himself,  that  construc- 
tion will  be  adopted,  however  inartificial  the  instrument  may  be ;  but  if  the 
tenns  are  not  thus  explicit^  although  it  may  appear  that  the  party  is  an  agent,  he 
will  be  deemed  to  have  contracted  in  hfs  petsonat  capacity.  Story  on  Ag.  Sec  156.    lb» 

6.  In  cases  of  unwritten  contract,  the  question  whether  the  agent  is  liable,  or  the 
principal,  or  both,  is  a  matter  of  fact,  generally  left  to  the  jury.  The  inquiry  is,  to 
whom  is  the  credit  knowingly  given  according  to  the  understanding  of  both  partiesl    It^ 

7.  In  general,  where  credit  is  given  either  to  the  agent  or  the  principal,  a  presump- 
tion will  arise  that  it  is  an  exclusive  credit  This  doctrine  applies  to  cases 
where  the  agent  is  acting  fbr  a  known  principal,  and  the  party  dealing  with  the 
agent  elects  to  credit  one  and  not  the  other.  But  where  the  agent  a€|s  without 
disclosing  that  he  is  acting  as  an  agent,  or  when  acting  as  a  known  agent  he 
does  not  disclose  the  name  of  his  prineipal,  although  credit  is  given  to  the  agent 
it  is  not  deemed  to  be  an  exclusive  credit;  on  the  contrary,  when  Uie  princi- 
pal is  discovered  he  also  will  be  deemed  responsible  as  well  as  the  agent 
Sltory<mil^.fitecS91— 888-879— 270.. lb. 

8.  A  principal  is  liable  for  the  conduct  of  his  agent,  when  he  acts  improperly  and 
unlawfully,  but  within  the  scope  of  his  ageney. — Porkeraon  t,  Wtgktman 363 

9.  One  employed  to  carry  a  raft  of  timber  to  a  certain  place,  to  be  delivered  to  a  cer- 
tain person,  and  who,  instead  of  doing  so,  himself  sells  the  raft  short  of  his 
destination,  and  receives  the  money,  cannot  bind  his  employer  by  such  sale. 
He  is  a  tpeofil  agent,  to  carry  and  not  to  sell. — PowM  ▼.  Bvck <.  427 

10.  Whoever  buys  of  an  agent  acting  beyond  the  scope  of  his  instruction,  buys  upon 
his  own  responsibility  and  that  of  the  agent,  and  not  tipon  the  responsibility 

of  the  true  owner Jb 

11.  There  is  no  distinction  between  the  carriers  of  rafts  of  timber  and  other  carriera 
of  goods,  cattle  and  the  like— -nothing  in  the  nature  of  the  'employment,  or  in 
the  commodity  itself,  which  indicates  a  general,  rather  than  a  special  agen- 
cy—an agency  to  sellas  well  as  to  carry . . ^. lb, 

13.  The  question  of  imputing  to  the  principal  the  fraud  committed  by  the  argent,  is 
one  to  be  passed  upon  by  the  jury ^ 2b, 


Wa  INDEX. 

PKINCIPAL  AND  BAIL. 

1.  Where  the  bail  sumnder  their  principal  within  the  tenn  to  which  the  sdrtfadas 
on  the  bail  bond  is  returnable,  they  are  entitled  to  an  order  for  the  diacontinn- 
ance  of  all  further  proceeding  on  the  scire  facias,  on  the  payment  of  the  coMs 
which  have  accrued. — H^etian v, Banenfl..,. 818 

PRINCIPAL  IN  THE  FIRST  AND  SECOND  DEGKEE. 

Tide  Jndidmeai,  3,  5. 

PKOHIBITION, 

Vide  a»te,  1* 

PRINCIPAL  AND  SURETY. 

J.  A  contract  with  an  intermediate  holder  of  a  note,  to  gire  time  to  the  principal, 
does  not  dischatge  the  surety,  as  against  another  bimajide  hold«r.*-/>m0fv  ▼. 
Mundy « u ; 15 

PROMISE. 

1.  Upon  a  note  due  on. the  let  of  February,  1841,  the  last  payment  made  by  de« 
fendant,  for  himself  and  co-defendants,  was  on  the  39d  of  February,  1843.— 
On  the  9Gtth  of  March,  1846,  defendant  promised  to  pay  the  balance,  which  he 
supposed  was  to  be  ascertained  upon  a  final  settlement^the  materials  for  which 

.  were  in  the  hands  of  the  creditor.  The  demand  referred  to  was  not  doubtful, 
being  the  Tcry  note  sued  upon.  According  to  the  creditor's  affirmation  on  the 
trial,  the  balanee  of  principal  due  on  the  28th  of  March,  1846,  was  the  same 
balance  due  at  the  trial,  (the  same  not  baring  been  reduced.)  Plea,  the  statute 
of  limitations.  Plaintiff  relied  on  the  pronuse.  The  Court,  without  consid- 
ering whether  or  not  the  promise  relied  on  as  eridenoe  would  be  sufficient  as 
a  cause  of  action,  held  that,  as  evidence  to  keep  alive  the  contract  of  the  de- 
fendants, it  was  ample  to  rebut  the  plea  of  the  8tatute.-*--i7i«iaer  t.  FVazier 93 

2.  Distinction  between  continuance  of  a  former  promise,  and  a- new  promise ;  none 
between  a  new  promise  and  a  new  acknowledgment,  taken  of  itseli^  to  eatab* 
lish  a  foimer  promise. — MeggeU  t.  Fiime^ « • S90 

3.  There  had  been  no  formal  demand  upon  the  maker  of  the  note,  but  upon  its  be- 
ing presented  to  the  endorser,  he  said  he  would  try  to.  get  the  money  out  of 
the  maker,  and  if  he  could  not,  "  he  would  have  to  pay  it  himself^  as  he  was 
the  endorser  of  the  note"— AeM  that  the  promise  amounted  to  a  icoiver  of  m 
regular  demand  and  notice. — Scimidl  y.  RaddHjfe S96 

4.  A  promise,  by  the  party  entitled  to  notice,  to  pay  the  bill,  is  deemed  a  full  and 
complete  wairer  of  the  want  of  due  notice :  but  in  all  cases  of  this  sort,  the 
promise  must  be  unequivocal,  and  amount  to  an  admission  of  the  right  of  the 
holder ;  or  the  act  done  must  be  of  a  nature  cleariy  importing  a  like  admission 
ofhisright.    iSSbiiy  m»  BtUs,  363^  Sec.  320 • R. 

•5.  Where  a  roan  promises  to  pay  a  dishonored  note,  it  is  proof  that  eveiy  thing 
necessary  to  fix  his  liability  had  previously  taken  place;  and  if  he  is  to  have 
any  benefit  of  his  promise  being  made  in  mistake,  he  must  show  that  the  an- 
tecedent &ct8  to  his  liability  did  not  occur,  and,  therefore,  that  he  was  die- 
charged  when  he  made  the  promise^  ^en  if  he  can  show  that  he  was  virrongly 
instructed  in  the  law,  and  his  promise  was  made  in  mistake  of  the  law,  it 
may  avail  him ;  otherwise  not M. 

€.  A  promise  to  pay,  made  after  a  bill  becomes  due,  is  considered  an  admission  of 
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a  reg:alar  presentment  for  payment,  and  of  doe  notifie,  or  at  least,  waives  the 
objection,  because  the  party  must  be  supposed  to  have  known  when  the  bill 
became  due,  and  must  have  actually  known,  or  might  readily  have  ascertain* 
ed,  the  feet,  whether  or  not  there  had  been  laches ;  and  therefore,  when  such  a 
promise  has  been  made,  the  plaintiff  may  avail  himself  of  it  without  proving 
that  the  defendant  knew  that  the  bill  had  been  actually  presented  and  refused 
ChU.  on  BiUSf  (lOih  Amer.  from  the  9th  London  Ed.)  page  504 /5. 

PROMISE  OF  MARBIAGE. 

Vide  BvidenaSf  1,  SL 

PUBLIC  OFFICERS. 

Vide  C^  1. 

PURCHASER. 

Vide  Frauds^  Statute  of,  3. 

RAFTS. 

Vide  Principal  and  Agent,  9, 11. 

I  RECEIPT. 

Vide  Evidence,  8. 

RECEIVING  STOLEN  GOODS, 

Vide  Indietmeni,  7, 8. 

REPUTATION. 

Vide  Evidence,  1,  8. 

RETAIL  GROCER. 

Vide  Ctfy  OwncU  of  Charleston,  3,  3. 

SATISFACTION. 

Vide  Costs,  5. 

SCIRE  FACIAS. 

\idd  Principid and  JBaii,  i.    Sheriff's  Band,  b. 

SEAL. 

h  The  writs  of  venire  fadas  had,  over  the  Cleik's  name,  a  small  slip  of  paper  a- 
tached  by  a  wafer.  The  Court  held  this  to  be  a  sufficient  sealing. — State  v. 
Thayer 286 

SEALED  NOTE. 

Vide  Ddivery, 

SEAT  OF  JUSTICE. 

Vide  IndiUment,  6 

SHERIFF. 

Vide  Sheriff  and  his  Sureties.    Sheriffs  Sale,    Sherds  Bond.    Escape,  1. 

Cotts,  4. 
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SHEBIFPS  BOND. 

1.  A  judgement  in  the  name  of  the  State,  against  a  sheriff  and  his  sweties,  on  the 
official  bond  of  the  sheriff^  for  the  penalty  of  the  bond,  binds  the  property  of 
the  sheriff  to  the  amonnt  of  that  judgment,  and  stands  as  a  security  for  all 
prior  and  subsequent  breaches  of  the  bond. — Norton  r.  MMgan 365 

S.  A  second  or  any  subsequent  assessment  of  damages,  for  breach  of  his  official 
bond,  vill  come  in  and  take  priority  of  a  judgment  against  the  sheriff,  of  older 
date  than  such  assessment A, 

3.  After  judgment  has  been  obtained  upon  the  sheriff's  official  bond,  and  JL  fa, 
lodged  for  the  penalty,  and  the  sum  assessed  upon  the  breach  assigned  levied, 
if  further  breaches  of  the  bond  be'subseqoentfy  assigned,  and  it  be  ordered 
that  the  plaintiff  have  further  execution,  the  endorsement  of  the  direotions  for 
levjring  the  subsequent  assessment,  upon  ihitJLfa,  before  lodged,  does  not 
create  a  new  lien,  but  restores  an  old  one  whidi  has  been  suspended 1^ 

4.  After  judgment  has  been  entered  up  against  the  sheriff  and  his  sureties,  and  fi^ 
fa,  for  the  penalty  of  the  sheriff's  official  bond  has  been  lodged,  and  levy  madfi 
in  satis&ction  of  the  breaches  assigned,  the  lien  of  the  jC  ^  is  suspended  un- 
til farther  assignment ;  and  whilst  thus  suspended,  money  levied  from  the  de- 
ftndants  or  either  of  them,  should  be  paid  to  other  liens  against  them,  just  as 
would.be  done  if  the  jC  /!i.  was  under  injunction  from  equity;  but  an  en- 
dorsement on  the  jl.  /2k  of  an  order  to  collect  a  new  assessment,  fully  restores 
the  efficacy  and  original  lien  of  the  ^  fa.^  and  gives  it  preoedence  of  all  junior 
liens  against  the  defendants,  whilst  it  is  seeking  execution R, 

5.  The  pleading  to  a  suggestion  of  ftirther  breaches,  after  judgment  upon  a  sheriff's 
official  bond,  so  fiur  as  concerns  the  defendants's  liability  for  any  breach,  and 
as  concerns  matters  of  form  apart  ftom  the  assignment  of  breaches,  should  be 
like  the  pleading  to  s  jci.  /a.  on  judgment;  and  so  fiur  as  coneems  the  defimd- 
ants's  liability  for  the  broaches  suggested,  and  matters  of  form  in  the  assign- 
ment of  them,  should  be  like  the  pleading  to  a  replication  assigning  breaches 
after  a  plea  of  peifoimanoe J^. 

Tuit  Sheriff  and  kU  SunHa,    CosU,% 

SHERIFF'S  SALK 

1.  Where  one  bids  off  property  at  a  sheriff's  sale  and  does  not  pay  the  money, 
there  is  no  sale,  and  the  resale,  if  made  consistently  with  the  rules  of  law,  shoidd 
be  regarded  as  a  sale  at  his  risk,  and  because  he  had  not  paid.— i>vtf  v.  Brown  393 

9.  If  a  sheriff,  at  his  own  sale,  purchase  indirectly  through  another,  as  his  agent, 
such  purchase  is  void,  under  the  Act  of  1839,  and  no  title  will  vest  in  the  sher- 
iff upon  which  the  lien  of  an  execution  against  him  can  attach Jb, 

8  Many  of  the  prerequisites  of  a  sheriff's  sale,  such  as  advertising  a  certain  time, 
and  selling  at  a  particular  place  and  time,  are  merely  directory,  and  may  be 
dispensed  with  if  all  in  interest  assent fjft 

SHERIFF  AND  HIS  SURETIEa 

1.  The  Act  of  1846,  imposing  a  penalty  upon  sheriffs  withholding  money  after  de- 
mand, &c.  kdd  not  toiq[>ply  to  sheriff's  bonds  given  previous  to  its  passag&r-^o- 
seyr.Ramey 90 

9L  The  sureties  of  a  sheriff  are  not  liable  for  the  printer's  fees,  which  the  sheriff  oo- 
lected,  or  fidled  to  collect,  and  refused  or  neglected  to  pay  over  to  the  prin- 
ter.—Attm  v. /Zssuy 30 

3.  Upon  the  return  of  Commissioners,  nnder  proceedings  had  in  the  Court  of  Com- 
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mon  Pleas,  f<Mr  partition  of  an  intestate's  estate,  an  order  of  lale  was  made, 

os'^  directing  certain  tracts  of  land  to  be  sold  by  the  sheriiT,  bonds,  &c.  taken,  and 

nj  ^  the  proceeds  of  the  sales  toibe  paid  over,  dee.  to  the  distributees.    The  Oourt 

'Of  si  hdd  that  this  was  sufficient  authority  for  the  sheriff  to  collect  and  disuibute^ 

^  that  the  money  which  he  thus  collected,  was  "money  which  came  to  his  bands 

'^J^  as  sheriff;"  and  that,  for  his  failtare  to  pay  it  on  demand  to  the  persons  entitled 

cik  to  it,  his  sureties  vrerp  answerable  under  his  official  bond. — Bla4  ▼*  /?aiR^ 79 

'  4.  Where  the  sheriff,  being  holder  of  a  bond  given  to  him  for  the  purchase  money  of 

i>  land  sold  for  partition,  under  proceedings  had  in  the  Court  of  Common  Pleas, 

:7»i  receired  a  payment  thereon  before  it  was  due,  and  delivered  the  bond  to  the 

'ieni  obligor,  the  Court  hdd  that  all  recourse,  either  to  the  obligor  or  to  the  land,  was 

s  k  lost  to  the  distributees, — and  that  the  sureties  of  the  sheriff  became  liable  for 

i  ti  the  amount  thus  received  by  Him,  on  his  failure  to  pay  it  over  to  the  parties 

....  r  entitled,  on  demand , 3* 

hi  i  5.  Under  the  breaches  assigned,  of  not  takin^g  bonds,  and  not  turning  over  bonds— 

isiit  money  received  by  the  sheriff,  and  not  paid  by  him,  (although  the  bond,  upon 

&  which  it  was  received  and  ciedited^  had  bee»  tamed  over  to  his  successor  in 

d^  office,)  may  be  recovered,  just  as  if,  in  violation  of  his  dut^  he  had  taken  no 

sa  bond  for  so  mueb  as  his  payments  are  d<^ffcient « .    H. 

Q.  A  suitor  shall  not  be  driven  firom  his  action  on  the  official  bond,  to  some  other 

gfl  difficult  remedy,  where  there  has  been  neglect  of  official  duty  by  an  officer,  (br 

.^  the  faithful  discharge  of  whose  duties  the  sureties  have  covenanted. — Vide 

..  I  Lowndes  T.Pinckney,  I  Rich.  Eq.  177 r .% B. 

f  I  7.  Held,  that  whenever  «  bond  taken  under  an  order  for  sale  in  partition,  is  in  the 

^  hands  of  a  sheriff,  and  no  direction  to  the  contrary  has  been  given^  he  may 

ji  collect,  and  (if  the  neeessery  information  has  been  given  to  him,)  may  distrib- 

^  ute,  being  always  al  liberty  to  apply  to  the  Court  for  instnictions ;  that  mo- 

^  ney  properly  collected  by  him  on  any  such  bond,  "  has  come  to  his  hands 

g  as  sheriff;"  that  even  a  coAectlon  contrary  to  orders  would  be  a-  violation  of 

I  duty  which  would  Ctttde  a  liability  for  the  iiijnry  thereby  done,  the  least  mea- 
sure of  which  would  be  the  sum  receired ;  and  that  in  a  suggestion  like  this,  it 
is  sufficient  to  assign  for  breach  either  the  sheriff's  neglect  to  pay  over  the 
money  he  received,  or  his  neglect  to  take  and  turn  over  bonds  as  required  by 

law.— Arartg  V.  Ramey .S 81 

i   ■  SHIP. 

'  Vide /Wip^,  1,2,3.  4,5. 

.      SLAVES. 


[•■ 


].  Proof  that  a  slave  charged  as  principal  in  a  murder,  stood  mute  or  exceeded  his 
right  of  challenge,  hdd  to  be  inapplicable  on  the  trial  of  a  white  man,  charged 
as  accessary  to  the  felony,  as  they  do  not  pertain  to  the  trial  of  a  slave.-^5Xa/«  v. 
Posey 301 

8.  Wherever  a  slave  is  amenable  as  for  a  felony,  there  he  may  have  an  accessary, 
whether  he  be  master  or  other  person lb. 

Murder  by  a  slave,  kdd  to  be  a  felony  in  him  at  common  law,  as  it  exists  in 
South  Carolina i&. 

Yid^Appeal,  1, 2.    iTtdidmerU,  1.    City  Council  of  Charleston,  8. 

SPIRITUOUS  LIQUORS. 

Vide  CUyCouncaofChartesUm,^X 
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STANDING  MUTE.      • 

Vide  Slaves,  1. 

SUGGESTION. 

Yide  Costs,  2,2,  i. 

SUMMARY  PROCESS. 

Yiie  Judge,!.    CUy  Omndl of  auarUsUm,^. 

SUNDAY. 

1.  Altlioagli  Sunday,  when  mentioned  in  a  Statute,  begins  and  ends  as  another 
civil  day,  to  it  as  a  common  law  festival,  and  as  a  holyday  established  by  the 
usage  of  various  sects  of  Christians,  disagreeing  as  to  its  beginning  and  end, 
common  law  prohibitions  extend  only  from  sunrise  to  sunsets— fTtUer  v.  En^sk  4S^ 

9L  HiitoTy  of  the  law  as  to  Sunday  and  other  holydays  in  Court B. 

■ 

SUPERSEDEAS. 

1.  Every  appeal  does  ttot,  necessarily,  in  all  cases,  operate  as  a  sujfjptedets. — SUUe 
Y.Huni :  3^ 

*■  SURETY. 

yiiie  Pri^f^  and  aurdy.    Skeriff<tndlki$SunUeL 

TAXES.      * 

Vide  CUy  OntncUof  c^adesUm,  1.    Tbwn  Co%naJL  of  Qeorget/ovm, 

lENANT  PER.  AUTRE  VIE. 

Vide  LamOardand  Tenamt,  3. 

TITLE. 

yidtLcmdbrdandTenaML,l,%.   Posie$sum,Z, 

TOOLS  OP  TRADE. 

1.  The  Act  of  1833,  which  exempts  from  levy  and  sale,  a  mechanic's  "  tools  of  hie 
tiade^' — kdd  to  exempt  the  tools  of  all  mechanics,  whether  master  workmen 
or  journeymen,  who  personally  work  with  their  own  tools,  and  with  their 
own  hands — ^in  contradistinction  to  contractors,  superintendants,  capitalists^ 
or  mere  owners  of  machinery.— /*aiifagr3»»  v.   WigMmom • 3G3 

Yidt  Lmdlmi  and  7)maiU,i, 

TOWN  COUNCIL  OP  GEORGETOWN. 

I.  By  the  Act  incorporating  Gkorgetowti,  the  power  of  levying  a  poll  tax  on  aH 
persons  not  freeholders,  is  granted  to  the  Town  Council:  This  power  was 
Md  to  have  been  legally  exercised  against  a  citizen  who  from  not  making  any 
return  of,  nor  paying  any  tax  on  real  estate,  was  not  known  as  a  fneeholder.— 
JIfcAWeyv.  WUson S3i 

SL  The  patrol  law  of  1839,  transferring  to  and  vesting  in  the  municipal  police  of  the 
several  incorporated  towns  and  villages  of  the  State,  the  power  and  dtty  of  super- 
tntending  aa4|iegulatin^  the  pf  trol  within  the  same,  vested  the  said  power  unre- 
stricted, as  it  had  before  existed  in  the  military  Courts;  therefore  in  the  imposition 


« 
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and  eoRectioif  of  fines  ior  de&ult  in  the  performance  of  patrol  duty,  the  Town 
Gpancil  of  Geoigetown  are  not  restricted  to  tvelre  doUare ;  nor  are  they  required  , 
in  all  cases  where  the  fine  ejcceeds  that  enm,  to  sue  in  the  Court  of  ComAion 
Pleas,  as  under  their  charter  they  are  required  to  do  in  like  cases  where  the  fine 
has  been  imposed  for  the  Tiolation  of  their  ordinances  in  relation  to  other  matters,    lb. 

TBESPASS  TO  TRY  TITLK 

Vide  F\frmer  Recowry,  S. 

TBIAL. 

Vide  Appealf  1.  Pradiot^  1.  Nomsuit^  2. 

TROVER. 

1.  The  plaintiff  being  the  assignee  of  the  defendant  under  the  insolrent  debtor's 
act,  and  the  defendant  refusing  to  yield  the  possession  of  the  goo^  af  signed, 
it  was  AeU  that  the  plaintiff  could  maintain  trover  for  the  sam^,  ikA  was  eiv 
titled  to  ^coTCr,  subject  to  the  lien  of  a  previous  mortgage  upon  the  goods.— 
McLeisk  V.  Tiflee »^ 987 

TRUSTEE 

Vide  Pnswmpliion^  6. 

UNSEAWORTHY.*   • 

;-    Vide  Pr«m»tjj|m,  1, 3,  3. 

VENIRE  FACIAS. 

Vide  Seal,  1. 

VERDICT. 

1.  The  verdict  of  a  jui^i  finding  the  murder  of  the  same  person  to  have  been  com- 
mitted both  by  drowning  and  by  beating,  as  charged  in  two  separate  counts 

of  the  indictmcnt^Af^  not  to  be  absurd  or  inconsistent. — SktU  r,  Posey 109 

2.  When  the  evidence  is  of  that  kind  which,  when  resolvedby  the  veidict  of  a  jury, 
it  is  impossible  for  the  Court  to  say  that  the  verdict  is  against  its  weight,  they 
win  not  inteffere  with  the  verdict — Hyams  v.  YakfUine 406 

3w  Where  a  court  is  directed  to  sit  two  weeks,  if  a  jury,  having  retired  to  consider 
of  their  verdict  before  midnight  of  Saturday  in  the  first  week,  return  inta 
court  after  midnight  and  before  daylight  of  Sunday,  their  verdict  may  be  re- 
ceived and  publishfd. — Biilerr.  English ^B6 

4  SeniNe. — It  might  be  received  at  midday  of  aa|rflunday  which  is  included  with* 
in  the  Term  of  the  court,  both  under  the  conimon  law  applicable  to  courts  not 
bowd  by  the  Terms  at  Westminster,  and  under  the  Statutes  ol  this  State lb. 

5.  The  raceiving  and  publishing  of  a  verdict  is  a  judicial  act lb- 

Vide  Praudf  6.    Sunday.  Indidment,  7,  8.  Evidence^  18; 

WAIVER.         ^ 

Vide  Promise^  3,  4. 5, 6. 

WARRANTY. 

Vide  PresumpUoUf  5. 


• 


658  INDEX. 

WILL. 

1.  Where  there  was  no  soapicion  of  uafiumeae,  a  vitiuig  on  a  separate  sheet  of 
paper,- not  signed  by  the  testator,  bat  connected  by  the  sense  and  the  depend- 
ence of  one  part  upon  the  other  with  a  second  sheet,  the  last  page  of  which 
was  property  ugned  sad  attested,  and  which,  when  offered  for  probate,  was 
recognized  by  the  witnesses,  was  kdd  by  the  Court  to  be  a  part  of  the  will — 
Martin  r.  Hamim**., , '...« «•«•,.« , 188 

WITNESS. 

yidt Evidence,  e,7,B,n. 


'*  S^^SJn.^ 


•>fc.i 


«  • 


ERRATA. 


I 

i 


CI      u 

24th 

K 

II 

"395. 

90th 

.< 

II 

"400. 

30th 

C( 

l< 

"  491. 

27ih 

fl 

CI 

"  493. 

5th. 

(f 

CI 

C(       K 

7th 

II 

CI 

<C       <C 

19th 

11 

CI 

Page  Bl.    7Ai  line  from  bottom,  insert "  or*'  between  "  him"  and  "  when ;  and  for  "  by, ' 
read  "  under." 
"  191.    ith  line  from  bottom,  ibr  *<  presented,"  read  '  prescribed." 
"  903.    I6th  line  from  top,  for  "  upon,"  read  "  before." 
"233.    11th       "       "    after  "pronuse,"  insert  "and  a  promise." 
"  305.    I3ih  line  from  bottom,  for  "  allowed,"  read  "  altered." 
"    "       4th        "         "  for  •*  Court,"  read  "  event" 

"  341  to  363  and  445  to  461.    The  cases  should  have  been  maiked  "  Charleston,  Jan. 

1848,"  instead  of  "Charleston,  Jan.  1850." 
"  359.    14th  line  from  bottom,  for  "staid,**  read  "  stayed." 
"  394.    23d  Une  from  top,  for  "  case,"  read  "  year." 

ibr  "  where,"  read  "  when." 
for  "  or,"  read  "  of." 

for  "  the  burning,"  read  "  other  burning." 
for  "  premisei,"  read  "  perceived." 
for  "  the  Chief  Justice,"  read  "  then  Chief  Justice." 
for  "  enough,"  read  "  may  be." 
for  "  decision,"  read  "  decisive." 
"  493  and  494.    The  two  paragraphs  be*ginning  with  "  Saxon  Laws,"  and  ending 

with  "  Latin  Chureh,"  should  have  been  in  a  note. 
"  494,  (note  f )    For  "  Peter  Dew,"  read  "  Peter  Den." 
"  495,  (note  g  )    For  "  Lewis*  Ory."  read  "  Lewis'  Orig.** 
"  497.    3d  line  from  top;  for  "  exception,"  read  "discretion.** 

for  ''  was  here,**  read  "  has  been.*' 
for  "  larger,**  read  "  large.** 
for  "use,"  read  "do." 
for  "  senior,"  read  "  twelve." 
for  "  and,**  read  "  or.*' 
for  "distinction,"  read  •* discretion." 
for  "  charge  on,'*  read  "  charge^  or." 
for  "  foibade,"  read  "  forbid.** 
"  518,  (note.)    15th  line  from  bottom,  italicise  "  the  most  glorious  Bang  Henry 

hath  granted." 
"  619,  (note.)    I9th  line  from  bottom,  for  "  evidence,  the  Drones,*!  read  "  eminence, 

the  decrees." 
In  various  places  correct  Latin,  and  contractions  ttsed  in  the  references. 


C<       11 

8th 

II 

*  u 

tt     u 

23d 

II 

»c 

cc     cc 

31st 

'C 

cc 

"498. 

15th 

cc 

CI 

C         11 

30ih 

11 

tl 

«5ft5. 

3l8t 

11 

tt 

"  513. 

25th 

c* 

u 

cc      l( 

25th 

CI 

tt 

) 


t 

\ 


HARVAR 


r  ' 


